Monterey, California
STAMP | ERICKSON onterey, o
Attorneys at Law

May 1, 2020
Via email
Jane Parker, Chair
Board of Directors
Fort Ord Reuse Authority
Subiject: Plant Reserve 1North, CNPS contracts, and proposed projects for South

Boundary Road and General Jim Moore Boulevard
Dear Chair Parker and members of the FORA Board of Directors:

| represent the California Native Plant Society, Monterey Bay Chapter (CNPS) in
this matter. CNPS is and has been steadfastly committed to the habitat protected by
contract between CNPS, FORA and Del Rey Oaks (DRO) and also by CEQA mitigation.
CNPS writes this letter to emphasize certain facts regarding the South Boundary Road
widening and realignment project, the General Jim Moore project, and the proposed
intersection or roundabout project at South Boundary Road and General Jim Moore
Boulevard. The environmental assessment/initial study (EA/IS) certified by FORA in
2010 stated that the habitat preserve area is “adjacent to the Del Rey Oaks Resort”
which was to be developed adjacent to the northern boundary of the habitat parcel.
The EA/IS maps show that the proposed South Boundary Road realignment would put
a wide multi-lane roadway directly through the habitat area. FORA did not consult with
CNPS prior to adopting the EA/IS.

This letter focuses on the requirement that before FORA can proceed with its
South Boundary Road project FORA must successfully negotiate with CNPS to agree
“to relocate a currently identified habitat preserve area further south.” (2010 EA/IS, p.
3-2.) If FORA cannot renegotiate the location then FORA cannot proceed with the
realignment and widening project as approved and must pursue other options. T his
requirement was stated in FORA’s EA/IS. This letter reaffirms that CNPS has not
agreed to relocate the habitat preserve area.

Executive Summary

CNPS reaffirms its comments regarding the map presented by FORA to CNPS in
December 2019. The map showed the proposed South Boundary Road project and
what FORA proposed as new boundaries of Plant Reserve 1North. CNPS expressed
concerns and opposition to the new boundaries at the time, CNPS has expressed them
since then, and CNPS does so again in this letter.

Historic overview: the habitat reserve parcel.

In 1998 and 1999, Plant Reserve 1North was protected by an agreement
between FORA, Del Rey Oaks and CNPS. The agreement was executed in 1998 and
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modified by negotiated written agreement in 1999. Terms of the contract include as
follows:

. The contract requires “the permanent protection” of the habitat, and that
“the area will be protected from fragmentation and degradation in
perpetuity.”

. The contract expressly states that "the boundaries must avoid road

widening that would affect the reserve” and that “any future widening
which would affect the habitat would require renegotiation of this

agreement.”
. “No development would be permitted in the plant reserve.”
. The agreement specified that a buffer must ensure no impacts on the

plant reserve from the future development to the north of the dirt road that
is at the northern boundary of what came to be called parcel E29a.1.

The FORA-DRO-CNPS contract is based on and reinforced in part by CEQA
mitigation 3 of the final EA/IS for the General Jim Moore Boulevard project, then called
the North-South Road/Highway 218 Improvements Project. Mitigation 3 was amended
and strengthened in direct response to CEQA comments from the CNPS in a letter
dated December 4, 1998. Mitigation 3 addressed preservation of “maritime chaparral
habitat, located in the vicinity of the northeast corner of North-South Road and South
Boundary Road, along with an adequate buffer to assure that golf course drainage will
not impinge on the habitat, shall be preserved in perpetuity as a CNPS native plant
area” and that “Requirements for this mitigation area are specified as follows. The
habitat area shall be protected from fragmentation and degradation in perpetuity. No
spraying or irrigation drainage shall be directed toward the habitat area. No
development shall be permitted in the plant reserve . . .”

In 2003, as part of the process to transfer lands, the Army released a document
called Finding of Suitability for Early Transfer, called a FOSET, in draft form. FOSET-
003 was finalized in July 2004. FOSET-003 transferred some Army land to FORA,
including land that was intended for Del Rey Oaks. What the Army had called “parcel
E29a” was a large parcel located north of South Boundary Road. FOSET-003
transferred the bulk of parcel E29a to FORA. Knowing of the FORA-DRO-CNPS
agreement and the mitigation, the Army carved out from parcel E29a the habitat
reserve area at the northeast corner of South Boundary Road and General Jim Moore
Boulevard corner. The small parcel was named parcel E29a.1, and it was not included
in the FOSET-003 transfer. FOSET-003 specifically addresses the small parcel when it
describes the “habitat reserve area” that was not part of the FOSET-003 transfer.
FOSET-003 directly addresses the habitat reserve area at three different pages of the
FOSET-003 document, as follows:
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. “Included within Parcel E29a is a 5-acre habitat reserve area that is not
included in this transfer.” (FOSET-003, p. 1.)
. The large parcel E29a “includes a habitat area that is not part of the

transfer.” (FOSET-003, Table 1, row 1.)

. FOSET-003 site map Plate 1 shows the E29a parcel and the carved-out
smaller parcel that later came to be called E29a.1. Plate 1 places the

label “habitat area” on the entire parcel E29a.1. Plate 1 is attached to this
letter as Exhibit A.

A U.S. Army Corps of Engineers report dated August 2004 documents a
walkabout of the “5-acre parcel known as ‘DRO Habitat Area’." The memo attached to
the report refers to the “5 acre DRO Group Habitat area” and the attached map is
labeled “Habitat site walk” and has a yellow outline around the “habitat area” that was
parcel E29a.1. The map also labeled the parcel on the aerial photograph as “Habitat

Area.” The 2004 report is attached to this letter as Exhibit B.

The document database for the Fort Ord cleanup parcel describes parcel E29a.1
as 4.66 acres and that the “Parcel Name” is “Habitat Reserve Area.” The database is
accessible online at https://fortordcleanup.com/documents/administrative-record/.

In 2010, FORA certified an environmental document for the South Boundary Road
widening project that expressly acknowledges the fully protected status of the reserve.

In 2010 FORA prepared and certified the above-referenced EA/IS for the FORA
South Boundary Road realignment and widening project. The realigned road would go
directly through the protected habitat area. The EA/IS requires that FORA must
‘renegotiate” the location of the habitat reserve area with CNPS before FORA can
proceed with the South Boundary Road project, and if FORA cannot renegotiate the
location then FORA cannot proceed with the project. The EA/IS language reflects the
terms in the FORA-CNPS contract that require "the permanent protection" of the
habitat, that the reserve “area will be protected from fragmentation and degradation in
perpetuity," that "the boundaries must avoid road widening that would affect the
reserve," that "any future widening which would affect the habitat would require
renegotiation of this agreement," and that "No development would be permitted in the
plant reserve." The EA/IS language also reflects the adopted CEQA mitigation 3 of the
General Jim Moore Boulevard project. There is no dispute that a renegotiated
agreement is required before FORA can proceed with the road widening project. FORA
did not consult with CNPS before FORA prepared and adopted the EA/IS.

In 2018 and 2019, FORA again confirmed the terms and intent of the
FORA-DRO-CNPS contract when FORA made specific written and oral
statements to the Monterey County Superior Court.




CNPS to Jane Parker, Chair, Fort Ord Reuse Authority Board of Directors
May 1, 2020
Page 4

In the brief dated November 2018 that FORA filed as part of the CEQA litigation
involving South Boundary Road, FORA counsel Jon Giffen and Crystal Gaudette stated
the FORA position as follows:

. “The EA/IS also addresses and provides for Project impacts upon the
‘reserve” created by agreement between FORA and the California Native
Plant Society (CNPS), generally recognizing that the proposed project
alignment can only proceed if a modification to the reserve can be
negotiated with CNPS.”

. The modification to the reserve and the renegotiated contract was a
“mitigation.”
. “[T]he CNPS preserve must remain untouched unless the agreement

regarding that preserve is successfully renegotiated.”

On February 11, 2019, FORA counsel Crystal Gaudette represented to Superior
Court Judge Marla O. Anderson in open court as follows:

. The FORA EA/IS “says squarely that FORA is going to have to reach an
agreement with the California Native Plant Society or — and that's the
purpose of alternative two, that if it can't, then it [FORA] would proceed
with the second alternative project analyzed under the Initial Study.”

These statements and others show the position of and understanding by FORA
that a modification to the agreement must be negotiated with CNPS in order for the
proposed road realignment to proceed.

In December 2019 FORA made material misrepresentations when
FORA proposed a new location of Plant Reserve 1North.

FORA did not attempt to contact CNPS regarding the South Boundary Road
project for many years. When CNPS learned of the FORA approvals of the South
Boundary Road, the CNPS president contacted the FORA Board of Directors in writing
and in person at board meetings starting in 2017. FORA did not meaningfully respond
until 2019.

In a letter from FORA to CNPS dated December 2, 2019, FORA made various
inaccurate and self-serving claims, including that the reserve boundaries are shown in
the EA/IS figure 2-3 and EA/IS sheet C8 for the South Boundary Road realignment.
(Dec. 2, 2019 Itr., p. 5.) Not so. They show the proposed boundaries, as evidenced by
context and other records. Figure 2-3 and sheet C8 do not show the current
boundaries. The new FORA claim is not consistent with a proposal in the same
December 2, 2019 letter that shows a proposed drawing of the relocated reserve
labeled “HABITAT AREA NEW PARCEL,” which states that the area would be a new
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location. The new claim also is inconsistent with representations made in the EA/IS
and other records that the habitat reserve is located “adjacent to the Del Rey Oaks
Resort,” which means that the reserve boundaries include the northerly portion of parcel
E29a.1 which is the area that is adjacent to the Del Rey Oaks resort site. If the reserve
were located where FORA newly claimed in December 2019, then there would have
been no need to “relocate” the reserve to the south as the 2010 EA/IS mandates. The
new FORA claim also is inconsistent with the FORA-DRO-CNPS agreements, the
CEQA mitigations, the written and oral representations of FORA counsel, the public
records of Del Rey Oaks, FORA and the Army, and other records. Let there be no
mistake: The proposal in the EA/IS was for a proposed relocation of the plant reserve.
FORA sought a relocation in order to allow FORA to construct the FORA-preferred road
widening and realignment. The proposed relocated boundaries were not discussed
with CNPS at the time of the EA/IS and were not presented and agreed to by CNPS
then or at any point since then. To the contrary, CNPS has repeatedly expressed its
opposition to the proposed “relocated” boundaries and has expressed its opposition in
writing and in meetings with FORA and DRO officials.

To make matters worse, FORA recently has demonstrated that the South
Boundary Road project construction would have significant biological impacts even if
the reserve were to be “relocated” as FORA has proposed. The map at page 6 of the
FORA letter dated December 2, 2019 shows a proposal for a relocated reserve labeled
“‘HABITAT AREA NEW PARCEL” that FORA claims would be 2.25 acres. (The pages
of the FORA letter are not numbered; the map is the penultimate page of the letter
proper. The map is attached to this letter as Exhibit C.) The map shows a “HABITAT
AREA NEW PARCEL” with red diagonal lines. The map shows two overlays on the red
area: a construction work impact area of 11,588 square feet in blue overlay and a
grading impact area of 12,224 square feet in green overlay. The construction impacts
in blue and the grading impacts in green would directly affect at least 0.55 acres,
according to the FORA information, including the habitat and the rare and protected
species known to occur in the blue and green areas.

CNPS has not agreed to a “relocation” of Plant Reserve 1North.

CNPS has not and does not agree to a relocation of the reserve as proposed by
the “new parcel” boundaries presented by FORA. In the spirit of cooperation, CNPS
has explained its concerns on the matter, and again here CNPS states that its reasons
include and are not limited to the following.

. Relocating the reserve would be inconsistent with the FORA-DRO-CNPS
contract terms and the General Jim Moore Boulevard project mitigation 3
requirements for “permanent” protection, that “The habitat area shall be
protected from fragmentation and degradation in perpetuity,” and that “No
development shall be permitted in the plant reserve."
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. The proposed size of 2.25 acres is a materially smaller area than the
historic maps and references by the Army, Del Rey Oaks and FORA to
the habitat area/reserve. The historic records discussing the habitat area
refer to an area that is larger than 2.25 acres. The actual size of the
proposed reserve would be at most 1.7 acres, rather than 2.25 acres, as
explained below.

. At least a quarter of what FORA has proposed as the “new parcel” would
be irreparably harmed by the project. FORA has admitted there would be
development in the reserve; construction and grading are development.
FORA says there would be construction impacts and grading impacts in
and on at least 0.55 acres of the proposed 2.25 acre reserve. That would
reduce the habitat reserve to 1.7 acres at most, due to the unlikely
assumption that the remaining area would be unharmed by the project
grading, construction, and operation. A 1.7 acre reserve is not consistent
with the specific language of the 1998 and 1999 agreements and of
CEQA mitigation 3 for the General Jim Moore project. The agreement
and mitigation specified that the reserve would be at least 2.0 acres that
would be “permanently protected and “protected from fragmentation and
degradation in perpetuity” and that “no development would be permitted in
the plant reserve.”

. The proposed smaller size and proposed relocated boundaries would
violate the contract term in which FORA committed to “No further
fragmentation and degradation in perpetuity” of the reserve. The FORA
proposal would cause further fragmentation of the reserve, including the
reduction in the total area of the habitat and the decrease of the
interior:edge ratio.

. CNPS officials in their expert opinions have stated that:

. The habitat area is unique for many reasons including slope, soils,
orientation, proximate habitat and plants, wildlife, wind direction,
and other reasons that biologists do not fully understand. The
habitat is found in that particular location for particular reasons. A
habitat area cannot be “relocated” like a house or a road. Planting
rare native plants never has results as successful as when the
native plants grow naturally of their own accord.

. The proposed construction impacts and grading impacts would
have significant and permanent harmful impacts on the plant
reserve, even if CNPS were to agree to the proposed relocated
area, which CNPS does not. These and other project impacts
would degrade and fragment the habitat.
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The proposed project construction and grading would cause
significant and permanent impacts of removing an existing knoll at
the center of the undeveloped habitat reserve parcel and thus
changing the habitat integrity forever. The proposal would require
a large amount of grading and cuts that would not be replaced with
the same soil, slope and orientation as currently exists.

The December 2, 2019 proposal shows materially different and
potentially misleading topography from previous plans of the parcel
which show two knolls and other topography relevant to the habitat.
(E.g., EA/IS sheet C8.) This is a serious omission.

The FORA development proposals have failed to understand the
topography and the extent of the potential and likely impacts to the
habitat as a result of the proposed grading and other construction
impacts.

The realignment project would destroy the known species of
Monterey spineflower and California Endangered Seaside bird’s
beak at the site. The impacts to sandmat manzanita, coast live oak
and other plants typical of uncommon Maritime Chaparral habitat
also would be severe. In particular, Seaside bird’s beak is a hemi-
parasitic plant that taps other plants for nutrients in ways that are
poorly understood. These inter-plant relationships are extremely
difficult to recreate.

The proposed relocation of the reserve would cause significant and
harmful impacts and changes to the drainage, forestation, and
undergrowth of the habitat area.

The proposed large amount of grading would cause significant and
harmful impacts. The removal of native soils damages the soil
structure and soil biology, specifically the mycorrhizal relationships
between soil fungi and native plant species, particularly
manzanitas, which rely on mycorrhizae to augment water and
nutrient uptake. Several species of manzanitas occur in the
protected habitat in Plant Reserve 1North. Replacement of the soil
is not adequate mitigation to restore soil biology.

The FORA-DRO-CNPS contract requires a buffer zone to avoid
impacts on the habitat of the adjacent development to the north,
proposed in the past as a resort and golf course. No such buffer
has been proposed for the South Boundary Road widening and
realignment project, even though the road project would be
adjacent to the reserve as proposed, and it is foreseeable that the
construction, development, pesticides, herbicides, rodenticides,
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vehicular traffic emissions and dust, and other impacts would
cause significant adverse harm to the habitat area.

. A “relocation” of the reserve as proposed by FORA would require
FORA and Del Rey Oaks to approve a renegotiated contract and,
in CNPS officials’ opinion, the FORA proposals for relocation of the
existing protected habitat would have significant and unmitigated
biological impacts, for all the reasons stated above. Thus, any
approval by FORA and Del Rey Oaks of a modified contract would
require a prior environmental document under CEQA detailing the
impacts of the new smaller and different site boundaries, and
mitigating the impacts, along with other CEQA issues. This
analysis and mitigation was not part of the 2010 EA/IS.

CNPS urges FORA and Del Rey Oaks to consider a project that realigns South
Boundary Road to the north, either along or north of the existing dirt road that runs
along the approximate northern boundary of parcel E29a.1. A northerly realignment is
feasible, it could be successful in avoiding impacts to the protected habitat to the south
of the dirt road, and it could be consistent with the language and intent of the FORA-
DRO-CNPS contracts.

Summary.

CNPS emphasizes that CNPS has not agreed to a modification to the reserve,
that no agreement with FORA has been reached regarding any “relocation” of the
reserve, and that FORA'’s proposals to date are inconsistent with the purposes of the
reserve, the binding agreements and the CEQA mitigations. FORA cannot deliver an
approved South Boundary Road project to Del Rey Oaks. Even if CNPS were to agree
to a boundary modification, which CNPS has not agreed to, approval of any such
modification would be a discretionary act by FORA and Del Rey Oaks and thus would
require prior compliance with CEQA to investigate, disclose, analyze and mitigate the
significant and potentially significant environmental impacts of the boundary change.

Offer to meet.

CNPS offers to meet with you with the goal of resolving this matter. FORA
controls the schedule. CNPS does not control the schedule. If you would like to meet,
please contact me at erickson@stamplaw.us.

Request.

CNPS asks FORA to rescind its approvals of the EA/IS and the South Boundary
Road project. If in the future an agency wants to pursue an alternative road project,
that agency would be the project proponent and as should com ply with CEQA and all
contracts with CNPS. CNPS asks for the courtesy of a written response.
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Thank you.
Sincerely,
STAMP | ERICKSON
/s/ Molly Erickson
Molly Erickson

Attachments: Exhibits A, B and C, as described above, highlighted in pertinent parts
cc:  Mayor Kerr and members of the city council, Del Rey Oaks

Kate McKenna, Executive Officer, LAFCO of Monterey County
Debbie Hale, Executive Director, Transportation Agency of Monterey County
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DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, SACRAMENTO
CORPS OF ENGINEERS
1325 J STREET
SACRAMENTO, CALIFORNIA 958142922

REPLY TO
ATTENTION OF:

AUG 0 3 2004

CESPK-PM

MEMORANDUM FORMs. Gail Youngblood, Fort Ord OFﬁce, Army Base Realignment and Closure,
Monterey, CA 93944

SUBJECT: Del Rey Oaks 5-acre Parcel Walkabout

. REFERENCES:

a. U.S. Army Corps of Engineers (USACE), Sacramento District, 2001. Site Del Rey Oaks
Group After Action Report Geophysical Sampling, Investigation and Removal, Former Fort
Ord, Monterey, California. Final. Prepared by USA Environmental, Inc., April.

b. U.S Army Corps of Engineers (USACE), 2000. Unexploded Ordnance (UXO) Support
During Hazardous, Toxic, and Radioactive Waste (HTRW) and Construction Activities. EP
75-1-2. Prepared by U.S. Army Engineering and Support Center, Huntsville, November.

¢. Parsons, 2004. Del Rey Oaks Walk about Memorandum for Record. August.

2. At the request of the US Army Corps of Engineers, Sacramento District, Parsons conducted a
“walkabout — A Schonstedt assisted visual reconnaissance” over a 5-acre parcel known as “DRO
Habitat Area” on 7 June 2004. The walkabout was limited to accessible areas only (attached
map). Additional details can be found on attached letter from Parsons, 3 August 2004. The area
is contained within the Impact Area which was previously used for ordnance training operations.
During the walkabout no military munitions (MM) or debris (MD) were found. As result, under
EP-75-1-2, the subject area can be categorized as a low probability area to encounter Unexploded
Ordnance (UXO). EP-75-1-2 requires the following: (1) a UXO team consisting of a minimum
of two qualified UXO personnel (one UXO Technician IIl and one UXO Technician IT) to
support construction activities including oversight and monitoring, (2) OE recognition training
for all construction workers performing ground disturbing activities, and (3) on-site UXO safety
briefings prior to initiation of any ground disturbing activities. The U.S. Army should make
necessary arrangements for disposal of any ordnance found in the subject area.




Exhibit B to May 1, 2020 letter
p-2of4

CESPK-PM
SUBJECT:  Del Rey Oaks 5-acre Parcel Walkabout

3. The U.S. Army should evaluate ground disturbing activities performed at the subject site after work is
completed to determine if additional ordnance safety measures are required.

4. If you have any questions, please contact Mr. Juan Koponen, Project Manager, at (831) 884-9925 ext.
233 or Mr. Clinton Huckins at (831) §84-9925 ext 226.

oy SV e

iller

Program Manager

U.S. Army Corps of Engineers,
Sacramento Disrict

CC (w/encls):
PM-M (George Siller) (Juan Koponen)
CO-Monterey (Clinton Huckins)
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PARSONS

Building 4522 - 8th Avenue & Joe Lloyd Way « Ord Military Community, CA 93944

3 August 2004
MEMORANDUM FOR RECORD, Revised

A site walkabout was performed in accessible arcas of the 5 acre DRO Group Habitat area on June 7",
2004. Arecas under accessible tree canopics and small pathways with low to moderate growth
vegetation were investigated.

The personnel conducting the site walkabout consisted of two UXO QC personnel, onc swept
accessible areas with a Schonstedt GA52Cx flux-gate magnetometer and the sccond person carried a
Leica Global Positioning System which documented the path walked and checked with the Schonstedt
magnetometer. All 12 anomalics encountered were investigated and detcrmined to be Range Related
Debris (RRD) consisting of c-ration cans, wire, and assorted miscellaneous scrap. No Military
Munitions {MM) or Munitions Debris (MD) were cncountered.

As illustrated on the attached site walkabout map, access was restricted due to extremely dense
vegetation.

The table shown below lists thc MM/MD items that werc encountered outside the 5 acre Habitat parcel
during prior DRO Group Military Munitions removal action conducted in CY 2000.

OEType  QTY Depth Weight Nomenclature Condition RIA Code GRID
MD 1 1 0 Rocket, 2.36inch, practice, M7 Expended 0 33E
MD 0 0 1 FRAGMENTS, UNKNOWN Expended 0 331
MD 0 0 1 FRAGMENT, UNKNOWN Expended 0 351
UXo 1 4 0 Grenade, hand, smoke, M18 series Uxo 1 40G

The US Army Corps of Engincers requires that construction support be provided on sites where the
probability of encountering UXO is low. These requirements arc established in EP 75-1-2,
Unexploded Ordnance (UXO) Toxic, and Radioactive Waste (HTRW) and Construction Activities, 20
November 2000.

Based on information from previous removal actions in the surrounding area, the level of construction
support should include the following: (1) UXO safety support during construction activities including
oversight and monitoring, (2) OE recognition training, and (3) on-sitc UXO safety bricfings prior to
initiation of any on-sitc intrusive activities.

Any questions regarding this site walkabout can be addressed by contacting Mike Coon (831) 884-
2306 or Andreas Kothleitner (831) 884-2313.

Regards,

Gary Griffith
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I 3 I t / \ Jen Simon <jen@fora.org>

Fort Ord Reuse Authority

Prioritize what must be done before June 30. Please.
1 message

Michael DeLapa <execdir@landwatch.org> Thu, May 7, 2020 at 9:58 AM
To: board@fora.org
Cc: Josh Metz <josh@fora.org>

May 7, 2020

Supervisor Jane Parker, Chair

Fort Ord Reuse Authority (FORA) Board of Directors
920 2"d Avenue, Suite A

Marina, CA 93933

Dear Chair Parker and Board of Directors:

LandWatch previously urged FORA not to certify a Final EIR for the draft Habitat Conservation Plan (“HCP")
because there is no consensus on the scope or timing of that HCP, and no agency is foreseeably in place to
implement it. LandWatch urged FORA not to commit another $224,000 to complete the EIR.

Despite this, FORA’s consultant is drafting responses to comments so that FORA certify the EIR for an HCP that
no agency is willing to adopt. The consultants are not in fact preparing an amended HCP that could be adopted.
For the reasons set out in our February 10, 2020 letter, the certified EIR will have no utility without an agreed
and adopted HCP.

There are three compelling additional reasons that FORA should table consideration of the HCP EIR.
First, certification of the HCP EIR will consume even more of FORA's scarce resources. LAFCO has asked FORA to
fund an additional $1 million for the litigation reserve, in part because certifying the HCP EIR will increase
litigation risk:
FORA is proceeding with preparation of its Habitat Conservation Plan Environmental Impact Report (HCP
EIR) for future FORA Board consideration to certify the document in June 2020, which, in LAFCO's view,
has high potential to generate litigation risk. In addition, FORA has not transferred its litigation role for
pending litigation matters to a successor or successors.

(Kate McKenna, LAFCO, letter to FORA Board, May 5, 2020, p. 3 [emphasis added].)

Second, certification of the HCP EIR will increase litigation risk not just to FORA, but to FORA's member agencies.

LAFCO has asked FORA to resolve its existing litigation, avoid taking on new risk, assign a successor to
litigation that may not be resolved by June 30, and to coordinate on matters of legal risk. These issues are
still of concern. Most significantly, FORA has authorized work toward certifying an Environmental Impact
Report (EIR) for a proposed Habitat Conservation Plan (HCP) in June. This action increases the legal risk
for LAFCO and FORA member agencies.
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(Id., p. 2 [emphasis added].)

Third, FORA does not have the time or bandwidth to complete the HCP EIR in light of its more pressing transition
obligations. LAFCO's May 5, 2020 letter and its April 27, 2020 staff report outline just some of the critical tasks
that remain, including:

transferring assets, liabilities, and administrative responsibilities;

distribution of remaining, unassigned funds;

amending the Transition Plan;

completing the Multi-Agency Transition Plan Implementing Agreement;

completing the MCWD services agreement;

resolving existing litigation where possible;

assigning future litigation role and funding for existing and potential litigation;

implementing Transition Plan tasks;

identifying FORA lead agency projects;

identifying FORA responsibilities for incomplete mitigation;

assigning successor agencies for FORA lead agency projects;

providing an opinion as to the ongoing force of Reuse Plan programs, policies, and mitigation and as to
the post-dissolution status of numerous FORA agreements that have not been liquidated;
resolving disputes with California Native Plant Society regarding road projects;

resolving disputes with Keep Fort Ord Wild regarding incomplete mitigation;

resolving disputes with Monterey Peninsula College regarding habitat funding;

resolving disputes with the Carpenters Union regarding conflicts between the Transition Plan
Implementing Agreement and the 2001 Implementing Agreements;

resolving CalPERS liability funding;

® reaching an agreement with LAFCO and member agencies to fund post-dissolution litigation and
administrative expenses.

FORA's Board will hold only four more meetings, and many of these items will require a second vote. FORA does
not have the Board time to consider carefully whether to assume the costs and risks of certifying an
unnecessary HCP EIR.

Finally, if the consultants’ comment responses have any utility, that utility does not depend on certifying the
Final EIR. Accordingly, we recommend that FORA forego the additional costs and risks of certification and
instead simply make the draft documents and comment responses available to all agencies that may in the
future seek to use the documents in connection with a different HCP.

Please, do what needs to be done -- what your staff and board have identified as mission critical - and avoid
wasting time and money.

Thank you for your consideration.

Sincerely,

Michael D. DelLapa
Executive Director

Michael D. DeLapa
Executive Director
LandWatch Monterey County
execdir@landwatch.org
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LandWatch.+

monterey county

May 7, 2020

Supervisor Jane Parker, Chair

Fort Ord Reuse Authority (FORA) Board of Directors
920 2" Avenue, Suite A

Marina, CA 93933

Dear Chair Parker and Board of Directors:

LandWatch previously urged FORA not to certify a Final EIR for the draft Habitat Conservation
Plan (“HCP”) because there is no consensus on the scope or timing of that HCP, and no agency
is foreseeably in place to implement it. LandWatch urged FORA not to commit another
$224,000 to complete the EIR.

Despite this, FORA’s consultant is drafting responses to comments so that FORA certify the EIR
for an HCP that no agency is willing to adopt. The consultants are not in fact preparing an
amended HCP that could be adopted. For the reasons set out in our February 10, 2020 letter,
the certified EIR will have no utility without an agreed and adopted HCP.

There are three compelling additional reasons that FORA should table consideration of the HCP
EIR.

First, certification of the HCP EIR will consume even more of FORA’s scarce resources. LAFCO
has asked FORA to fund an additional $1 million for the litigation reserve, in part because
certifying the HCP EIR will increase litigation risk:

FORA is proceeding with preparation of its Habitat Conservation Plan Environmental
Impact Report (HCP EIR) for future FORA Board consideration to certify the document in
June 2020, which, in LAFCQO’s view, has high potential to generate litigation risk. In
addition, FORA has not transferred its litigation role for pending litigation matters to a
SUCCEeSSOr or SUCCessors.

(Kate McKenna, LAFCO, letter to FORA Board, May 5, 2020, p. 3 [emphasis added].)

Second, certification of the HCP EIR will increase litigation risk not just to FORA, but to FORA's
member agencies.

LAFCO has asked FORA to resolve its existing litigation, avoid taking on new risk,
assign a successor to litigation that may not be resolved by June 30, and to coordinate
on matters of legal risk. These issues are still of concern. Most significantly, FORA has
authorized work toward certifying an Environmental Impact Report (EIR) for a proposed
Habitat Conservation Plan (HCP) in June. This action increases the legal risk for LAFCO
and FORA member agencies.

(Id., p. 2 [emphasis added].)



Third, FORA does not have the time or bandwidth to complete the HCP EIR in light of its more
pressing transition obligations. LAFCO’s May 5, 2020 letter and its April 27, 2020 staff report
outline just some of the critical tasks that remain, including:

transferring assets, liabilities, and administrative responsibilities;

distribution of remaining, unassigned funds;

amending the Transition Plan;

completing the Multi-Agency Transition Plan Implementing Agreement;

completing the MCWD services agreement;

resolving existing litigation where possible;

assigning future litigation role and funding for existing and potential litigation;
implementing Transition Plan tasks;

identifying FORA lead agency projects;

identifying FORA responsibilities for incomplete mitigation;

assigning successor agencies for FORA lead agency projects;

providing an opinion as to the ongoing force of Reuse Plan programs, policies, and
mitigation and as to the post-dissolution status of numerous FORA agreements that
have not been liquidated;

resolving disputes with California Native Plant Society regarding road projects;
resolving disputes with Keep Fort Ord Wild regarding incomplete mitigation;
resolving disputes with Monterey Peninsula College regarding habitat funding;
resolving disputes with the Carpenters Union regarding conflicts between the Transition
Plan Implementing Agreement and the 2001 Implementing Agreements;

resolving CalPERS liability funding;

reaching an agreement with LAFCO and member agencies to fund post-dissolution
litigation and administrative expenses.

FORA's Board will hold only four more meetings, and many of these items will require a second
vote. FORA does not have the Board time to consider carefully whether to assume the costs
and risks of certifying an unnecessary HCP EIR.

Finally, if the consultants’ comment responses have any utility, that utility does not depend on
certifying the Final EIR. Accordingly, we recommend that FORA forego the additional costs and
risks of certification and instead simply make the draft documents and comment responses
available to all agencies that may in the future seek to use the documents in connection with a
different HCP.

Please, do what needs to be done -- what your staff and board have identified as mission critical
— and avoid wasting time and money.

Thank you for your consideration.

Sincerely,

MLFLLS

Michael D. DelLapa
Executive Director
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