Attachment F.1 to Item 8a
FORA Board Meeting, 3/14/14

501 OCEAN VIEW BLVD,, APT. 1 |
L. 881 8376-5918 wrAlL, A

SJANE HAINES

October 10, 2013

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue
Marina, CA 893833

Re: October 11 Agenda - ltem 8c - Consistency Dstermination:
2010 Monterey County General Plan

Dear FORA Board of Directors:

The 2010 Monterey County General Plan is inconslistent with the 1997 Base
Reuse Plan (BRP) because it omits applicable BRP programs. Certification of
consistency between the two plans should be delayed until the omitted
programs are added to the General Plan, Otherwise, the plans are inconsistent
and the Californla Environmental Quality Act (CEQA) will require environmental
review of Impacts that could result from the inconsistencies.

This letter will explain which BRP programs have been omitted from the 2010
General Plan and how omltting those programs Wlll result in potentlally
significant environmental impacts.

FORA’s October 11 and the County’s September 17 staff reports discount the
publics’ comments on the inconsistencies by saying that implementation is a
different matter than consistency. However, | and others are commenting about
the omission of BRP programs fromthe 2010 Monterey County General Plan.
The omission of applicable programs Is not an implemenitation issue.! It is a
consistency issue as well as a CEQA issue.

The following page uses the proposed Monterey Downs project to illustrate the
potentially significant environmental impacts from omitting three applicable
programs, assuming that Seaside will annex Monterey County land for Montersy
Downs, although of course the impacts would also occur to other

County projects too. Thers will be arrows pointing to various locations

on the Monterey Downs land use map. The arrows are connected to

boxes which explain the BRP program that was omitted from the Gounty’s 2010
General Plan, and how omission of that program is likely to cause a significant
adverse snvironmental Impact.

Himplementatlon is defined in the Oxford dictionary as “the process of putting & declslon or plan Into-effect.”
Conslstency Is defined as “conformity in the application of somathing, typically that which fs necessary for
the sake of logic, accuracy, or fairness,”




Recreation/Open Space Land Use Program A-1.2, This Open Space & Tralls
parcel s 72.5 acres entitled Parcel E18a.2 , The HMP designates It for Habltat
Reserve. BRP Recreation/Open Space Land Use Program A-1.2 states: “The
County of Monterey shall cause to be recorded a Natural Ecosystem Easement
deed restriction that will run with the land In perpetuity for all Identifled open space
lands,” (A natural ecosystem deed restriction is Intended to mitigate the cumulative
effects of development on sensltive solls, including Amold and Oceano solls,
Parcel E19a.2 Is comprised of Arnold soll.) Without Recreation/Open Space Land
Use Program A-1.2, Monterey County will not have to record a Natural Ecosystem
Easement deed restriction on Parcel £E19a.2. Thus, the natural scosystern on Parcel
E19a.2 will not be protected. Program A-1.2 is on page 270 of Volume Il of the BRP,
but It Is omitted from the Monterey County 2010 General Plan,

Lo vse roap

Noise Program B-1.2, The Sports
Arena Training Facllity adjoins CSUMB.
Students who are studying or In lectures
could be distracted by shouting, loud
speakers and other noisy activities at the Sports

Arena, BRP Noise program B-1.2 on page 412 of
BRP Volume Il states: “Whenever practical and
feasible, the County shall segregate sensitive
receptors, such as residential land uses, from nolse
generators through land use.” Nolse program B-1.2 Is
omitted from the Montersy County 2010 General Plan,
It must be included to protect CSUMB agalinst
distracting noises from the Sports Arena.

Recreation/Open Space Land Use Program B-2.1. Nearly the entire eastern edge
of Monterey Downs adjoins a habltat management area. (Continued next page.)
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{Recreation/Open Space Land Use Program B-2.1 continued). BRP Recreation/
Open 8pace Land Use program B-2.1 is partlally Included in the 2010 Monterey
County General Plan although the final two sentences are omitted. The final two
sentences prohibit general purpose roads within a 150 fest buffer area adjoining
habitat management arsas, BRP Recreation/Qpen Space Land Use Program B-2.1
states on pg. 270 of BRP Vo, II: “The Gounty of Montersy shall review each future
development prolect for compatibility with adjacent open space land uses and
reqiuire that sultable open space buffers are incorporated into the development plan
of Incompatible land uses as a condition of project approval. When huffers arve
required as a condition of approval adjacent to habital management areas, the
buffer shall be at least 150 feot. Roads shall not be allowead within the buffer
arsa excepl for reslricled access tmaintenance or emergency access

roads.” (Emphasis added to final two sentences to Identify the two sentences
omitted from the 2010 Monterey County General Plan Recreation/Cpen 8pace Land
Use Program B-2.1)) Without the complete text of Program B-2.1 to protect it, the
adjolning habitat management area can be adverssly impacted.

The above omissions do not pertain to implementation. Rather, they pertain to
inconsistency between the BRP and the 2010 Monterey County General Plan,
They and other omitted or misstated BRP policles? make the 2010 Monterey
County General Plan inconsistent with the BRP.

FORA Master Resolution Seclion 67675.4

In addition to the inconsistency issues described above, | want to mention
Master Resolution section 67675.4 which required FORA to set a date for
Monterey County to submit to FORA its zoning ordinances and other
Implementing actions pertaining to Fort Ord land after the 20012002
certification of consistency between Monterey County's General Plan with the
BRP.

Section 67675.4 states:

(a) Within 30 days after the certification of a general plan or amended
general plan, or any portion thereof, the board shall, after consultation with
the county or a city, establish a date for that county or-city to submit the

2 Additlonal omlssions and errors can be Identified by comparing BRP Hydrology and Water
Quallty programs B-2, B-1.3, B-1.4, B-1.5, B.1.6 and B-1.7 on page 353 (and 347) of BRP
Volume {l with pages FO-38, 39 In the Monterey Courity Genstal Plan (MCGP), Additional
omisslons and errors are in BRF Hydrology and Water Quality program C-6.1 on page 4-66 of
BRP Vol. Il which does not appear on page FO-41 of the MCGP, which Is where It would be
located if it were Included, Also, compare the words “concurrently with development approval in
Pedestrlan and Bloycles program B-1.2 on page 310 of BRP Vol. Il with the omlssion of those
words In program B-1.2 on page FO-29 In MCGP, Also, cornpare Blologlcal Resources program
A-8.1 on page 381 of BRP Vol, || with program A-8.1 on pg. FO-48 of the MCGP. In each

Instance, a program requlred by the BRF for Monterey County is elther partially or wholly omitted

in the 2010 MCGP, or written In & manner inconsistent with the glst of the corresponding BRP
program,
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zoning ordinances, zoning district maps, and, where necessary, other
implementing actions applicable to the territory of Fort Ord.

(b) If the county or city fails to meet the schedule established pursuant to
subdivision (a), the board may walve the deadlines for board action on
submitted zoning ordinances, zoning district maps, and, where necessary,
other implementing actions, as set forth In Section 67675.5.

Apparently, FORA never required Monterey County to submit its zoning
ordinances and other implementing actions, because the 2012 Scoping Report
lists the following incomplete implementation of Menterey County zoning
ordinances and other implementing actions:

+  appropriate infill residential zoning for CSUMB to expand its housing stock
(Scoping Report pg. 4-5)

+ amend zoning in the Greater Monterey Peninsula Area Plan (Scoping

- Report pg. 4-8)

amend zoning ordinance in regard to all Fort Ord areas other than East
Garrison (Scoping Report pgs. 4-7, 4-13, 4-20, 4-29)

+amend County Code Chapter 11.24 to regulate card rooms and to prohibit
gambling within Fort Ord (Scoping Report pg. 4-27)

» amend Gounty Subdivision Ordinance which identifies a staridard of 3 acres
per 1,000 people (Scoping Report pg. 4-40)

+ amend County’s review procsdures to ensure compatibllity with the historic
context and associated land uses as a condition of project approval
(Scoping Report pg. 4-158)

Thus, | am requesting that FORA do what it apparently failed to do in 2001-2002,
which s to require Monterey County to submit its zoning ordinances and other
implementing actions to FORA within 80 days after the cettification of the
General Plan. The submittal should include the above-mentioned zoning
ordinances.

Congclusion

[ request FORA to require Monterey County to add the omitted applicable BRP
programs to the 2010 Montersy County General Plan and to correct related
errors before FORA makes a finding of consistency. | also request FORA to
comply with Master Resolution section 67675.4.,

Sincerely,

Jane Haines
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Attachment F.2 to ltem 8a
FORA Board Meeting, 3/14/14

SIERRA CLUB  VENTANA CHAPTER

PO BOK 5667, CARMEL, CALIFORNIA 93921

CHAPTER OFFICE » ENVIRONMENTAL CENTER (834) 624-8032

10 October 2013
Dear Fort Ord Reuse Authority Board Members;

The Sierra Club recommends that the FORA Board find the 2010 Monterey County General Plan, and the
included Fort Ord Master Plan (FOMPY), inconsistent with the Fort Ord Reuse Plan (FORP). based on
evidence that the General Plan does not reflect the appropriate language and programs of the FORP Final
Environmental Impact Report (EIR), In point of fact, patts of the FOMP precisely reverse specific changes
made in and for the FORP Final EIR, Following CEQA law, the Sietra Club expects that the 2010
Monterey County General Plan reflects rather than alters the provisions of the FORP Final EIR before it
would be found to be consistent with the FORP,

The Sierra Club further reconumends that the FORA Board defer 4 finding of consistency until the County
of Montetey Land Use Plan map (Figute 6a) aceurately reflects the FORP County of Monterey Land Use
Concept Map 4.1-7 and the FORP Land Use Concept Map 3.3-1, Bosuring that planning maps are carefully
aligned in detail and designation will not only support a finding of consistency, but way serve to avoid later
conflicts that arise from the differences between the doouments,

By way. of illustration, this letier will address three specific differences between the 2010 General Plan and
the FORP, including:

1) Theomission in the FOMP of the FORP Reereation/Open Space Land Use Program A-[.2 —
Natural Ecosystem Easement Deed Restriction (FORP Volume Z, p. 270).

2) The reversed atticulation of the Recreation/Open Space Land Use Program A-1.

3) The mismatched land use designation between the County of Menterey Land Use Plan (Figure 6a)
and the FORP County of Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map
3.3-1,

These examples are meant to provide clear differences, but are not meant to represent a complets list of
differences between the General Plan and the FORP EIR.

Program Omission
As is clearly shown in the FORP Final Draft BIR (p. 4-14, see attached except of same), the following
program in underlined, which means that it was an edit meant to be ineluded in the Final Draft BIR.

Program A-1,2: The County of Monterey shall cause to be recorded a Natural Beosysiem
Hasement deed restriction that will run with the land in perpetuity for all identified open space
lands,

Appropriately, Program A-1.2 also appears in Volume Two! Reuse Plan Elements of the FORP (see page
270).

Atthe |7 September 2013 Board of Supervisor’s meeting, Monterey County staff acknowledged that
Recreation/Open Space Land Uss Program A-1.2 — Natural Bcosystsm Easement Deed Restriction was left
out of the FOMP brought forward to the Board, The staff representative went on to note that despite this
omission, the county was in the process of having these easements reviewed and approved by FORA, so the
county was carrying out this program (captured on the video from the 17 September 2013 Board of
Supervisor’s meeting, 1:40:10 in the web video record), However, he offered no supporting evidence to

. To explove, enjoy, presevve and protect the nation’s forests, waters, wildlife and wilderness. .,




BO.BOK 5667, CARMEL, CALIFORNTA 93921

CHAPTER OFFICE » ENVIRONMENTAL CENTER (831) 624-8032

support this claim. Regardless, the omission still represents a specific and stgnificant alteration of the Final
HIR.

The stated omission of a specific Land Use program — a program that is separate from and in addition to the
Habitat Management restrictions — renders the FOMP inadequate te carry out the self-same provision of the
FORP,

Further, Program A-1.2 is quite specific it the action it proseribes for establishing “criteria and standards
for the uses-of land, watet, ait, space, and other natural resources within the area of the base.” (Govt. Code
§ 67675(c) (1)). This distinguishes it from the latitude that accompanies shifts in land use density with
regard to the “integrated arrangement and general location and extent of land, water, air, space, and other

natural resources within the area of the base,” Excluding such a specific provision renders the FOMP out of

substantial conformance with the FORP,

Reversed Articulation of Program

Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p, FO-21), misquotes the poliey in
the FORP and thereby changes its specificity. In order to be in conformance with the FORP, the policy
should read: “The County of Montetey shall protect irreplaceable natural resources and open space at
former Fort Ord.” (my italics to emphasize the language that was heglected in the FOMP).

Because the wording in the FOMP ~ .. .encourage the conservation and preservation of...” ~ is mote
general and does not convey the sane level of responsibility as the FORP language does, it represents a
notable difference in the policy language. This is underscored by the fact that this i3 the precise change that
was mads in the Final Environmental Impact Report: “encourage the conservation and preservation of” is
matked by strikethrongh text, and “protect” is added, as shown by underlining (p. 4-14, FORP: Final
Enviromnental Impact Report). As with the addition of Program A-1.2 mentioned above, this change in
language is also reflected on p. 270 in Volume Two of the FORP,

Monterey County stafls response to the Board of Supetvisors regarding this point (captured on the video
from. the 17 September 2013 Board of Supervisor’s meeting, 1:40:00 in the web video.record) was that the
“protect” language was changed to the “encourage” language. It is not clear how the precise language that
was altered for the Final EIR could or would have been returned to the very same language that was
altered. It is also not clear which succession of document represent this reversion. Again, Monterey County
staff offered not evidence to support thelr claim,

Mismatched maps

The Reassessment ptocess has bought to light the lmportance of FORP maps that align with the speeific
provisions of the FORP and subsequent determinations of consistency. The Category II considerations in
the Reassessment Report ate testimotiy to this point. Withholding a finding of consistency until the FOMP
Figure 6a acourately reflects both FORP Couttty of Monterey Land Use Concept Map 4.1-7 and FORP
Land Use Concept Map 3.3-1 would ensure the land use desighations accurately describe the provisions of
the FORP. For an extended, but not exhaustive list of the errors in the FOMP Figure 6a, see attached 16
September 2013 letter to the Monterey County Board of Supervisots,

The response of the Monterey County staff to each of the errors identified on FOMP Figure Ga is available
by viewing the web video from the 17 September 2013 Board of Supervisor’s meeting, The primary
defense offered by the County staff was that FOMP Figure 6a, as is, was found consistent in 2001. The
Sietra Club would point out that increased attention to aceuracy, despite past oversights, serves to guide all
parties more effectively in the realization of the FORP.

..To explore, enjoy, preserve and frrotect the nation’s forests, waters, wildlife and wilderness. ..

i
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~SIERRA CLUB  VENTANA CHAPTER

PO BOK 5667, CARMEL, CALIFORNIA 93921

CHAPTER OFFICE o ENVIRONMENTAL CHNTER (831) 624-8032

The points above are illustrations of apparent errors in the cutrent version of the FOMP, but they likely do
not exhaust the changes that would be requited before a vote of consistency by the FORA Board would be
merited. For instance, the header near the botiom of p. FO-4 reads “Design Principals” when it should read
“Design Principles”.

The Sietra Club looks forward to further work on the Fort Ord Master Plan so that, as desctibed in the
Master Resolution, its substantial conforniance with the Fort Ord Reuse Plan is assured.

Sincerely,

Scott Waltz, Ph.D,
Sierra Club, Ventana Chapler
(SW/RD)

.To explove, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .




Attachment F.2.1 to Item 8a
FORA Board Meeting, 3/14/14

Utrban Village and Employment Centet with approximately 85 acres dedicated to
Office/R&D and Business Patrk/Light Industtial land uses. These manufacturing and
possibly labot-intensive uses could cteate nuisances including increased noise, traffic, and air
pollution, which may adversely affect the recreational opportunities and experiences at the
Youth Camp Disttrict. The MOUF-POST facility would also potentially conflict with the
Youth Camp District due to noise and public safety risks.

The following policies and programs developed for the Praf+ort-Ord Reuse Plan for Monterey
County relate to both the protection of open space and compatibility of open space areas with
adjacent areas:

Land Use Element

Recreation/Open Space Land Use Policy A-1: The County of Monterey shall protect
encourage-the-conservationand-preservation-of irreplaceable natural resources and open

space at former Fort Ord.

Program A-1.1: The County of Montetey shall identify natural resources and open space,
and incorporate them into Greater Monterey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Fcosystem

Easement deed restriction that will tun with the land in perpetuity for all identified open
space lands.

Recreation/Open Space Land Use Policy B-2: The County of Monterey shall use open

space as a buffer between various types of land use.

Program B-2.1: The County of Monterey shall review each development project at former
Fort Ord with regard to the need for open space buffers between land uses.

Recteation /Open Space Land Use: Program E-1.6: The Youth Camp District in the
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp.
The County of Montetey shall assute that this planned use is compatible with adjacent land
uses which may include a public safety agency training facility with shooting ranges in the
East Garrison area located to the Hast.

Institutional Land Use Policy A-1: The County of Montetey shall review and coordinate
with the universities, colleges and other school districts or entities the planning of both
public lands designated for university-related uses and adjacent lands.

Program A-1.4: The County of Montetey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major roadways near residential ot
university ateas, location of the Yotk School augmentation area adjacent to the habitat
management area, and siting of the Monterey Peninsula College’s MOUT law enforcement
training program in the BLM Management/Recreation Planning Area.

Further policies regarding the general protection of open space areas can be found in Section 4.3 -
Recreation and Open Space Element of the PraftFort-Ord Reuse Plan. Additional policies and

Environmental Setting, Impacts and Mitigation Fort Ord Reuse Plan EIR
4-14 Certified: June 13, 1997




Attachment F.2.2 to Item 8a
FORA Meeting, 3/14/14

, SIERRA CLUB VENTANA CHAPTER

RO, BOX. 5667, CARMEL, CALIFORNIA 93921

CHAPTER QBFICE » ENVIRONMENTAL CENTER (831) 624-8032.

16 September 2013
Dear Monterey County Board of Supervisors:

The Fort Ord Master Plan (FOMP), Chapter 9.B of the 2010 Monterey County General Plan
inctudes a number of significant errors, including mistaken map designations, misaligned land use
descriptions, at least one misquoted policy, and the wholesale omission of a program that was
described in both the Fort Ord Reuse Plan (FORP) and the FORP Reassessment report. The Sierra
Club requests that the Board of Supetvisors delay a vote on consistency with the FORP until the
errors in the FOMP are cotrected. The Sierra Club also requests that the County staff prepare a
complete report, with substantiating evidence, regarding all discrepancies between the corrected
FOMP and the FORP,

What follows is an identification of the more obvious errors in the publically posted web-version
of the FOMP,

Map Concerns

Degpite the fact that the text of the FOMP notes that: “...the Land Use Map contained in this plan
ig the County of Montersy Land Use Plan (Figure 6a) adopted by FORA into the Reuse Plan” (p,
FQ-4), there are a number of obvious discrepancies between Figure LU6a and FORP County of
Monterey Land Use Concept Map 4,1-7/ FORP Land Use Concept Map 3.3-1, including the
following:

Although a boot-shaped: parcel cotresponding to Army Parcel # 1,20.2.2 and 1..20.2.3.1 is
designated Public Facility/Institutional on the FORP Land Use Concept Map 3.3-1 and
County of Monterey Land Use Concept Map 4.1-7, the same parcel in Figure LU6a Fort
Ord Master Plan-Land Use Plan is labeled Habitat Management and Planned
Development Mixed Use,

The square-ish polygon west of Laguna Seca Recreation Area corresponding to Army
Parcel # 1..20.6 is designated as Open Space/Recreational on 3.3-1 and 4.1-7, but is
labeled ag Habitat Managetment in Figure LUGa.

The strip of 7.2 acres that corresponds to Army Parcel # L.20.18, acknowledged as Low
Density Residential on 3,3-1 and 4,1-7 is represented as roadway in Figure LU6a,

Although the parcel cortesponding to Army Parcel # E11b.2 is wholly designated as
Developtnent on 3.3-1 and 4,1-7, Figure LU6a labels a significant strip along fhe west
edge as Habilat Management,

These errors render FOMP Figure LUGa inconsistent with FORP maps 3.3-1 and 4,1-7.

.. To explore, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness,

o S ST UG U SO




SIERRA CLUB  VENTANA CHAPTER

RO, BOX. 5667, CARMEL, CALIFQRNIA 93921

CHAPTER OFFICE » BNVIRONMENTAL CENTER (831) 624-8032

The Board of Supervisors may also wish to consider amending the FOMP to take into account the
designation of the National Monument, as this change in designation clearly impacts land use
decisions,

Error in Land Use Description (or Mapping Designations)

Although the FORP maps 3.3~1 and 4.1-7 label the more general East Garrison land parcels as a
Planned Development Mixed Use District, the HMP includes parcels within this general atea as
habitat resetve, specifically Army Patcels E11b.7,2, E11b.7.1.2, and E1167.1.1. These three
parcels ate not distinguished as either Open Space/ Recreational or Habitat Management on either
the aforementioned FORP maps or LU6a. However, the general language of the FORP addresses
Planned Development/ Mixed Use concept as encompassing the juxtaposition of developed areas
with habitat areas. The 2002 Assessment report authored by Zander Associates speaks rather
clearly to this;

The Bage Reuse Plan designated Bast Garrison 4s a Planned Development Mixed-Use
District. This designation is intended to encourage the development of pedestrian-
orfented community centers that support & wide variety of commercial, residential, retail,
professional service, cultural and entertainment activities. The Base Reuse Plan concept
for-East Garrison envisions central vore village with adjacent office and commercial uses
transitioning (e.g. with equestrian staging aveas, trailheads) from developed areas to
HMP-designated habitat reserve lands. (tny emphasis)

This suggests that either the description of Planned Development/Mixed Use on p, FO-5 of the
FOMP should clarify that habitat reserve s a key element in this coneept of the associated
Planned Devolopment/Mixed Use District designation or that both the FORP maps (map3.3-1 and
4,1-7), as well as the FOMP map (LU6a), should be amended to reveal the habitat reserve
designation of habitat parcels.

Misguoted Policy

Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p. FO-21), misquotes the
policy in the FORP and thereby changes its specificity. In order to be in conformance with the
FORDY, the policy should read: “The County of Monterey shall protect irreplaceable natural
resources and open space at former Fort Ord.” (my italics to emphasize altered language in the
FOMP).

Because the wording in the FOMP — .. encourage the congervation and preservation of...” —is
more general and does not convey the same lovel of 1espon51b111Ly as the FORP language does, it
is inconsistent with the FORP, :

Policy Omission

The FOMP omits mention of the FORP Recteation/Open Space Land Use Program A-1.2 ~
Natural Ecosystem Easement Deed Restriotion (FORP Volume 4, p. 270). Program A-1.2 states
that “The County of Monterey shall cause to be recorded a Natural Bcosystem Fasement
restriction that will run with the land in perpetuity for all identified open space lands.” (my italics

.. To explore, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .




PO, BOX §867, CARMIL, CALIFORNIA 93921

CHAFTER QFFICE ¢ ENVIRONMENTAL CENTER (831) 624-8032

to emphasize the breadth of this mandate), Recreation/Open Space Land Use Program A-1.2 is
algo clearly identified ini the Reagsessment report (p, 3-48: ag an unfinished program).

Omigsion of an entire program identified in the FORP and the Reassessment report would clearly
be inconsistent with the FORP.

The points above are illustrations of apparent etrors In the current version of the FOMP, but they
likely do not exhaust the changes that would be required before a vote by the Board of
Supetvisors would be merited, For ingtance, the header neat the bottom of p. FO-4 reads “Design
Principals” when It should read “Design Principles”™

The Sierra Club looks forward te further work on the Fort Ord Master Plan so that, as described
in the Master Resolution, {ts substantial conformance with the Fort Ord Reuse Plan is assured.

Sincerely,

Scott Waltz, Ph.D,
Sierra Club, Ventana Chapter
(SW/RD) :

. To explove, enjoy, presevve and protect tha nation’s forests, waters, wildlife and wilderness, .,




Attachment F.3 to Item 8a
601 OCEAN VIEW BLVD., APT. 1 PAC 3
ve. 831 375-5013  mman. JANEH| FORA Board Meeting, 3/14/14

November 7, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: November 8 Agenda - ltem 8a - 2010 Monterey County General Plan
Consistency Determination

Dear FORA Board of Directors:

The November 5 defeat of Measures K and M shows that the voters want the
1997 Base Reuse Plan implemented. However, the 2010 Monterey County
General Plan fails to implement important programs from the 1997 Base Reuse
Plan, including programs applicable to land currently under Monterey County
jurisdiction which Seaside wants to annex for the Monterey Downs project. This
exclusion of important applicable programs necessitates that the 2010 General
Plan not be found consistent with the 1997 Base Reuse Plan.

My October 10 lettet, included in your packet on pages 24-27 and incorporated
herein, shows that the 2010 Monterey County General Plan omits Base Reuse
Plan Recreation/Open Space Land Use Program A-1.2, a program that would
apply to the central eastern parcel within the Monterey Downs project and
would require an
easement deed
restriction to run with
the land to protect
the parcel’s sensitive
soils. Also omitted is
Noise Program B-1.2
that would apply to
the Monterey Downs
Sports Arena in the
northern central
portion of the land to
protect the adjacent fawdd wse map
land owner (CSUMB)

- MONEEREY O




against loud noises. Also omitted are two important sentences in Recreation/
Open Space Land Use Program B-2.1 which would bar roads through a 150 feet
wide buffer area on the central east 72.5 acre parcel adjoining adjacent habitat
management areas.

The 1997 Base Reuse Plan expressly makes those omitted programs applicable
to Monterey County lands. (1997 Base Reuse Plan pages 270 and 460.)

FORA’s Master Resolution, section 8.02.010 (a)(3), states that “in the review,
evaluation, and determination of consistency regarding legislative land use
decisions, the Authority Board shall disapprove (emphasis added) any
legislative land use decision for which there is substantial evidence supported
by the record, that...[the legislative land use decision] is not in substantial
conformance with applicable programs specified in the Reuse Plan and Section
8.02.020 of this Master Resolution.”

Since the 2010 Monterey County General Plan completely omits two applicable
orograms and an essential component of a third program, and the Master
Resolution states that the Authority Board shall disapprove (emphasis added) a
consistency finding when substantial evidence shows the general plan is not in
substantial conformance with applicable programs, your Board will violate
Master Resolution section 8.02.010(a)(c) if you find the 2010 Monterey County
General Plan consistent with the 1997 Base Reuse Plan.

The November 8 staff report asserts that “there are several defensible rationales
for making an affirmative consistency determination” and the resolution in your
Board packet asserts that “FORA’s consistency determination must be based
upon the overall congruence between the submittal and the Reuse Plan, not on
a precise match between the two.” No legal authority supports those assertions.
“Defensible rationale” and “overall congruence” are legally improper standards
for finding consistency when the controlling regulation says “shall disapprove.”

The November 5 Election Results

The November 5 election results retain the 1997 Base Reuse Plan. Ii is a plan
that was based on a million dollar study and forged from a lengthy process of
political and legal compromise. The Plan has not been implemented according
1o the plain meaning of its text, nor has Chapter 8 of the Master Resolution been
enforced according to the plain meaning of its text.
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The November 5 election results will hopefully cause the FORA Board to return
to the plain meaning of the Reuse Plan and the plain meaning of Chapter 8:

+ The text of the 1997 Reuse Plan says that “The County of Monterey shall
cause to be recorded a Natural Ecosystem Easement deed restriction that will
run with the land in perpetuity for all identified open space lands.” (Volume Il of
Base Reuse Plan, pg. 270.)

+ The text of Chapter 8 says that “In the review, evaluation, and determination of
consistency regarding legislative land use decisions, the Authority Board shall
disapprove any legislative land use decision for which there is substantial
evidence supported by the record, that [the land use decision] is not in
substantial conformance with applicable programs specified in the Reuse Plan
and Section 8.02.020 of the Master Resolution.”

Substantial evidence consists of page 270 of the 1997 Reuse Plan compared to
page FO-21 of the 2010 Monterey County General Plan. Page 270 includes the
open space program; page FO-21 does not.

Chapter 8 says that when the legislative decision is not in substantial
conformance with an applicable program of the Reuse Plan, the FORA Board
“shall” disapprove a consistency finding. What could be more clear than that?

The staff report on page 6 of your packet states that “strict timelines” in State
law require FORA 1o act on the County’s request for a consistency finding. State
law allows 90 days from the date of submittal. The date of submittal was
September 24, 2013. That means that as of your meeting tomorrow (November
8), forty-five days will remain before your Board must act.

Forty-five days is sufficient time for FORA staff o compile an explanation based
on the actual text of the 1997 Reuse Plan, the actual text of 2010 General
Plan, and the actual text of Chapter 8 to explain to your Board why FORA staff
recommends that your Board find consistency when the actual text of those
three documents mandates your Board to disapprove finding consistency. Your
staff report contains terms like “several defensible rationales” and “overall
congruence.” However, I've been unable to find those terms in any statute,
regulation or case law applicable to a consistency finding by FORA.

Tomorrow, three days after the voters spoke, presents an opportunity to the
FORA Board to finally require accountability from FORA staff to implement the
plain meaning of FORA governing documents. | request that at tomorrow’s

. hearing, your Board do so.

Sincerely,
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November 8, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: FORA’s proposed resolutions for item 6a on the November 8 agenda

Dear FORA Board of Directors:

I met with FORA’s attorney and other FORA staff on November 4 to discuss legal
issues pertaining fo FORA's consistency findings. It was my understanding that
FORA would rewrite its resolutions prior to the November 8 Board meeting so | did
not address the issue of FORA’s resolutions in my November 7 letter to the FORA
Board. Apparently FORA did rewrite the resolutions because last night | found
revised resolutions posted on the FORA website. However, the revised resolutions
contain the same legal errors that I'd expected would be corrected.

This letter will attempt to explain why FORAs resolutions for finding consistency
between a general plan and the Reuse Plan omit legally required findings, and why
FORA's past omissions of the legally-required findings have inappropriately resulted
in general plans shaping the Reuse Plan rather than the Reuse Plan shaping general
plans.

It’'s complicated, but | will try to explain:

« Chapter 8, section 8.02.010(a), states the standard for determining consistency
between a general plan and the Reuse Plan as follows: “In the review, evaluation,
and determination of consistency regarding legislative land use decisions, the
Authority Board shall disapprove any legislative land use decision for which there
is substantial evidence supported by the record, that [any of six criteria are met].”

+ The above standard is written in the negative and it greatly limits the FORA
Board’s discretion. Any substantial evidence showing that the legislative decision
meets any of the criteria for disapproval requires that the FORA Board shall
disapprove a finding of consistency.




+ In contrast, FORA’s current and past resolutions have been written in the
affirmative to give the FORA Board broad discretion. Any substantial evidence
showing that the legislative decision is consistent with the Reuse Plan allows the

resolutions’ findings to support a finding of consistency.

« The difference between the negative and the affirmative finding is similar to the
difference between criminal and civil law. In criminal law, the evidence must prove
beyond a reasonable doubt that a person is guilty. In civil law, a person is liable if
a preponderance of the evidence shows the person is liable. It is much harder to
prove a fact beyond a reasonable doubt than it is to show that the preponderance
of the evidence proves the fact. (That is why O.J. Simpson was not criminally
liable but was liable for civil damages.)

« In the case of general plan consistency with the Reuse Plan, it is much harder to
show that no substantial evidence requires disapproval of a consistency finding
than it is to show that substantial evidence supports a consistency finding.

The resolutions’ affirmative findings do not meet the criteria for adequate findings
set forth by the California Supreme Court in Topanga Association for a Scenic
Community v. County of Los Angeles (1974) 11 Cal.3d 506. Topanga holds that

findings must bridge the analytic gap between the raw evidence and ultimate
decision. It states: “If the Legislature had desired otherwise, it could have declared

as a possible basis for issuing mandamus the absence of substantial evidence to
support the administrative agency’s action. By focusing, instead, upon the
relationships between evidence and findings and between findings and ultimate
action (emphasis added), the Legislature sought to direct the reviewing court’s
attention to the analytic route the administrative agency traveled from evidence to
action.” Topanga 11 Cal.3d 506 at 515.

The governing legal authority for the FORA Board to evaluate consistency between
a general plan and the Reuse Plan is Chapter 8, Section 8.02.010(a). It states that
the FORA Board shall disapprove consistency if any substantial evidence shows
that any of six criteria are met. Thus, FORA’s resolution must show the analytic route
by stating that FORA examined the evidence and found that no substantial evidence
supports any of the six criteria for disapproval in Section 8.02.010(a). (Alternatively,
the resolution could state that FORA examined the evidence and found that
substantial evidence supports one or more of the criteria.)

Instead, FORA’s resolutions state that FORA finds substantial evidence to support
finding that the General Plan and Reuse Plan are consistent. That affirmative finding
does not bridge the analytic gap between evidence and the ultimate decision in the
manner required by Section 8.02.010(a).
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Probably the above distinction seems trivial to you, but consider this. If the standard
is whether any evidence supports finding that the 2010 Monterey County General
Plan is consistent with the Base Reuse Plan, the answer is obviously “yes, it does.”
There is plenty of evidence that the 2010 Monterey County General Plan is
consistent with the Reuse Plan.

On the other hand, if the standard is whether any evidence shows that the 2010
General Plan does not meet the third criteria (substantial conformance with
applicable programs specified in the Reuse Plan), the answer is obviously that the
evidence clearly shows that the General Plan omits two applicable Reuse Plan
programs and an important component of a third applicable program.

Thus, the difference between utilizing an affirmative or a negative standard will
determine whether or not FORA must disallow a finding of consistency (which it
must in the case of the negative finding), or whether FORA can find that the 2010
General Plan is consistent with the Reuse Plan (which it must in the case of the
affirmative finding).

Pursuant to Topanga, FORA will abuse its discretion if it utilizes an affirmative

- finding in its resolution, because the affirmative finding does not address the
analytic route that Section 8.02.010(a) requires FORA to follow from consideration of
the evidence to the ultimate decision.

In sum, FORA’s resolutions must be rewritten to show the analytic route prescribed
by Master Resolution Section 8.02.010(2). Rather than affirmatively finding that the
General Plan is, or is not, consistent with the Reuse Plan, the resolution must find
either that no substantial evidence shows that the General Plan is not in substantial
conformance with applicable Reuse Plan programs (in which case FORA must find
the plans to be consistent), or that substantial evidence shows that the General Plan
is not in substantial conformance with applicable Reuse Plan programs (in which
case FORA must disallow a finding of consistency).

In their current form, the resolutions require your Board to find the 2010 General
Plan is consistent the Reuse Plan. However, the current form of the resolutions lacks
findings that bridge the analytic gap between the raw evidence and your ultimate
decision. Thus, the resolutions must be redrafted to bridge that gap, or otherwise
making your decision based on the resolutions in their current form will be an abuse
of discretion.

If Fort Ord is to be redeveloped in accordance with the Reuse Plan, é’cep #1isto
correct FORA's past procedure for finding general plan consistency.

Sincerely,

Jane Haines
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JANE HAINES

December 30, 2013

Alan Waltner, Esq.

via Michael Houlemard at FORA
Marina, CA

Dear Mr. Waltner:

I'm the retired land use attorney whose comments on the Monterey
County General Plan consistency review you address in your December
26 memorandum to the Fort Ord Reuse Authority. I will provide this
letter to Michael Houlemard in an envelope addressed to your San
Francisco office and leave it up to Michael and Jon Giffen as to whether

or not they forward this to you.

My main purpose for writing is to provide you with the enclosed copy of
the 1998 settlement agreement between the Sierra Club and FORA.,

Your memorandum refers to Chapter 8 of the FORA Master

Resolution, which is Exhibit 1 to the settlement agreement. However, I
want you to see the entire agreement so you can see that Sierra Club
agreed to settle its judicial challenge to the Reuse Plan in exchange for
FORA adopting Chapter 8 as an implementation measure for the Reuse

Plan. (Settlement Agreement, paragraph 2.)

You characterize my first argument as saying that Section 8.02.010 of
the Master Resolution modifies the consistency review standards of the
FORA Act to require “strict adherence to the 1997 Reuse Plan” before
consistency can be found. Although I’'m not aware of having phrased it
as “strict adherence,” I do read Section 8.02.010 literally as saying the
FORA Board “shall disapprove” consistency of a general plan when
substantial evidence shows the general plan is “not in substantial
conformance with applicable programs specified in the Reuse Plan and
Section 8.02.020.” I read subdivision (c) of Section 8.02.010 as saying
that substantial compliance is demonstrated when the applicant land use
agency has complied with all provisions of Section 8.02.010 in addition




to Section 8.02.020. If that’s what you mean by “strict adherence,” then
yes, that is my argument. It is based on FORA’s agreement to adopt
Chapter 8 as an implementation measure for the Reuse Plan and in that
respect does not “modify” the consistency review standards of the
FORA Act, but rather denotes how they will be implemented.

You characterize my second argument as saying that evidence of
intensity of land uses, density of land uses, and substantial conformance
with applicable programs in the Reuse Plan triggers the “shall
disapprove” requirement. I’'m not aware that I mentioned intensity or
density of land uses, but definitely I argued that the Monterey County
‘General Plan’s omission of Reuse Plan Recreation/Open Space Land
Use Program A-1.2 triggers disapproval, and is also & CEQA violation
with foreseeably significant environmental consequences. Program A-1.2
would apply to the 72.5 acre Habitat Reserve Parcel E19.a.2 which
Seaside will need to annex from Monterey Gounty for purposes of
including the parcel in Seaside’s Monterey Downs project. Seaside’s
General Plan does not include a program such as A-1.2, so if Seaside

annexes that parcel without Monterey Gounty having first recorded the
Natural Ecosystem Easement deed restriction, the parcel’s sensitive
Oceano and Arnold soils will lack the protection required by the 1997
FEIR. Similarly, Monterey County General Plan omission of a critical
requirement in Program B-2.1 also has foreseeably significant
environmental consequences.! (See 1997 FEIR pages 4-14 and 4-15
attached.)?

You characterize my third argument as saying there is no legal authority
supporting a consistency review standard that parallels the consistency
standard under the Planning and Zoning Law. I agree with your
characterization in that I believe that the “shall disapprove” requirement

! Your memorandum states that my October 10 letter objects that Monterey County has not
yet recorded the easement. I can’t find that objection in my October 10 letter and it seems
unlikely T would have made it because Monterey County has not yet accepted the deed to
Habitat Reserve Parcel £19.a.2.

2 Your memorandum notes that the entirety of the BRP has been incorporated “by reference”
into the Monterey County General Plan. I find the General Plan statement that you reference
(but without the “by reference”), but the statement is belied by the fact that the Plan omits all
or portions of the 8 programs identified in footnote 2 of my October 10 letter in addition to
Reuse Plan Recreation/Open Space Land Use Programs A-1.2 and B-2.1 plus Noise Program
B-1.2.
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in Section 8.02.020 differs significantly from the Planning and Zoning
Law consistency standard applicable to consistency with general plans.

As this letter’s final point, my November 8 letter, which you’ve
apparently read, explains my belief that FORA’s general plan
consistency determination is an adjudicatory decision and is therefore
subject to the Zopanga holding that the findings must bridge the analytic
gap between the raw evidence and the ultimate decision. The Board
Report for FORA’s upcoming January 10 hearing on the Monterey
County General Plan consistency determination contains a proposed
resolution to find consistency (resolution available on the FORA website)
utilizing the findings I object to, such as the factual finding that
“consistency” in this context is defined by OPR’s General Plan
Guidelines and that substantial evidence shows the General Plan is in
substantial conformance with applicable Reuse Plan programs. In my
view, those findings do not bridge the analytic gap between a consistency
decision and the requirement of Section 8.02.020.

Attorneys whom I highly respect, respect you highly. That’s why I
thought it worth the time to write you this letter - to ensure that you are
aware of Sierra Club’s stated reason for supporting the Reuse Plan. I'm
not affiliated with Sierra Club and I’'m on inactive status with the
California Bar so I can’t give legal advice. I simply wanted to
communicate to you on my own behalf what I've stated above.

Sincerely,

Jane Haines
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.7 ’ FORA Board Meeting, 3/14/14

| SETTLEMENT AGREEMENT AMD GENERAL RELFASE

’ This Agreement is made this 20 day of November, 1998, by and between Petitioner
STERRA CLUB and Respondent FORT ORD R.EUSE AUTHORITY.

Recitals

A On July 16, 1997, Petitioner SIERRA CLUR, 2 California non-profit corporation,
filed a Petition for Writ of Mandamus ag&nst Respondent FORT ORD REUSE AUTHORITY
(F QRA"}, a govermenental entity orgamzeé under the laws 6f the State of California, challenging
actions of E{}RA in approving the Fort Ord Reuse Plan ahd the Reuse Plan’s concomitant
Environmenta] Impact Report. The Petitior for Writ of Mandamus was fled in Monterey County
Supetior Court and is identified in the officl al records of the cotirt as Case Mo, 112014 .

B. Pursuant to the provzbwns of the Califoria Envirommerital Quatity Act, the
Petitioner and Respeadent have met on numerous occasions over many months in an attempi to
resolve the dispute in an amicable and constructive mame;

C."  Without admitting liabifity or guily, all partiés desire 1o resolve this litigation and

- avoid eurnring Hirther cost,  EXpEnse, and disruption incident to the litigation. The parties further
desire toachieve a full and completé sﬁi&m&n‘z Qf all claims ar:d causes of action with ruf,.reacv

to sach other. : ,

D.  Setilement of the dispute invalves FORA adoption of a legislative action in the
form of an amendment to PORA’S. “Master fiesaiu:wﬁ. THis legislative action has been
identified as “Chapter 8 to the Forg Ord Reuse Auﬁ*emy Madter Resolution, relating o Base
Reuse Planning and Cousistency Determinations” and the propbsed legislative action ha been
subject to public hearings and discussions. The most recent drafi of this legisiative action reflects
the results of this heanm o prpcess and it is attached 1o this agreemeént as Exhibit “A.” Theform of
the deed restriction and notice reguired by Section 8.01.0107)) and (k) of Chapter 8 are aitached
to this sgreement as Exhibits "B" and "C." The Sierra Club has reviewad Exhibits “A” , "B and
"C" and the Sierra Club has approved these documents and supports the FORA Board G‘f
Directors’ adoption of this legislation in its current form.

Terms
The parties hereby agres, warrant, and represent as follows:
I FORA adopted Chapter 8 to the Fort Ord Reuse Autherity Master Resolution in

substantially the form contained in Exhibit “A” to this Agreement, subjéct to Sierra Club

Sierva Club v, FORA

~ Case Number 112014




SETTLEMENT nmmm‘z AND {;EKTEEAL RELEASE

eouting o settlernent a&reerfer‘c this I@zganm agresing 1o s:hszrnss %2*;& hﬁg' on. The deed
"esmctmn and notice required by Section 8.01.010 (D) and (& of Chap'{"f 8 shall be approved and
recorded in the form contained in Exhibits "B" and "¥ {0 this agreement,

OR  adéption of Chapter § in the form desczz%z& m ?a:agraph lasen
g fsr *%1& Ews : ??zazz, the QERJRA ﬂL{}E : '

digraiss the B a‘xaazzan véferenced in t?e rem’sais, wzt}:e prnjzz;..;cé.

4, FORA agreas Thai? m 'EL er.t Fﬁ?ﬁ wn.zdefs aity atiendruest 1o Chapter 8 of
*&e z{i}Rﬁ M&s;& 335 émaa assessment goasistent with

Pﬁé}.m RﬁS”i‘xi‘GaS Seéx ‘iecizm 2125&
' :"3‘.’ *"ﬁ}{ﬁ s}aa}u fa'&iwm upon iﬁe exgcmsz: m“ fiks ac;ezme, 2t z\,mm::u the amount
of§- ea@rt;a{tszheSJ A CLUB'S st
“ﬁ‘* SIERE?A {‘,‘L{?ﬁ’s attorneys fees am ?ega. c

& in the negotistion of the setilement of this disp
hrgpetﬁ Chapter 8 and the p‘epamﬁ&n of m_, agz*eez:aﬁt ‘ExCept 850 éurwzse ?‘ﬁ%ﬂm. inthis *"
p&r araph, the parties ag*ee that each party shull be responsibis respastively for the ;Jayzmm of

ir goen costs, attorneys’ fees, and all other supenses incurred in connection with the sbove
af&ﬁf: ¢ any matter or thing reSpecting the rﬂ?'e‘asaa claims.

6.  Inconsideration of the coverants mutualy 2nd individually mdertaken in this
agreoment and except 55 expressly provi ided in this agresment, the SIERRA CLUB, its agents,
assigns, suctessors-in-interest, and any eéze" persor c.ctﬂg by, thrpugh, underor in concert with
any of them hereby irrevocably and unconditionally releasés E’*‘{}RA, it’s members, and aay and all

Sieyra Club v, FORA
Case Mumber 112014 2
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SETTLEMENT AGREEMENT AND GENERAT RELEASE

of FORA's or it members’ agents, assigns, attorneys, executives, managers, officers, trustees,
employees, successors-in-intérest, mcmémg any and all employees of FORA, it"s membeys, and
any other person acting by, through, or in concert with theny, from any and all charges,
complaints, claims, sliegations, actions, causes of action, labilities, obligations, costs {other than
as set forth above), controversies, damages, rights, of any nature whatsoever, known or
unknown, suspected or unsuspected, which SIERRA CLUB has or might have had, or which
SIERRA CLUB at any time heretofore had or might have had, claimed to have or may claim o
have, against FORA, it’s mémbers, or any or all of FORA’s or #s members’ agents, assigns,

attorneys, managers, exedutives, officers, employess, successors-in-interest, or any other person
st FORA orits members acting by, through, under, or iIn concert with any of them, which were
raised or might have been ra:fsed in this htigation arsing out of the preparation of the Reuse Plan
and the Environmental Impact tepore grspareé m conjunction with the Reuse Plan. This release
shall not apply to future actions taken by FORA to amend the Reuse Plan or Chapter 8.

7. Each party expressly waives and relinquishes any and all rights and benefits
gfforded by California Civil Code Secﬁszz 1542 which provides:

" A general release doés 1ot extend to ciaxms which the exeditor éoes not know or
suspect to exist in his favor at the tine of exsouting the release, which if Imes:m by
him must have materially affecied his settlement with the debtor.”

Esach of the parties bereby eapress.y waives the provisions of California Civil Code Section 1542,
and each party further expressly waives any right to invoke said provisions now or st sny time In
the near fumre,

8, 'i‘ha pa:tz&; recognize and ackinow Aedge i:hat factors which izave m::imed them tO
enter irto this Agresment may turn out to be incorrect or to be different from what they had
previously anticipaied, and the parties hereby expressly assume any and all of the risks thereof and
fiurther expressly assume the risks of waiving the rights provided by California Civil Code Section
1542,

9. Each party represents that in ex.ecus:zng this Agreement, the party does not rely upon

and has not relied upon any representation, §romzse or statement not exprassly congained herein
and that party has conferred with his, her, or its bwn attorneys with regard o the basis or effect of
this Agreement,

18, Each party denies any wrongdoing in this matter, and the payment of any sums of
money in the matter is not to be deemed an admission of guilt or liability. The parties understand

Sierra Club v, FORA

(WS ]

Case Number 112014




and agree that this seﬁement is made o ‘Bring an end to thé contested and¢ complex litigation which
hasg :esui ed from :he ﬁsag of the Monterey Cﬂuﬁy ‘Zzp#nnr szr‘ ’C;z&.« Num?mr 112014,

vered in the q*ate of witfrﬂ.a and the rights
ed ané eﬁf&m‘*{i n af‘ccerf?ance with the

1 } Ti’m: ziﬁ'r uzli is &xgm.;au aﬁé‘ éa"

laws {af ﬁze S’fa‘fa o"f' Ca §f‘ ?fﬁi&

. 2 Tms sttlement ﬁgg'eﬁmpnt and Geﬁerai Re} case ,s the campiate aorﬂeme"t befween

the ’Ga*‘?.?.ﬁs, and sz,spers f? gﬁy prior _,ég; ‘é ueﬁs 9: é;sc&ss.ie}ns o5 i&e parzzas

LA

'~i.};-~ ;ms 3g3ﬁ§
which are defined as dupli
document.

Tt ;“av b exeaz.ta& by the rmes i any wmbm _ an*e*aaﬂsa
(e ﬁng;z_s, all cf w&é .dcen tggether shall be a:ms* eci as one

14, Timeisofthe e"sséﬁce_ :

5.,  The parties agree that they haae sepan a‘f'ely a,zmi mdapepaent:y moffmamf émz,ssea
alt ,&5535 cI8 O ?as ﬁgre,.,?em with théir iegaz coufisel, and that they have careflly read and fuly
un and ﬂ?} ofthe ‘§"D'v’§:ﬁ§ 3 ycfma;iﬂa 333 f-:%&e Ag"aé’ﬁ:—“ﬂ

?T FASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND GENERAL
ZA‘E;&QE "‘iﬂiﬁﬁ}:‘.’? A REiE:%SE OF ALL KN@%‘% AND “QI‘I*EQ\EQ‘WN CLAME.

SIERRA CLUB

z}ammf& . G s By g@ﬂm e

Title: 2 C/fs-?om; Lehuic 7

Sierva Clob v. FORA

Case Mumsher 112014 4




SETTLEMENT AGREEMENT AND GENERAL RELEASE

23 P

FORT ORDREUSE AUTHORIT

DATED: ’/ Z;_/ é‘/ , 1998,

, 7N a2
Mite: EXEc TiVve CEFI0ER.

Approved as to Form and Content:

& -
By { {MM?Z By mﬂ@v

A}fth&ﬁty Counsel Attornéy for Sierra Clab®

FMYPWINGRTXTWORASIERRACESETTLE WED

Sierra Club v. FORA
Case Number 312014 5
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A RESOLUTION OF THE FORT ORD REUSE AUTHORITY, AMENDING SECTION
1.61.050 AND ADDING CHAPTER 8 TO THE FORT ORD REUSE AUTHORITY
MASTER RESQOLUTION, RELATING TO BASE RE‘USE PLANNING AND
CONSISTENCY DETERMINATIONS

Section 1. Section 1.01.050 of the Fort Ord Reuse Authority Master Resolution is amended by
adding the following definitions 1o such section in alphsbetical order:

*Affected territory” means propériy within the Fort Ord Territory that is the subject of a
legislative land use decision or an application for a development entitlement and suth additional
tertitory within the Fort Ord Territory that may be subject to an adjustment in density or intensity
of allowed development to adsommodate develepmem on the property subject to the
development entitlement. :
“Army urbanized fbazprmt means the Main Garrison Area and z:i-:e Historic East Garrison Area as

such areas are described in the Reuse Plan.

“Augmeated wa,ter supply” measns any _s::asz."‘se of potable water in excess of the §,5600 acre feet of
potable water from the Salinas Basin 45 silowed under thie Reuse Plan.

“Drevelopment entitfements” includes but is not Himited to tentative and final subdivision maps,
tentative, preliminary, and final parcel maps or minor subdivision maps, conditional use permits,
administrative permits, vardances, $ite plad revigws, and building gemts The term “development
entitlement™ does not include the term “legislative land use permits™ as that term is defined in this
Master Resolution. [n addition, the term “development entitlement” does not include: '
1 Congstruction of ong single family house, or one multiple famiy hoée not
sxceading four units, on a vacant iot within an arez appropriately designated in the
Reuse Plan.

2} Improvements to existing single family reszdez:ces or to existing r*‘uitzpie family
residences not exceeding fez.r units, including remodels or room additions.

33 Remodsls of the nterior of asty extisting building or structure.

4} Repair and maintenahce sctivities that do not result in an addition 1o, or
enfargement of, any building or structure. )

5 Installation, testing, and placement in service or the replacement of any necessary
utility connection between an existing servics facility and development approved
pursuant to the Authority Act.

by Beplacement of any building or structurs destmyed by a patural disaster witha
comparable or ke building or structire. -

13} Final subdivision or parcei maps issued consistent with 2 development entitlement
subject to previous review and approval by the Authority Board.

3} Building permut issued congistent with a development entitlernent subject to
previous review by the Authority Board.




“Fort i}ﬂ% :_ziiazy" means all all tnm‘sry within ?ae m"xs‘%ia ion af the Authority,

“Habitat Management P} n‘eaﬂs the F;;;t Ord L&stahatmn&?” ﬁe ’ﬁéai&-%ecies ﬁabz:at
Management Plan, dated April, 1 807, - :

“Land use agency” means a member agency with land use jurisdiction Over territory within the
jurisdiction of the Authority Board. :

“Legislative fand use decislons” means general plans, general plan smendments, Tedevelopment
plans, rade»'ﬁ@?ﬂﬁam ' ' rfiwts. zcnaﬁo erémaﬂcm, zone disirict maps or aﬂaﬁémeﬁts o
zope district maps, and 20 :

“HNoticed public heard ;z:e: means & p

L Notice of the pub*z{: hearmc Sﬁaiz be pcsted on f.he pi ’3' eting room at
the FORA office at least 10 days before the date of the hearing; and

A 'Ncs:zs.,e Gf the puhxzc hea*z:‘sg ,}‘a?E be maﬁeé cr‘ slix :Areé a&_ieast G days

Qb

“Reﬂse Plazx , me&m ﬁw plan fcrfewe ané éﬁ?ﬁ;ﬂi}m&i ef h tam;afy *smzhm the jz.ﬁsdzc ion of
the Anthority, as aménded 6F reviséd from time 10 time, and the plans, ﬂchczys mm pmgra_ms of

the Authority Eag;, d, fiic V__'ﬁmg ihe “éaStsr ReﬂﬁLdﬂQ

Seetion 2. {?ztanr,er 8 is am.eé to the Fort G R&S{‘:mﬂ&x to read:

. MQ & _
BASE REUSE PLANNING AF*"E Cop ’iiﬁ?ﬁ?ﬁ‘ ¥ “Eﬁ&#ﬁﬁé? (NS,

Articla 8.01. ﬁm’:ﬁ% PROVISIONS.
801010,  REUSEPLAN

{a)  The Authority Board shﬂ pra;}are, adopt: rb*?tsw revige from time to time, and
maintain 3 Reuse Plan for the use and development of thﬁ territory within the jurisdiction of the
Authorlty. Such plan shall contain the elements mandated gurm ant fo the Authority Act and suck
other elerents, policies, and programs as i.he ,&Lﬂmnm Be rd may, in its sole discretion, consider
and adopt. o

-
ra




{t)  The Reuse Plan, including all elements, policies, and programs adopted in
conjunction with the Reuse Plan, and any amendments thereto, shall be the official and controlling
plan for the reuse of the Fort Ord tertitory for the purposes specified or inferred in the Authordty
Act,

(¢}  All general and specific plans, redevelopment plans, and all other commmunity and
tocal plans regardless of title or description, and any amendments thereto, and all policies and
programs relating to the land use or the construction, installation, or maintenance of capital
improvements or public works within the Fort Ord tersitory, shall be consistent with the Reuse
Plan of the Authority and the plans and policies of the Authority, including the Master Resolution.
The Authority shall make a deterpunation of consistency as provided pursuant to the provisions of
the Authority Act and, after the effective date hereof, this Chapter.

{d} A revision or other change to the Reuse Plan which only affects Fort Ord teritory
and only one of the member agencies may only be adopted by the Authority Board ifone of the
following conditions is satisfied:

{1} The revision or other change was initlated by resohution adopted by the
legislative body of the affected land use agency and approved by at least a
majority affirmative vote of the Authority Board; or

{2y  The revision or other change was initisted by the Authority Board or any
entity other than the affected land use agency and approved by at leasta
two-thirds affirmative vote of the Authority Board,

(e}  All property transferred from the federal government to any user or purchaser,
whether public or private, shell only be used in 2 manmer consistent with the Reuse Plan, with the
following exceptions:

(1y  Property transferred 1o Californda State Unjversity or the University of
California and such property is used for educationslly related or research

oriented purposes; or
(2}  Property transferred 10 the California State Parks and Recreation
Depariment.

& No land use agency or any local agency shall permis, spprove, or otherwise aliow
any development or other change of use, or approve any development entitlernent, for property
- within the territory of the Authority that is not consistent with the Reuse Plan.

(g} No land use agency shall issue, approve, or otherwise allow any building permit
until all applicable permits, development entitlements, and approvals required under law have been
approved, Inchnding, but not limited to, the approvals and penmits desczibed and enumerated in
Section 3.7 of the Final Environmental Impact Report for the Reuse Plan,

(k)  TheReuse Plan shall be reviewed periodically at the discretion of the Authority
Board. The Authority Board shall perform a full reassessment, review, and consideration of the
Reuse Plan and all mandatory elements as specified in the Authority Act prior to the allocation of

(WA}




an a»a.ﬂemw water supply, or prior to the issuance of a building permit for the 6001st new
residential dwelling unit {providing 2 total population of 35,000 persons) on the Fort Ord territory
orby I Janusary 1, 2013, whichever event ocours first. Mo more than 8080 new dwelling units shall

" be permitted on the Fort Ord territory until such reassessment, review, and consideration of the

cuse Plan has been prepared, reviewed, and adopted pursuant 1o the provisions of the Authority
Act, the Master Resolution, and il applicable eair snpental taws, No developrmient shall be
approved by FORA or any land use a“e"zcy or local agéndy ‘after the Hime breci‘"*‘ed inthis
subsection unless and until the water ssipph?s “wastewater ﬁzsz;osai road capicity, and the
infrastriscrure to s,ap 13 these ,_‘rcys 1o aerve Such des;eisp et have besn identified,
evalnaied, assessed, and 2 plan for “lﬁiﬂa&i}n tiag begn adoptéd as reau;aa by CEGA, the
Authority Act, the Master Resofution, and 2l a;}ph\,abw ermmn.

iy The failure of any person or entity to receive notice g*‘ver: pursuant to s Chapter
shall not constitite grounds for - any cgurt to invalidite the action on'any 1ﬂgzsiamva act or
development entitlement pursuant 1o this ﬁ?:agter for which fegirdired notice was given.

iy = The Authority s?&ii Iec ofda nanc; om ali proberty in the Fort {)z'd territory
advising all mrze it aﬁé‘. furr ' .i‘ 1:1, %AES?E:E,E af the Reuse Plan and that
- polici d progranis of ths
: w'cv nstraints on deazempzreai identified in
atér su;;s - wastewater and solid waste disposal
hér services and infrastructure.

ﬁmb{s; 19, Iﬁuiaé.ﬁg t}‘z‘, 3 ms'*‘ 3
the Reuse P aﬁ, mciuiwg Tack of ﬁvazféﬁiv
capacily, and inadeguate trazzsucrza'imzz and o

{icy Za the event the Aumsniy retetves, purchases, or aoquires, by any means, fes
interest title to property within the Fort Ord térritory, ﬁze Authority shall record a covenant

runming with the land advise ture owners of such property that dewsupmem aud. use of the
332'{‘336{"&'35 is sy bj’-‘s’}z_ to the B 40 and tRat éev topment of such property shall be lmited by the
Reuse Plan, the policies and prsa*a;ns of the Authprity, inclading the E‘Jf"%i&r fi_esuhmr,}:g andior

constraints on development identified in the Reuse Plan, including lack of & railable water supply,
wastewater and solid wasts disposal capacity, and inadequate transportation and other services
znd infrastructure,

801028, ??%{}CE}}%L!%E FOR CONRISTENCY DETERMINATIONS FOR
iEGE‘L&m m%.l‘é}} i?SE BECISIONS.

()  Eachland useagency shaii submit a ‘i‘tegés?aﬂve {and use decisions affecting -
property in the terdtory of the Authority to the Ex; cutive Officer for review and processing.

A

by Al submissions regarding a %gzsi&.ﬁxe fand use v:‘iemsmn,ﬁi‘aé inchad

(1} A compléts copy of the legisiative land use decision, '3.3- g related or
ap;:z?:came iext, maps, grapbws and studies;
{2} A copy of the resclution or srdinance of the legislative body approving the

iegzsia’z‘ve land use decision, adﬁi)tﬁi at the conclusion of a noticed
hearing certifying that the portion of a legislative land use decision




applicable to the Fort Ord territory is intended to be carried outin 2
manner fully in coaformity with the Reuse Plan and the Authority Act;

(3} A copy of all staff reports and materials presented or made available to the
legislative body approving the legislative decision, or any advisory agency
relating to the legislative land use decision;

{4y A copy ofthe completed environmental assessment related to the
legisiative land use decision;

{5y A statement of findings and evidence supporting the findings that the
legislative land use decision is consistent with the Reuse Plan, the
Authority’s plans and policies, including the Master Resolution, and is
otherwise consistent with the Authority Act; and :

(6}  Such other materials as the Executive Officer deems necessary or
appropriate and which have been identified within 15 days of the receipt of
the items described in subsection (b) of this Section.

{c}  Within 90 days of the receipt of alt of the items described in subsection (b) ahove,
or from the date the Executive Officer accepts the submission as complete, whichever event
gccnrs frst, the ﬁu’:’*orz‘y Board shall conduet a noticed public hearing, calendared and noticed
by the Executive Officer, to certify or refuse fo certify, in whole or in pary, the portion of the
legislative land use decision applicable to Fort Ord territory. The Authority Board shall adopt a
resolution making findings in support of its decision, such decision shall be rendered within the
time frame described in this section, and such decision shali be final. In the event the Authority
Board fails, within the time frames described in this section, to conduct a public hearing or fzke
action on determining whether the land use decision Is consistent with the Plan and the Auathority

ct, the land use agency may file, upon ten days notice, a request with the Executive Officer o
have the matter placed on the next Board agenda for a noticed public hearing to teke action to
consider the consistency finding and the Board chall take action at such noticed public hearing and
such decision shal] be final,

(dy  Inthe event the Authority Board finds, on the basis of substaniial evidence
supported on the record, that the legislative aot is consistent with the Reuse Plan and this Chapter,
the Awmbority Board shall certify the Tegislative act pursuant to the provisions of the Authority
Act '

(e}  Inthe event the Authority Board refuses to certify the legislative Jand use decision
in whole or in part, the Authdrity Board’s resolintion making findings shall inchude suggested
modifications which, if adopted and transmitted to the Authority Board by the affected land use
agency, will allow the legislative Tand use decision to be certified. If such modifications are
adopted by the affected land use agency as suggested, and the Executive Officer confirms such
modifications have been made, the legislative land use decision shall be deemed ceqtified. Inthe
event the affected land use agency elects to meet the Authority Board™s refusal of cenificationin a
manner other than as suggested by the Anthority Board, the legislative body of the affected land
use agency shall resubmit fis legislative land use decision to the Executive Officer and follow the
procedures contained in this Section.




{3 Mo legislative land uge decision shall be deemed final and complete, nor shall any
tand use entitlement be issued for property ar:ﬂcteq otherwise peraitted by such legislative land
use depizgion unless it has been certified pz.fsua:;t to ﬁbe procedures desoribed in this Section.

{gy  The Authority Board n*a'y only feﬁ.ssa to cer tiify Zﬁﬁiﬁb ordinances, zoning dstrict
wmaps, or other legislative land use decision on the grounds that such dctions do not conform with,
or are inadequate to ¢arry out, the provisions of the general plen, certified as consistent with the
Reuse Plan g;ws;zan’s to the provistons of this & uﬁ‘&f‘&%? apgmﬂab;e to the affssted wroperty.

(3 Nothlr i i Section o in this Lhaf%%* shall apply to or be construed as
adversely affecting any cﬁnszstozzm éazurrcma\:mﬁ previonsly obtained by a land use agency and
certified by the ;%w;héﬁ“y Bea_ru mrszzaai o ﬁ}a Asfthorit ty Act. -

5.01.050.  REVIEW OF DEVELOPMENT m;mmgms,.

{a}  Afteribe porsma ofz géﬁe;az plan zgiaiicab!e to Fort Ord *erritury has become
eﬁesﬁva devel pf‘s':ent _re J*‘SW i ,«s"f%m Sﬂch pcsr:w’:; e‘“tﬁrﬁo'y sra.. nﬂ e}c*ms cI bv the

aempézaﬁfe with m,{}& ar;x. ai- &f éf'* psif;aa?e faws

:s} ﬁéi éeczs ons o cevaicpment entitlements of 2 land use agency affecting property
within the ternitory of £iHe Autharity tiay be reviswed | by the ﬁhzﬁﬂé‘;d Board on'its G Gom initistive,
or may be appealed io the Authority Board, subject 1o the procedures spécified in this Section.
No development entitlement shall bs deemed final and c:‘mp%te until the aﬂpeag and review

'scei’:u"e £5 3pec ﬁa‘.‘ in ﬁus Qe«*m“ and Sections 8.01.040 and 8.01.050 of this Chapter have been
hausted
{c}) The land 1 yse agency approving a development entitlement within the jurisdiction of

the Authority shall provide notice of aﬁpre»;a. or conditional approval 1o the Executive Gfficer.
Notice of approval or conditional approval of a development entitlement shall include:
A cezrgiets copy of the approved cie?a}smam emtitlement, including
o fﬂfa’i“é of applicable text, maps, graphics, and studies.
2y Acg copy of al fail staff reports and materials presented or made available to any

hearing body that reviewed the development enititlernent.
A copy of the completed environmental assesstent related to the
developrnent entitlement. ‘ '
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8.01.040. REVIEW OF DEVELOPMENT ENTITLEMENTS BY INITIATIVE OF
THE AUTHORITY BOARD.

Within 35 days of the receipt of all of the notice materials described in subsection {d) of
Section 8.01.030, the Authority Board, on its own initiative, may consider a resclution setting a
hearing on 2 development entitlement affecting Fort Ord territory. The Authority Bosrd may
continue the matter of setting & hearing once for any reason. In the svent the Authority Board
does not act 1o sex the matter for hearing within the 35 day time period or at the continued
meeting, whichever event is last, the decision of the land use agency approving the development
entitlement shall be deemed final and shall not be subject to review by the Authority Board
pursuant to this Section. Nothing in this section shall be construed as sbrogating any rights that

ny person may have to appeal development entitlements to the Authority Board pursuant to
Section 8.01.030. Inthe svent the Authority Board sets the matter for hearing, such hearing shall
sommence at the first regular meeting of the ﬁuﬁ*amy Board following the date the Authorstv
Board passed ifs resolution setting the matier for hearing or.at & special hearing date prior to such
regular meeting. The Authority Board may continue the matier once. In the event the Authority
Board fails to take action on the development entitlernent within such time period, the
de velcpw:em: entitlement shall be deemed approved.

8.01.650. REVIEW GF DEVELOPMENT ENTITLEMENTS gY APFEALTO
AUTHORITY BOARD.

{a)  Within 10 days of a land use agency ‘approving a éeve&cgmem ﬂn‘aﬁemﬁat, any
person eggrieved by that approval and who pazticipated either otally ot in writing, in that
agency’s hearing on the matier, may file 2 written appeal of such api,ruv& with the Executive
{}ﬁi,er speczfca%;y setiing forth the grounds for the appeal, which shall be Eimited to issues raised
af the hearing before the land use agency. The person filing the appeal shall pay s filing feeinan
amount equal to the fee for appeal of combined developmient permits as established by the
Monterey County Board of Supervisors for the cost of processing the appeal. The Executive
Cificer shall set, schedule, and notice a pubk hearing before the Anthority Board. Tn the event
tfze Authority Board fails to act on the development entitlement within the time periods spasified

n this Section to conduet a public hearing and take action within 60 days on determining whether
the d»avaigpmﬁt:t entitlement is consistent with the Reuse Plan and the Anthority Act, the land use
agency may file, upon ten days notice, 2 request with the Authority Board to have the matter
placed on'the néxt Board sgenda for a noticed public hearing o take action to consider the
development emitlement. '

(b} At the time and place noticed by the Executive Officer, the Authority Board will
conduct a hearing on the development entitlement. The Authority Board may continue the matter
once for any reason.

{c} Said continued hearing nust be rescheduled to 2 date that is not fater than 33 days
from the date of the initial hearing date. In the event the Authority Board determines the
development entitlement is not consistent with the Reuse Plan, the development shall be denied




and the Authority Board’s decision shall be final. In the event the Autherity Board determines the
development entitlement is consistent with the Reuse Plan, the Auth anw Board shall approve ﬂ*e
develommnent em.t?e et

8.01.060. SUPERCESSION.

In the event of a conflict or inconsistency between this Chapfs, o1 the Master Resolution
and the Reuse Plar, the Development and Resource Fian. and other adopted Fﬁk{ﬁ policies and
procedutes in regards to lagislative land use decisions ane;*'ar deveisumem entitlements affecting
lands wzﬁzﬁ 'é%%& ag“mﬁﬁé ’c#f*zfjry, ;iee provisions s‘{ this L wi’ *ﬂf siiaﬁ govers.

8.8 143?6‘, . FGRA AR Q}ES?{}?% Q%ELE AL E'ﬁ'{f‘f iﬁ‘@}iﬁ {Eﬁ

In a&ng astion on alf ev;s;aw# Lné éﬁu"iﬁxﬁﬂS azad for review of all development
epzzﬁnmema, the Atithotity Board Sﬁaﬁ act zs a responsible dgéncy tnded

ER
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5.01.080,  ADMINISTRATIVE APPEALS.

Any ad S cision made by the Executive Officer may be anpea’ ied 1o the
Authority B&a& wzf’am 15 days by completing and ling a notice of appeal at tbe Office of the
Exscutive Offcer, ”

Article 8,62. CONSISTENCY EEEEMéE%}ﬁ cgm;gz%.

8.62.810. EJEGES&&TE?E L&Niﬁ iISE BECISE{E*E CG“ISI:TE&CX .

{a }f*x the review, eva%aa_zcré ard e‘a-magma of ccrszs?eﬂcsrr arding leglsiative

Iand use decisions, the Autho Bo&zd shall ma?prr e any . egidative 14 use decision for
which there is

s subsiantial e»néam u;,yc-ieci by the record, that -

{1)  Provides 2 land use desighation éza,f_;.u?fs more intense land uses than the
1ses t}mraé in the Reuse Plan for the affected tsm:er

{2}  Providesa éﬁwieprﬁ@ : ;51"‘3156 thar the’ dez:s ity of use
permitted in the Reuse Plan ot the r—:ﬁ'ﬁc‘i i terrd ‘ccrg‘

3} Tnotiwy ..-.aam&. Hmfszzr,ama with b applicable programs s;ecsﬁed inthe
Reuse Plan and Section 8.02.020 e%" this Mistér Resolution.

{4) Provides uses which conflict or are incompatible with uses pe émd or
aliowed in the Reuse Plan for the affected property or wh&r‘b sonflict
incompatible with open space, recteational, or kabitat management areas
within the jurisdiction of the Atithority;

{5} Does not requive or x,t‘*erw*se rovide for the financing and/or installation,
construction, and maintenarce {:ef all infrastruchure necessary to provide
adequate public services to the property covered by the legislative land
use decision; and

SR ST R S SR




(6  Does not require or otherwise provide for implementation of the Fort (rd
Habitar Management Pian.

{b}  FORA shall not preclude the transfer of intensity of land uses and/or density of
deveicpmept involving properfies within the affected tertitory as long as the land use decision

mests the overall intensity and density criteria of Sections 8.02. ﬁli}{a}( 1} and {2} above as longas -

the cummlative net density or infenéity of the Fort Ord Territory is not increased.

{c} The Authoriiy Board, in its discretion, may find a ieg.siatwa iaﬂd use sieczsum isin
substantial compliance with the Reuse Plan when the Authority Board finds that the applicant land
use agengy has démonstrated compliance with the provisions specified in this section and Section
8.02.020 of this Master Resolufion.

8.02.8240. SPECIFIC PROGRAMS 3"‘&} Mi’ﬂﬁﬁ’fiﬁﬁ E&E.AﬁﬁRES FQR
INCLUSION 3’3*? LEGISIA’}TIVE LAHB USE DECISIONS

{a)  Prior to anpmvme WV&wmeni »ﬂtﬁ}emen’:s, eash Iamﬁ use agency shall act to
protect naiural resonrees and opet spaces &1 Fort Ord territory by including the open space and
conservation policies and programs of the Reuss Plan, a;gmcabia to the land use agency, into their
zesppcw gemrai area, and specific plans. f

(1)  Eachland use dgendy shall reView each application for 2 development
entitlement for cémpatibifiy with adjacent open space land uses and
require s:maﬁie open spack boffers to be mvssgarafeé mtothe .
dﬁ&fﬁi{}ﬁmﬂﬁt p‘iauﬂ Ofany pmeﬁ.aﬁy mcx,?zzgazibia land uses s a couditdoh
of ;zrs*ecz 3}3‘13{{'}933

{2} Whenbuffers are required s a mrxéitloz’z of approval adjacent to Habitat
V;magemeut areas, the buffer shall be designed ina mamer consistent with
those guidelines set out in the Habitat Management Plan. Roads shall not
be aflowed within thé buffer area adjacent to Habitat Managerment areas
gxcept for restricted access maintenance Or smergency 200ess roads.

(b}  Each land use sgency shall inchude policies and programs in thels respective
applicable general, area, and specific plans that will énsure consistency of future use of the |
property within the godsial zone t%roz.gn the master planping process of the California Department
of Parks and Recreation, if applicable. All fitisre use of such properiy shall comply with the
requirements of the Coastal Zone Managemént Act azzé the Caltfornia Coastal Act and the coastal
consistency determination process.

(¢}  Monterey County shall nclude policies and programs in its applicable general, area,
and specific plans that will ensure that futurs development projects at East Garrison are compatible
with the historic context and associated Tand uses and dévelopment entitlements are approprately




conditioned prior to spproval.

{d) . Eachland use agency shall include pehcxﬁs an r:f pro grams in their respeciive
pﬂcab‘a gen‘,rai, area, and specific pi&m‘ that shall limit recreation in enﬂrcnmpntaﬁ y sensitive
reas, including, but not hzezz*aé to, dunés and aveas vith rare, endangered,. or tnrea‘zeﬁaﬁ plang or
ammﬁ comonunities 10 pas' *ye Tow i ie ézty ;er@az;am dependent on the rese:urf: a_né uorrpat
with its long term protection. Such: paszc'as and programs shail prohibit passive, iow density
recreation if the Board finds that such passive, low d&ﬁ:ﬁ.}’ regreation will compromise the ability
to maintain an o aramia,,ufgiy sensitiyvs resoiiree.

{e} Each fand ﬂse &551'2”? sﬁa‘ ﬁg;uée p%hczes aﬂé pmga:ns int n_e ' Ve
applicable general, area, and specific plans that shall encourage land uses that are oo Hle with
the character of the s vmz,mé;?g districts or neighborhoods and discourage new land use Activities
whic ’1 are pczeﬁne.‘i nms £S5 az*éi s més wzrh_ﬂ and in close proxdmity to residential areas,

i : : r{}mé eﬁcnm“aged

Em:

BRI

furm !"6’«@"?"’55 Bswass a,,é progrs "5 of *?;H

& 7 Co mg of Mﬁn vzay sm ama«.«; :ﬁr—* erer Wontersy Peninsula Area Plan
and designaté’ ' ' ”"n‘? f‘r‘m’e*v Reseﬂfa,tm“

Road Planmin ; ‘ opment
m;xeé uses consistdns ‘sm,h the ‘%ﬁuse Féar; 2In eré;e‘r o rnent ett of the p%z:;, the

ounty shall adopt at least one specific plan for the Bast G Gazx g} : d &ich specific plan shall
be approved ! we;.e:e azzg sw&;e?nac::’: entitlement shall be approved for such drea.

{h}’ " E"r*f* d a8 agemy s?aa;ﬁ ma&de ,}GaiﬁiﬁS anﬁ pr svr '13;5 "é their respective
applicable Zeneral, 'area, ,mfi specific plans that shall s g‘m‘t 2l zetions riecessary 1o ensure thet
sewage treatment faciitiss bperate in Qwiﬁ?i.aﬁﬂa w wﬁstﬁ riwhar ' aq iy emems adopted by
the California Reglonal Water-Quality Control Board.

‘-;,v-

{i} Each land use agency shall adopf the following policies and programs
{1} hA solid wasté reduction and recy‘,,émg program applicable to Fort Ord
S territory consistent -»mh the gf"vzs%sms of the e Californid Integrated Waste
Management Act of ;?*39, Public Reso curces Csﬂf-' Section é"iﬁﬂu et seq.
(7)  Aprogram that will snsure that each land use ‘agency carries out all action

necessary 1o ensure that the instaliation of water supply wells comply with
State of California Water Well Standards and well standards established

by the Monterey County Health Department; and

A program that wn% ensure that edch land use ageney carries out all actions
nesassary to.ensurs that dstribu nm and storage of potable and non-

ey
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potable water comply with State Health Depariment regulations.

o Each land use agency shall include policies and programs in their respective
applicable general, area, and specific plans to address water supply and water conservation. Such
policies and programas shall include the foi.uwina'

{1}  Identification of, with the assistance of the Monterey County Water
Resources Agency and the Morderey Peninsitla Water Management
District, potential reservoir and watér impoundment sites and zoning of
such sites for watershed use, theréby prechzdmg z urban development;

{2y  Commence working with appropriate agencies 1o determing the feasz%ﬂétg
of developing additional water supply sources, such as water importation
and desalination, and actively paz‘écipa{e in implementing the most visble
aption or options;

{3} Adoption and erdorcement of a water conservation ordinance which
includes requirements for plumbing retrofits and is & least as stringent as
Regﬁiation 13 ofthe M@zztere}# Peninsula Water Management District, to
reduce both water demand and effluent generation

(4} Active participation in the aupncz‘z of the development of “reclaimed” or

“recycled” water supply sources by the water purveyor and the Monterey

Regional Water Pollution Control »‘&gerzcy 1o ensure adeguate water

supplies for the territory within the jurisdiction of the Authority.

{5} Promotion of the use of tn-site water collection, incorporating measures

such zs cisterns or other appropriate improvements to collect surface wat

for in-tract irrigation and other non-potable use.

{5y  Adoption of policies and programs consistent with the Autherity’s
Development and Resource Mamagement Plan to establish programs and
monitor development at territory within: the gufisdzcncr of the Authority to
assure that it does not exceed resource constrainis posed by water supply.

{7y  Adoption of appropriate land use regulations that will ensure that

development entitlements will not be approved until there is verification of

an assured long-term water supply for such development entlilements.

{8}  Participation in the development and implementation of measures that will

prevent seawater introsion into the Salinas Valley and Seaside

groundwater basins.

{9y  Implementation of feasible water conservation methods where and when
determined appropriate by the land use agency, consistent with the Reuse
Plan, including: dual plumbing using non-potable water for appropriate
fmctions; cistern systems for roofttop run-off; mandatory use of reclaimed
water for any new golf courses; limitation on the use of potable water for
golf courses; and publication of annual water reports disclosing water
consumption by types of uss.

By

(k¥ Eachland use agency shall include policies and programs in their respective
appitcab,c general, area, and specific plans that will require new development to demonstrate that

11




all measures will ba taken 10 ensurs that storm water runoff is mindmized and infiltration maximized

in groundwater recharge areas. Such policies and programs shall include:

i ?reg}araﬂon adoption, and enforcement of a storm water detention plan
that identifies poten ntial storm waief detemtion émg;z and implementation
mﬂass.zre te be considered in all pew dex ,ra*«anmept, i order to increase

cundwater recharge and i?i”fﬁﬁf rezussvpﬁtﬂn 1 for fisrther seawater
wfmsmrz and provide for an augmeﬁtat,eﬂ of ;umre water supplies.
Pr 6?’&1’3%‘.2&13, aéO?ﬁQ?l ﬂr‘ e&fefwmeﬁt Q?I 2 "a@ﬁ ster Drainage Planto
o aasmq i?& EA.I‘.}" , hs r&r*crmenr‘
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pétmaa; fo
mopitorng andz Meﬁas:ce of a%E sform ”

Each E..ﬁﬁ use- acafzﬂy sh Ei ad{};’#i ﬁﬁﬁc;es aré pmgrams ihat ensure :hw‘ a,i
proposed land uses on the Fort Urd 18 :
clean-up levels g Q@“ﬁaﬁuﬁ by state and { éera;

i

27
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o]

G;‘{f.il&ﬁ.»& &;,cep’fab tothe
of excavation

o any soil move wﬁt on ﬂ%sa ys&zﬁ , & Contany z,atesi with
unexploded ordnance and explosives b “?3.‘331'. any mgama excavation,
development; or ground :Ezs‘umance of aual iewcd te goeur
w’hn“i compliance w’t;; ﬁ?& eréma? 52 antive change

z: & ?ekcxss *a:z{i pr%; aus m th :: :especﬁve

il rith the

! .zcu- A.‘erta‘sf c? ’%{anneref Qm.m*j,(. Suﬁu gaﬁz&e .mi presrm shall

{1}  Establishment and provision of a gemﬁ&aad funding mechanism to pay for
the “fzir share” of the impact on the mgmn& transportation system caused
or ccﬁmbw‘ed by development oz territory wgi‘ﬁﬁ he furisdiction of the
Authority, and
{23 Su ;zpf:ﬁ and pariicipate i Iv@@l%ﬁi and state planning efforts and fmding
A i}f's;,'rams to provide an efficient regional transporiation effort 1o access
Fort Ord werritory. : L

{o}  Eachland use agency shall include policies and progr n their respactive
applicable general, area, and specific plans that ensure that the éesxmz and construction of all major
a.rtaa:iazs within the t?rte*y under the jurisdiction of the Authority will have direct connections to

the regional network consistent with the Reuse Plan. Such plans and policies t‘mﬁ mnclude:

Yk
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{1 reparation and adopiion of policies and programs consistent with the
Authority’s Development and Resource Management Plan fo establish
programs and monitor development to assure thet it does not exceed
resource constraints posed by transportation facifities;

{2}  Design and construction of an efficient system of arterials in order to

connect 10 the regionzl transporiation systern; and

Designate local truck routes to hav direct access to regional and national

truck routes and to provide adequate movement of goods into and out of

the tervitory under the jurisdiction of the Authority.

Foany
0o
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{p}  Each lznd use agency shall include policiés and programs in their respective
applicable general, area, and specific plans to provide regional bus service and facilities to serve
key activity centers and key corridors within the territory under the }unsdﬁzm of the Au Ith{mty in
2 manner consistert with the Reuse Plan. -

{4}  Eachland use agency | shall adopt policies and programs that ensure development
and {:oepef*im? in 2 regional Jaw enforcement program that prowéies joint efficiencies in
operations, identifies additional law enforcement nesds, and ideniifies and seeks to seoure the
appropriate funding mechanisms to provide the required services.

{r Each land vse '*ency shall inchzde policies and prograsos in their respe”tzva
applicable general, area, and specific plans that ensure development of a regional fire protection
program that promotes joint efficiencies in operations, idéntifies additional fire protection needs,
and zda:ﬁf‘"zaa and seeks to secure the appropriate finding mechanisms to provide the required
services.

{5}  Eschland use age rmy shall include ;33&161,,3 and programs in their respective
applicable general, aves, and specific plans that will énsure that native plants fom on-site stock will
be used in 2!l landscaping except for tf areas, where practzcaz and appropriate. ¥n aréas of native
plant restoration, all cultivars, including, but not limited to, manzanitd and ceanothus, shall be
obtained from stock originating on Fort Ord temitory.

8.02.030. DEVELOPMENT ENTITLEMENT CONSISTENCY

{(a)  Inthe review, evaluation, and determination of consistency regarding any
development entitlement presented to the Authority Board pursuant to Section 8.01.030 of this
Resohstion, the Authority Board shall withhold 2 finding of consistency for any development
entitiement that:

{1 Frovidvs an intensity of land uses which is more intense than that provided
for in the applicable iegslame land use decisions which the Authority Board
has found consistent with the Reuse Plan;




L {2 Is more dense than the density of development permitied in the spplicable
' ‘ iegz slative land use decisions whzch the Authority Bﬂa"i 5 found
consistent with the Reuse Plan, -

Is ot conditioned upon pr {N}ﬁiﬂﬁ, gezfsﬁmrg, fiunding, or making an
asr‘;vn“n? gwrazzfzeiﬁa' the provision, pert @rmazw, or funding 0? all
programs applicable to the development entitlement a3 specified in the

o
tad
Ehy

Retise Plan and 1 Section g 02 4.;2{} of ﬁns Mas*er Resolution and consistent

with Jocal determinations made ﬁaﬁﬁm to Séﬁhuﬁ £.02.040 of this
Rescliition,
{4y  Provides uses which sopf‘ﬁct or are mﬂt}zrpziﬁuze with uses permitted or
- allgwed in the Reuse Plan for the affected property or which conflict or are
'mcafmau::? wih-Open space, fearaa / al, or i:abz-ai zmﬁasemeﬁﬁ areas
within the jurisdiction of the Authort : :
{5}  Does not require or otherwise ;:%mvz&e for fHé ;Iaﬁwg ané installation,
construction, and maintenance of all {nffastriuchure hecessary to provid

adeguate public services o the pr ;rp,e;jgggwerad 53-3,: the applicabie isg;siaﬁve

: fafid use éﬂeis;im, -
(6} Doesnpotfeguire or é:\, Toise zro%’:{ie f@r mpwr wtation of the Fort Ord
Habitat Management Plan. £ e
AT s not consistent with the Highway 1 Scenic Co “*; dor ées’g; standards as
o mzciz ;tandardﬁ may be develo eé and approve ) j the Authority Board.

S

“
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"Ne develo pwzez:t ,,mzt_e:‘zﬁrz’s si*aﬁ be s.p sroved or ¢onditionally aggmve:z within the
jurisdiction of any land nse agenoy until the land nss agency has taken appropsiate action, in the
discretion ef the land use agency, to adopt the programs specified in the Reuse Plan, the Habitar
Managsinent Plan, the Development ar ii'}.{ﬁ’fﬁui": Management Plan, ﬁze Reuse Plan
Environimental Impact Report Mit g,amr& and ’*ﬁaruzunra Plan :.nsi this Master Resolution
applicable to such development entitiemient.

Article 8.03. ENVIRDNMENTAL QUALITY.

£.03.010. -EN?}:&{}NMERTAL QUALITY AND PURPOSE.

The zzufpsse;» of this article is to provide g ﬁuléeuﬁﬁ‘* for the study of proposed activities and

the eﬁe«t that such activitics would have on the environment in accordance with the requirements
of the California Environmental Quality Aot (“CEQA™).

£.63.620. DEFINITIONS.

Except as otherwise defined in this section, words and phrases used in this article shall bave

14




the same meaning given them by Chapter 2.5 of the Californiz Environmental Quaiﬁy Act aqd by
Article 20 of the State CEQA Guidelines.

8.03.030. STATE CEQA GUIDELINES ADOPTED.

The Authority hereby adopts the State CEQA Guidelines ("(uidelines™) a3 set forth in Title
14, Section 15000 ¢t seq. of the California Administrative Code and as may be amended from time
to time, This adoption shall not be construed so as to Hmit the Anthority’s ability or suthority to
adept additional iniplememting procedures in accordance with Section 15022 of such Guidelines, or
to adopt other I-egts;a ive gnactments the Board may deem necessary or convenient for the
protection of the environment,

8.03.048, EXECUW’E OFFICER’S RESPONSIBILITY.

{2y  The Executive Officer shall, consistent with FORA obligations:

(1)  Generate and keep 2 Bist of exempt projects and report such list to the
- Board.

{2y  Conduct Hddal studies,

{3y  Prepare negative declarations.

{4)  Prepare draft and final environmental fmpact reports.

{5}  Consult with and obtain comments from other public agencies and
members of the public'with régard to the environmenta effect of projects,
including “scoping” mestings when deemed necessary or advisable.

(8)  Assure adequate opportunity and time for public review and commentona

: draft envirotmuental impact report or negative declaration,

{7y  Evaluate the adequacy of an environmiental impact teport or gegative

declaration and make appropriate recommiendations 1o the Board.

{8)  Submit the final appropriate environmental document to the Board who
will approve or disapprove a project. The Board has the authority to
certiy the adequacy of the environmental document.

(%) File documents required or aunthorized by CEQA and the State Guidelines.

(18} Collect fees and charges necessary for the implementation of this
article in amounts as may bé specified by the Board by resolution and
a3 may be amended from time to time. :

{11) Formulaté rulés and regulations as the Executive Officer may determine

ecessaly or desirable to further the purposes of this article,

8.03.050. COMPLETION DEADLINES. 2

(8)  Time Hmits for completion of the various phases of the environmental review
process shall be consistent with CEQA and Guidelines and those time limits are incorporated in
this article by reference, Reasonable extensions to these time limits shall be allowed upon consent

by any applicant.
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'8.03876.  APPEAL OF ENVIRONMENTAL DECISION.

o
=)

b} Time lmits set forth in ths section shall not apply 10 legislative actions,

o
S®

Any time Hemits set forth in this section shall be suspended during an administrative
appeal,

803,860,  PUBLIC NOTICE OF ENVIRONMENTAL DECISION.

{ay  Notice of'the decision of whether to prepare an énvironmental impact report,
negative declaration, or declare a project exempt shall be available for public review at the Office
of the Executive Officer. Notices of decisions shall be provided in a manner congistent with CEGA
and the Guidelines.

(b}  Notice that the Awthority proposes jo adopt 2 negative declazation shall be :
provided to the public at Jeast ten {16) days prior to the date of the meeting at which considgration

of adoption of the negative declaration shall be given.

{3  HNotce of decisions to prepars an environmental impact report, negative
declaration, or project exemption shall be given to all organizstions and individuals who have
previgusly requested such notice, Notice shall also be given by publication onetimein a

newspaper of general circulatioh in Monterey County.

(2} = ‘Within fifiéén {15) days after the Executive Officer provides notige of a decision,
any interesied person may appeal the decision 1o the Board by completing acd filing 2 notive of

sppeal 2t the Office of the Exedutive Officer,

in the amouwnt a5 specified in Section 8.01.050 () of

P

3] Thé appellant shall pay & fee
this Resohstion. '

{¢}  The Board shall hear all appeals of decisions on any enviroomental issue. The
hearing shall be limited to considerations of the environmental or procedural issues raised by the
appefiant in the written notice of'appeal. The deciston of the Executive Officer shall be presumed
correct and the burden of proof shall be on the appellant to establish othérwise. The Board may
uphold 67 reverse the snvironmental decision, or remand the decision back to the Executive Officer
if substantial evidence of procedural or significant new environmental issues are presented,

{(d}  The decision of the Board will be final.




8.03,080. CONFLICT DETERMINATIONS.
This arficle establishes procedural guidelines for the evaluation of the environmental factors
concerning activities within the jutisdiction of the Authority and in accordance with State

Guidelines. Where conflicts exist between this article and State Guidelines, the State Guidelines
shall prevail except where this asticle is more restrictive,

Section 3. This reselution shall become effective upon adoption.

PASSED AND ADOPTED this ___day of , 1998, .upon motion of Member

, seconded by Member __» and carried by the following vote:
AYES:
NOES: |
ABSENT:




EXHIBIT B




DEED RESTRICTION AND COVENANTS

This Deed Besiriction and Covenants is made this day of 199,
by the Fort Ord Reuse Authority (“Owner™), 2 governmental public entity organized under the
laws of the State of California, with reference to the following facts and circumstances:

A. Owner is the owner of the redl property described in Exhibit “A” to this Deed
Restriction and Covenants {“the property”), by virtue of a conveyance of the property from the
Unitad States Government and/or the United States Department of the Army to Owner in
accordance with state and federal law, the Fort Ord Base Reuse Plan (“the Reuseé Plan™), and the
policies and programs of the Fort Ord Reuss Authotity.

B. Future development of the froperty is gcve‘rﬁeé”ﬁééef the provisions of the Reuse
Plan and other applicable general plan and land use ordinandes and regulations of the local
governmental entity on which the property is located consistent with the Reuse Plan,

C. The Reuse Plan provides that the property can only be used and developed ma manner
consistent with the Reuse Plan. "

1. The Reuse Plan recognizes that development of all property conveyed fom FORA is
constrained by limited water, sewer, transportation, and other infrastruciure services and by other
residual effects of & former military ressrvation, including unexploded ordnance..

E. It is the desire and intention of Owner, concurrently with {ts acceptance of the
conveyance of the property, to recognize and acknowledge the existence of these development
censtraints on the property and to give due notice of the same to the public and any future
purchaser of the property.

F. It is the intention of the Owner tha? this Deed Restriction and Covenants is Irrevocable
and shall constitute enforceable restrictions on the property.

ety e o ——" T St At i S e i) st 4
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NOW, THEREFORE, Owner hereby Irrevocably covenants that the property subjectto
this Deed Restriction and Covenants is held andshall be held, conveyed, hypathecated,
encumbered, leased, rented, used, occupled, and improved subject to the following restrictions
and covenants on the use and enjoyment of the property , to be attached {0 and become a part of

he deed to the property. The Owner, for itself and for its heirs, assigas, and successors in
interest, covenants and agrees that:

ot

1. Development of the property is not guaranteed or warranted in any manner. Any
development of the property will be and is subject to the provisiouns of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, including the Authority’s Master Resolution, and
other applicable general plan and land use ordinances and regulations of the local governmentel
entity on which the property 15 located and compliance with CEQA.
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2. Development of the property will only be allowed to the extent such development is
consistent with applicable loval general plans which have been deterrained by the Authority to be
consistent with the Beuse Plan, mcim},ng restraints relating fo water supplies, wastewater and
solid waste disposal, road ggpgc;ty, and the availabifity of infrastracture 1o supply these resources
and ssrvices, and dogs not exceed the constraint Hmitations éesmbeé inthe Reﬂa& Plan and the
Final Program Envifonttental Imipact Repott ba the Reuse Pi

3.

4. This Deed Restriction and Covenants shall remain in fuli i"g*ce aaé aﬁ’m‘t immed diately
and shall be deemed to bave such fill force and effect upon the first conveyance of t the property
from FORA, and i is hereby d"ﬁ ed 2 and agreed tobs a covenant mrmmg wt?:: %he fand binding all
of the Owrner's &SSzg:ES or sticcessors in intersst.

5. ¥ any provision of this Deed Ee*tr‘stmn and Covenants is held 1o be invalid or f T any
reason becomes unénforesable, no other provision shall be thereby affected or impaired.

.. Owner agress to record this Dieed Restriotion and Covenants as soon 25 possible after
the date of exec‘;itasn
N WITNESS “"?f’%ERJG;, the foregoing instrument was subscribed on the day and year
st above written.

i
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EXHIBIT C




NOTICE OF APPLICATION OF PLAN AND "ﬁs’l VELOPMENT LIMITATIONS

This Notice of Plan Application and Development Limitations is made this ____ day of
199 | by the Fort Ord Reuse Authority {“Authority”), 2 governmental public

tity organized under the laws of the State of Californla, with reference to the following facts
and circumstances:

A, Authority, consistend with iis cha.me and obligetions under the Fort Ord Reuse
Authority Act, Title 7.85, Section 87650, et seq., of the California Sovernment Code, has
pi vp.ared and adopted a Fort Ord Reuse ?}arz the “Reuse Plan™) g5 the controlling Ps&x'ﬁhﬁu
dez;ﬁme.nt reguiating and Hiniting development of property within the territory of the former Fort
Ord Military Reservation.
B. Funure development of ¢ p"apeztyi governed under the pr prov visions of the Reuse
Plan, the poixmaa and programs of the Authority, including the Authority’s M ster Resolution,
nd other aanzxraaa general plan and land use ordinances and regulations of the local
govemmental entity on which the property is iecmsé,

C. The Reuge Plan providss that the property can only be used and developed in a mamner
consistent with the Reuse Plan,
[

The £ suse Plan recognizes that development of 2l property conveved from FORALs
nstrained by Bmited water, sewer, transpor rtation, and other infrastiueture sarvices.

E. Bisthe dasr? and Intention of Authority to give due notice of the existence of these
developmment consiraints on the pl'&.;—“’:’:%! w;‘ﬁa the territory of the former Fort Ord Military
Reservation to the public and any futire purchassr of the property.

NOW, THEREFORE, Authority hereby gives notice to the pu %333: d any and all frure
owmers of ?I{}f"ér"if focated on fendtory within the boundaries of the former Fort Ord Military
Resgvation the : e e e e e e o e e s i e

i. Dev emymem of the property is not guaranteed or warranted in any manner. Aﬂj{
evelopment of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, induding the Authority’s Master Resolution, and
other appliczble general plan and land use ordinances and regulations of the local governmental
entity om which the property is located and compliance with CEQA.

"3

2. Development of the groperty will arﬁy be allowed to the extent such development is
consistent with applicable local general plans which bave been determined by the Authority tobe
consistent with the Reuse Plan, ricihdmg restrainis relating to water supplies, wastewsater and
solid waste disposal, road capacty, and the availability of infrastructure to supply these resources
and services, and doss not exceed the constraint Hmitations described in the Reuse Plan and the
Final Program Environmental Impact Report ont the Reuse Plan, B
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IN WITNESS WHEREOF, the foregoing instrument was subscribed on the day and year
st 3DOVE written. A ‘

Authority

ACENOWLEDGMENT ¢
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Urban Village and Employment Center with approximately 85 actes dedicated to
Office/R&D and Business Park/Light Industtial land uses. These manufactuting and
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air

~ pollution, which may adversely affect the recreational opportunities and expetiences at the
Youth Camp District. The MOUIF-POST facility would also potentially conflict with the
Youth Camp District due to noise and public safety risks.

The following policies and programs developed for the Drgt-For-Ord Reuse Plan for Montetey
County relate to both the protection of open space and compatibility of open space ateas with
adjacent ateas:

Land Use Element

Recreation/Open Space Land Use Pohcy A-1: The County of Montetey shall protect

encourage-the-conseryationand-preservation-of irreplaceable natural resoutces and open

space at former Fort Otd.

Program A-1.1: The County of Montetey shall identify natural resources and open space,
and incorporate them into Greater Montetey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Ecosystem
Fasement deed restriction that will run with the land in perpetuity for all identified open
space lands.

Recreation/Open Space Land Use Policy B-2: The County of Montetéy shall ige opén
space as a buffer between various types of land use.

Progtam B-2.1: The County of Montetey shall review each development project at former
Fort Ord with regard to the need for open space buffers between land uses.

Recreation /Open Space Land Use: Program E-1.6: The Youth Camp Disttict in the
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp.
The County of Montetey shall assute that this planned use is compatible with adjacent Jand
uses which may include a public safety agency training facility with shooting ranges in the
Fast Garrison area located to the East.

Institutional Land Use Policy A-1: The County of Montetey shall teview and coordinate
with the universities, colleges and other school districts or entities the planning of both
public lands designated for university-related uses and adjacent lands.

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major roadways near residential or
university ateas, location of the Yotk School augmentation atea adjacent to the habitat
management area, and siting of the Monterey Peninsula College’s MOUT' law enforcement
training program in the BLM Management/Recteation Planning Area.

Further policies regarding the general protection of open space ateas can be found in Section 4.3 -
Recreation and Open Space Element of the Drafi-Fort-Ord Rense Plan. Additional policies and

Environmental Setting, Impacts and Mitigation Fort Ord Reuse Plan EIR
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programs to protect natural habitat resoutces and implement the HMP are lsted in Section 4.4.3 -
Biological Resoutces section of the Conservation Element,

While these policies and programs require the identification of open space and natural habitat atcas
and review of compatibility with adjacent uses, they provide no mechanism fot assuting that
incompatible land uses will not be introduced. Therefore, significant adverse impacts on adjacent
open space areas may occur. Implementation of the following mitigation measute would reduce
potential impacts to the extent that they would be considered less than significant.

Mitigation: Amend Program B-2.1 within the Fort Ord Reuse Plan to state: The County of
Monterey shall review each future development project for compatibility with adjacent open
space land uses and require that suitable open space buffers ate incotporated Into the
development plan of incompatible land uses as a condition of project approval. When

buffers ate tequired as a condition of approval adjacent to habitat management areas, the
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer avea except {or
testricted access maintenance or emergency access roads.

2. Impact: Development in the Coastal Zone

Implementation of the proposed project would result in development of the coastal zone. In the
Fort Ord Dunes State Park Planning Arca, the Drafetor-Ord Rense Plan proposes a 59-acre multi-use
area, a 23-acre future desalination plant, and 803 949 actes reserved for park and open space. This
coastal area, which contains significant environmental and natural resources, would be managed by
the California Department of Parks and Recteation (CDPR) for habitat restoration and limited

visitor=serving-activities, Development-of the-proposed-multi~use-atea-which-would-potentially-
include a 40-room lodge (including Stilwell Hall) and othet associated facilities, has the potential to
destroy or disturb a pottion of these resoutces. The following policy and programs relate to
protection and appropriate use of the coastal atea:

Land Use Element

Recreation/Open Space Land Use Policy E-1: The County of Montetey shall limit
tecreation in environmentally sensitive areas, such as dunes and areas with rare, endangeted,
ot threatened plant ot anitnal communities to passive, low-intensity recreation, dependent on
the resource and compatible with its long term protection.

Program E-1.1: The County of Montetey shall assist the CDPR to develop and implement a

Mastet Plan for ensuring the management of the former Fott Ord coastal dunes and beaches
for the benefit of the public by restoring habitat, recteating the natural landscape, providing

public access, and developing appropriate day use and overnight lodging facilities (limited to

a capacity of 40 rooms).

Program E-1.2: The County of Montetey shall assist CDPR to carty out a dune restoration
progtam for the Fort Ord Dunes State Park.

Additional policies and programs to protect natural habitat in the coastal zone and to implement the
HMP ate desctibed in Section 4.10 and are listed in the Biological Resoutces section of the
Conservation Element. Any developtment in the coastal zone would need to be consistent with the

Fort Ord Reuse Plan EIR Environmental Setting, Impacts and Mitigation
Certified: June 13, 1997 4-15




Attachment F.6 to ltem 8a
FORA Board Meeting, 3/14/14

Law Offices of
Thomas N. Lippe, arc
201 Mission Street Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, CA 94105 Email: lippelaw@sonic.net

January 8, 2014

Board of Directors

Fort Ord Reuse Authority
920 2nd Avenue

Marina, CA 93933

Re: January 10, 2104 Meeting, Agenda Item # 8b: Certification of the 2010
Monterey County General Plan

Dear Chairperson Edelen and Members of the Board:

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord
Reuse Authority’s (“FORA”) pending certification of the 2010 Monterey County General Plan
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and
8.02.010.

[ am writing to clarify, amplify, and add to several comments that the Sierra Club and others
have previously submitted regarding inconsistencies between the 2010 County General Plan and the
Base Reuse Plan. The Sierra Club objects to FORA certifying the 2010 County General Plan
because the 2010 County General Plan is not “consistent” with the Base Reuse Plan for a number
of reasons. This letter will explain both specific inconsistencies and the legal standard that governs
FORA'’s determination of “consistency.”

1. The 2010 County General Plan Is Inconsistent with the 1997 Base Reuse Plan Because
it Weakens or Omits Applicable Base Reuse Plan Policies and Programs.

a. The County General Plan/Fort Ord Master Plan Weakens or Omits Three of
the Reuse Plan’s Recreation/Open Space Land Use Policies or Programs: Policy
A-1, Program A-1 and Program B-2.1.

The Land Use Element of the Base Reuse Plan establishes Recreation/Open Space Land Use
objectives, policies and programs that pertain to base land east of Highway 1 within Monterey
County’s jurisdiction. (Reuse Plan, pp. 213, 262-264, 270-272.) The Reuse Plan Recreation/Open
Space Land Use objectives, policies and programs include four “objectives,” seven “policies,” and
nineteen “programs.” (Reuse Plan, pp. 270-272.)

The 2010 County General Plan contains a section entitled “Fort Ord Master Plan, Greater
Monterey Peninsula Area Plan.” (County General Plan/Fort Ord Master Plan, p. FO-1.) The Land
Use Element of the County General Plan/Fort Ord Master Plan restates, with three notable
exceptions, virtually all of the Reuse Plan’s Recreation/Open Space Land Use objectives, policies
and programs. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-24.) The three
exceptions are Policy A-1, Program A-1 and Program B-2.1.




Fort Ord Reuse Authority

Agenda Item # 8b: Certification of the Monterey County General Plan
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Reuse Plan Recreation/Open Space Land Use Policy A-1 provides: “The County of
Monterey shall protect irreplaceable natural resources and open space at former Fort Ord.” (Reuse
Plan, p. 270 (emphasis added).)! Corresponding Policy A-1 in the Land Use Element of the County
General Plan/Fort Ord Master Plan reads: “The County of Monterey shall encourage the
conservation and preservation of irreplaceable natural resources and open space at former Fort Ord.)
(County General Plan/Fort Ord Master Plan, p. FO-21.) As a result, the County General Plan/Fort
Ord Master Plan replaces the words “shall protect” with the words “shall encourage the
conservation and preservation of.”

Reuse Plan Recreation/Open Space Land Use Program A-1.2 provides: “The County of
Monterey shall cause to be recorded a Natural Ecosystem Easement deed restriction that will run
with the land in perpetuity for all identified open space lands.” (Reuse Plan, p. 270.) The Land Use
Element of the County General Plan/Fort Ord Master Plan omits this program entirely.

Reuse Plan Recreation/Open Space Land Use Program B-2.1 provides:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval. When buffers are required as a condition of approval
adjacent to habitat management areas, the buffer shall be at least 150 feet. Roads
shall not be allowed within the buffer area except for restricted access maintenance
or emergency access roads.

(Reuse Plan, p. 270 (emphasis added).)*

Corresponding Program B-2.1 in the Land Use Element of the County General Plan/Fort Ord
Master Plan includes the first sentence of Reuse Plan Program B-2.1, but omits the second and third
sentence, providing:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval.

(County General Plan/Fort Ord Master Plan, p. FO-21.)

'Policy A-1, in turn, implements Objective A, which provides: “Encourage land uses that
respect, preserve and enhance natural resources and open space at the former Fort Ord.” (Reuse
Plan, p. 270.)

*This program implements Policy B-2 (“The County of Monterey shall use open space as
a buffer between various types of land use) and Objective B (“Use open space as a land use link
and buffer.”) (Reuse Plan, p. 270.)
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Several members of the public previously commented to FORA that the County General
Plan/Fort Ord Master Plan fails to include numerous specific Reuse Plan policies and programs,
including Policy A-1, Program A-1.2 and Program B-2.1.% Inresponse, Alan Waltner (FORA’s legal
consultant) argues that the County General Plan/Fort Ord Master Plan County General Plan
“incorporate by reference” all Reuse Plan policies and programs, whether they are specifically
identified in the County General Plan/Fort Ord Master Plan or not.*

With due respect to Mr, Waltner, he is incorrect on this point. [ start my analysis by quoting
the text of the County General Plan/Fort Ord Master Plan that is relevant to the issue of
“incorporation by reference” of the Reuse Plan, as follows:

DESCRIPTION

The purpose of this plan is to designate land uses and incorporate objectives,
programs, and policies to be consistent with the Fort Ord Reuse Plan (Reuse Plan)
adopted by the Fort Ord Reuse Authority (FORA) in 1997. This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan as they
pertain to the subject area. In addition, this plan contains additional Design
Objectives and land use description clarification to further the Design Principles
contained in the adopted Reuse Plan.

The Fort Ord Master Plan consists of this document, the Greater Monterey Peninsula
Area Plan, and the Monterey County General Plan. Where there is a conflict or
difference between a goal or policy of the Fort Ord Master Plan (FOMP) and the
General Plan or Greater Monterey Peninsula Area Plan, the more restrictive policy
will apply, except that land use designations will be governed by the FOMP in the
Fort Ord area.

THE PLAN

This plan incorporates the following Fort Ord Reuse Plan Elements, either directly
or by reference to the adopted Reuse Plan, specific to those portions of Fort Ord
under County jurisdiction and located east of Highway 1:

* Land Use Element

+ Circulation Element

* Recreation and Open Space Element

+ Conservation Element

* Noise Element

+ Safety Element

(Page FO-1 (emphasis added).)

3See e..g., Jane Haines’ letters to FORA dated October 10, 2013, November 7, 2013, and
November 8, 2013, and Sierra Club’s letter to FORA dated October 10, 2013.

* Memorandum from Alan Waltner to FORA dated December 26, 2013.
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LAND USE ELEMENT

The Fort Ord Land Use Element is part of the Greater Monterey Peninsula Area Plan
and the Monterey County General Plan and consists of those portions of the County
of Monterey Land Use Plan - Fort Ord Master Plan (Figure LU-6a) that pertain to the
areas of Fort Ord currently under the jurisdiction of the County and located east of
Highway 1, and includes the following text. The Land Use Element contains land use
designations specific to Fort Ord. These land use designations are consistent with the
land use designations (as base designations) included in the adopted FORA Reuse
Plan. For each of the Planning Districts, overlay designations are included that
provide additional description and clarification of the intended land uses and
additional design objectives for that specific Planning District. The Fort Ord land
use designations also include the applicable land use Goals, Objectives, Policies,
and Programs directly from the Reuse Plan. These will constitute all the policies and
programs to be applied to the Fort Ord Land Use Element. Background information,
land use framework and context discussions, as they relate to the subject area, are
hereby incorporated by reference into the Fort Ord Land Use Element from the
FORA adopted Reuse Plan. In addition, the Land Use Map contained in this plan is
the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse
Plan.

(Page FO-31 (emphasis added).)

As pertinent to Policy A-1, Program A-1.2 and Program B-2.1 of the Reuse Plan
Recreation/Open Space Land Use Element, the County General Plan/Fort Ord Master Plan contains
several directives. First, the introductory “Description” states the purpose of the plan is: “to
designate land uses and incorporate objectives, programs, and policies to be consistent with the Fort
Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997” and that
the “plan incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.,” If that were the end of it, Mr. Waltner’s argument would have
some force. But there is much more to it.

The “Plan” portion of the introduction indicates that the plan “incorporates” listed elements
of Reuse Plan “either directly or by reference.” Then, in order to determine which portions of the
listed elements are incorporated, and whether the incorporation is done “directly” or “by reference,”
the reader must turn from the general language in the introductory sections to the more specific
language in the individual elements.

As quoted above, the introductory language of the Land Use Element of the County General
Plan/Fort Ord Master Plan states:

The Fort Ord land use designations also include the applicable land use Goals,
Objectives, Policies, and Programs directly from the Reuse Plan. These will
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constitute all the policies and programs to be applied to the Fort Ord Land Use
Element. Background information, land use framework and context discussions, as
they relate to the subject area, are hereby incorporated by reference into the Fort Ord
Land Use Element from the FORA adopted Reuse Plan.

(FO-31.)

This language tells the reader exactly which portions of the Reuse Plan Land Use Element
are incorporated “directly” and which are incorporated “by reference.” The “Goals, Objectives,
Policies, and Programs” are incorporated “directly” and the “Background information, land use
framework and context discussions” are incorporated ‘“by reference.”

True to its word, and as noted above, the Land Use Element of the County General Plan/Fort
Ord Master Plan proceeds to “directly” incorporate - word for word - virtually all of the Reuse Plan
Recreation/Open Space Land Use objectives, policies and programs except Policy A-1, Program
A-1.2 and portion of Program B-2.1. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-
24.)

We now return to Mr. Waltner’s argument. If the general language in the introductory
“Description” of the County General Plan/Fort Ord Master Plan stating that “This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan” were sufficient to
incorporate the entire Reuse Plan “by reference” then virtually all of the remaining language of the
Fort Ord Master Plan and its Land Use Element discussed above would be superfluous and
meaningless.

Indeed, if Mr. Waltner were correct, there would be no need for the County General
Plan/Fort Ord Master Plan, in its introductory “Plan” description on page FO-1 to distinguish
between “direct” incorporation and incorporation “by reference.” There would be no need for the
more specific directives in the Land Use Element of the County General Plan/Fort Ord Master Plan
to tell the reader exactly which portions of the Land Use Element of the Reuse Plan are “directly”
incorporated and which are incorporated “by reference.” And finally, there would be no reason for
the Land Use Element of the County General Plan/Fort Ord Master Plan, its most specific statement
on the topic, to recapitulate - word for word - virtually all ofthe Reuse Plan Recreation/Open Space
Land Use objectives, policies and programs except Policy A-1, Program A-1.2, and Program B-2.1.

In short, Mr. Waltner’s construction of the Fort Ord Master Plan with respect to Reuse Plan
Recreation/Open Space Land Use Program A-1.2 must be rejected because it violates the
fundamental rule of statutory construction is that “[c]ourts should give meaning to every word of
a statute if possible, and should avoid a construction making any word surplusage.” (Big Creek
Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1155.)

It must also be rejected because it violates the rule of statutory construction that where
general and specific provisions of a law address the same subject matter, the more specific
provisions govern over the more general provisions. (Elliottv. Workers’ Compensation Appeals Bd.
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(2010) 182 Cal.App.4th 355, 365 [“We further point out that as a matter of statutory construction,
a specific provision relating to a particular subject will govern that subject as against a general
provision”]; Code of Civil Procedure § 1859.)

With respect to Program B-2.1 of the Reuse Plan, the evidence of the County’s intent to
exclude a portion of the Reuse Plan’s Recreation/Open Space Land Use programs is even more
specific, and therefore, more irrefutable, than it is with respect to Program A-1 because, rather than
omitting the program entirely, the County finely parsed the program, keeping the first sentence of
Program B-2.1, but omitting the second and third sentences.

Finally, and perhaps most importantly, the County’s rewording of Policy A-1 to replace the
words “shall protect” with the words “shall encourage the conservation and preservation of” cannot
be considered meaningless, as Mr. Waltner would have it, because the new language deprives this
policy of its legal “teeth.” As Mr, Waltner concedes in his December 26, 2013, memorandum,
under well-established case law applying the “vertical consistency” requirement of the state
Planning and Zoning Law, courts usually defer to a local agency’s determination that a land use
entitlement is “consistent” with a local general plan where the agency must balance the achievement
of many competing general plan goals and objectives. But where a general plan policy is stated in
mandatory language, such as “shall protect,” the courts will enforce such requirements without
regard to the usual deference to agency discretion associated with the “substantial evidence standard
of review. (See e.g., Families Unafiaid to Uphold Rural El Dorado County v. El Dorado County Bd.
of Sup’'rs (1998) 62 Cal. App.4th 1332, 1336, 1338, ,1342.)

In sum, the County’s selective recapitulation of the Reuse Plan’s Recreation/Open Space
Land Use policies and programs is meaningful in the extreme, precisely because the clear intent and
the clear legal effect of this effort is to transform the mandatory requirements of Policy A-1,
Program A-1.2, and Program B-2.1 into discretionary standards that are difficult for the public to
enforce.

b. The County General Plan/Fort Ord Master Plan Omits Reuse Plan
Hydrology and Water Quality Programs B-1.3 and B-2.7.

The Conservation Element of the Base Reuse Plan includes a number of Hydrology and
Water Quality goals, objectives, policies and programs that apply to base land within Monterey
County’s jurisdiction east of Highway 1. (Reuse Plan, pp. 353-3554.) Tthe County General
Plan/Fort Ord Master Plan omits a number of these policies and programs, including Reuse Plan
Hydrology and Water Quality Programs B-1.3, B-2.7, and B-6.1, all of which contain mandatory
requirements.

Reuse Plan Hydrology and Water Quality Program B-1.3 provides: “The County shall adopt
and enforce a water conservation ordinance for its jurisdiction within Fort Ord, which is at least as
stringent as Regulation 13 of the MPWMD.” (Reuse Plan, p. 353.)

Reuse Plan Hydrology and Water Quality Program B-2.7 provides:
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“The City/County, in order to promote FORA’s DRMP, shall provide FORA with
an annual summary of the following: 1) the number of new residential units, based
on building permits and approved residential projects, within its former Fort Ord
boundaries and estimate, on the basis of the unit count, the current and projected
population. The report shall distinguish units served by water from FORA’s
allocation and water from other available sources; 2) estimate of existing and
projected jobs within its Fort Ord boundaries based on development projects that are
on-going, completed, and approved; and 3) approved projects to assist FORA’s
monitoring of water supply, use, quality, and yield.”

(Reuse Plan, pp. 353, 347.)
Reuse Plan Hydrology and Water Quality Program C-6.1 provides:

The City shall work closely with other Fort Ord jurisdictions and the CDPR to
develop and implement a plan for stormwater disposal that will allow for the removal
of the ocean outfall structures and end the direct discharge of stormwater into the
marine environment. The program must be consistent with State Park goals to
maintain the open space character of the dunes, restore natural land forms, and
restore habitat values.

(Reuse Plan, pp. 354, 347.)

These programs implement Hydrology and Water Quality Policy B-1 (“The County shall
ensure additional water to critically deficient areas™), which implements Objective B (“Eliminate
long-term groundwater overdrafting as soon as practicably possible”).

In addition to the County General Plan/Fort Ord Master Plan’s introductory language
regarding incorporation by reference, the Conservation Element of the County General Plan/Fort
Ord Master Plan contain additional relevant language, stating:

Those relevant portions of the adopted Reuse Plan are hereby incorporated into the
Monterey County Fort Ord Conservation Element by this reference. For
convenience, relevant Goals, Objectives, Policies and Programs pertaining to the
subject area are provided herein.

(County General Plan/Fort Ord Master Plan, p. FO-34.)

Any remaining doubt that Mr. Waltner’s simple “‘incorporation by reference” argument is
incorrect is eliminated by considering the Hydrology and Water Quality sections of the Conservation
Flements of the Reuse Plan and the County General Plan/Fort Ord Master Plan. The County
General Plan/Fort Ord Master Plan liberally reorganizes, rewrites, add new programs to and omits
programs from the comparable text in the Reuse plan. Most, importantly, the County General
Plan/Fort Ord Master Plan omits Reuse Plan Hydrology and Water Quality Programs B-1.3, B-2.7,
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and B-6.1, all of which contain mandatory requirements. In addition, the County General Plan/Fort
Ord Master Plan adds new Programs A-1.1, A-1.2, and A-1.3, which are not found in the Reuse
Plan. (See County General Plan/Fort Ord Master Plan, pp. FO-37 - FO-31.)

Once again, if Mr. Waltner’s ““incorporation by reference” theory were correct, all of these
changes would be both unnecessary and meaningless.

2. The Legal Standard Governing FORA’s Determination of “Consistency.”

The legal standard governing FORA’s determination whether the County General Plan/Fort
Ord Master Plan is “consistent” with the Base Reuse Plan is set forth in Master Resolution §
8.02.010, as follows”

Inthe review, evaluation, and determination of consistency regarding legislative land
use decisions, the Authority Board shall disapprove any legislative land use decision
for which there is substantial evidence supported by the record, that
(1) Provides a land use designation that allows more intense land uses than
the uses permitted in the Reuse Plan for the affected territory;
(2) Provides for a development more dense than the density of use permitted
in the Reuse Plan for the affected territory;
(3) Is not in substantial conformance with applicable programs specified in
the Reuse Plan and Section 8.02,020 of this Master Resolution.
(4) Provides uses which conflict or are incompatible with uses permitted or
allowed in the Reuse Plan for the affected property or which conflict or are
incompatible with open space, recreational, or habitat management areas
within the jurisdiction of the Authority;
(5) Does not require or otherwise provide for the financing and/or
installation, construction, and maintenance of all infrastructure necessary to
provide adequate public services to the property covered by the legislative
land use decision; and
(6) Does not require or otherwise provide for implementation of the Fort Ord
Habitat Management Plan.

Mr. Waltner’s December 26, 2013 memorandum makes several arguments regarding this
standard.

First, Mr. Waltner sets out to rebut the notion that this standard requires the County General
Plan/Fort Ord Master Plan to “strictly adhere” to the Base Reuse Plan. This “strict adherence”
standard appears to be a rhetorical straw man, and therefore a distraction, because I have not seen
any comment that urges such a position.

The Sierra Club’s position is that because the standard set forth in section 8.02.010 uses the
words “shall disapprove,” it is mandatory. The Sierra Club’s position is also that the way section
8.02.010 uses the concept of “substantial evidence” in conjunction with the words “shall
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disapprove” requires that, if the record contains “substantial evidence” that any of the six criteria
in section 8.02.010 are met, FORA must disapprove the County General Plan’s “consistency” with
the Reuse Plan even if there is also substantial evidence supporting a conclusion that none of the

criteria are met,

Second, Mr. Waltner argues that the term “consistent” as used in the Military Base Reuse
Authority Act and Master Resolution must have the same meaning as the term has in the state
Planning and Zoning Law (and as construed by the case law applying that statute.) Assuming this
is correct, it does not rebut Sierra Club’s position. In fact, it supports it because, as discussed below,
the case law applying the vertical consistency requirement of the state Planning and Zoning Law
recognizes that the courts will enforce the mandatory procedural requirements of local general plans.
Section 8.02.010 is a mandatory procedural requirement of the Master Resolution. Thus, Mr.
Waltner’s primary error is in construing FORA’s “consistency” determination as identical to a
county determination that a land use entitlement is consistent with the substantive standards of a
general plan, but without regard to the specific, mandatory, procedural requirement in section
8.02.010.

In the Planning and Zoning case law, a local agency’s determination that a land use
entitlement is “consistent” with a local general plan will be upheld by the court’s if there is
substantial evidence in the record that the entitlement will not frustrate the achievement of the
general plan’s goals. except where the language of general plan is mandatory. The following is an
excerpt from a leading case on this issue:

A project is consistent with the general plan “if, considering all its aspects, it will
further the objectives and policies of the general plan and not obstruct their
attainment.” [citation] A given project need not be in perfect conformity with cach
and every general plan policy. . . .

The Board’s determination that Cinnabar is consistent with the Draft General Plan
carties a strong presumption of regularity. [citation] This determination can be
overturned only if the Board abused its discretion—that is, did not proceed legally,
or if the determination is not supported by findings, or if the findings are not
supported by substantial evidence. [citation] As for this substantial evidence prong,
it has been said that a determination of general plan consistency will be reversed only
if, based on the evidence before the local governing body, “areasonable person could
not have reached the same conclusion.”

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup’rs (1998)
62 Cal.App.4th 1332, 1336, 1338 (“Families Unafraid”).

The Court in Families Unafraid also held that where a general plan policy is “mandatory”
as opposed to a general statement of goals or objectives, then it must be followed, stating:

There was also a question of density consistency in Sequoyah. (23 Cal.App.4th at p.
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718.) But the general plan in Sequoyah afforded officials “some discretion” in this
area, and their density allowances aligned with this discretionary standard. (Ibid.)

By contrast, the land use policy at issue here is fundamental (a policy of contiguous
development, and the Draft General Plan states that the “Land Use Element is
directly related to all other elements contained within the General Plan”); the policy
is also mandatory and anything but amorphous (LDR “shall be further restricted to
those lands contiguous to Community Regions and Rural Centers” [both of which
are specified ‘town-by-town’ in the Draft General Plan], and “shall not be assigned
to lands which are separated from Community Regions or Rural Centers by the Rural
Residential land use designation™).

Moreover, Cinnabar’s inconsistency with this fundamental, mandatory and specific
land use policy is clear-this is not an issue of conflicting evidence. (Cf. Corona,
supra, 17 Cal.App.4th at p. 996 [in rejecting a challenge of general plan
inconsistency, the court there stated: “In summary, the General Plan is not as specific
as those in the cases on which the [challenger] relies and does not contain mandatory
provisions similar to the ones in those cases.”].)

Families Unafraid to Uphold Rural EI Dorado County v. El Dorado County Bd. of Sup 'rs (1998)
62 Cal.App.4th 1332, 1341-42.

In the area of administrative law, the term “substantial evidence” is a “term of art” that has
been defined, dissected, and construed in literally thousands of appellate decisions. The most
common application of the “substantial evidence” standard results in courts giving deference to
agency fact findings, because the court reviews the record to determine if it contains “substantial
evidence” supporting the agency’s determination; and if it finds such “substantial evidence,” the
court must uphold the agency’s determination even if there is “substantial evidence” supporting the
opposite conclusion.

For example, when reviewing a legal challenge to an EIR under CEQA, courts review the
record to determine if it contains “substantial evidence” supporting the EIR’s factual conclusions.
If it does, any challenge to those factual conclusions must be rejected, even if there is also
substantial evidence supporting the opposite factual conclusion. This is the usual application where
the “substantial evidence” standard results in the courts giving deference to agencies’ factual
conclusions. (See e.g., Laurel Heights Improvement Assn. v. Regents of University of California
(1988)47 Cal.3d 376,393 [“In applying the substantial evidence standard, ‘the reviewing court must
resolve reasonable doubts in favor of the administrative finding and decision.” [citation] The
Guidelines define ‘substantial evidence’ as ‘enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion, even though other
conclusions might also be reached.” (Guidelines, § 15384, subd. (a).)”

There are exceptions, however, to the usual application of the “substantial evidence” test.
For instance, when reviewing a legal challenge to a Negative Declaration under CEQA, the courts
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look at the record to see il'its contains “substantial evidence” supporting the challenger’s contention
that the project may have a significant adverse effect on the environment. If it does, the challenge
to the Negative Declaration’s factual conclusions that the project will not have significant adverse
effect must be sustained and the Negative Declaration overturned.

[Wlhen the reviewing court: “perceives substantial evidence that the project might
have such an impact, but the agency failed to secure preparation of the required EIR,
the agency’s action is to be set aside because the agency abused its discretion by
failing to proceed ‘in a manner required by law.” ” [citation] More recently, the First
District Court of Appeal summarized this standard of review, stating: “A court
reviewing an agency’s decision not to prepare an EIR in the first instance must set
aside the decision if the administrative record contains substantial evidence that a
proposed project might have a significant environmental impact; in such a case, the
agency has not proceeded as required by law. [Citation.] Stated another way, the
question is one of law, i.e., ‘the sufficiency of the evidence to support a fair
argument.’ [Citation.] Under this standard, deference to the agency’s determination
is not appropriate and its decision not to require an EIR can be upheld only when
there is no credible evidence to the contrary. [Citation.]” (Sierra Club v. County of
Sonoma (1992) 6 Cal.App.4th 1307, 1317-1318, 8 Cal.Rptr.2d 473, italics added.)
Thus, the applicable standard of review appears to involve a question of law
requiring a certain degree of independent review of the record, rather than the typical
substantial evidence standard which usually results in great deference being given
to the factual determinations of an agency. We agree with and adopt the First
District’s Sierra Club standard of review as quoted above.

Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal. App.4th 1597, 1602;
CEQA Guideline § 15064(f)(1) [“[1]f a lead agency is presented with a fair argument that a project
may have a significant effect on the environment, the lead agency shall prepare an EIR even though

it may also be presented with other substantial evidence that the project will not have a significant
effect.”’])

This application of the “substantial evidence” standard results in the courts giving no
deference to agencies’ factual conclusions. Instead, the courts give deference to the purposes and
policies of the law that requires applying the substantial evidence standard. Under CEQA, the
policy of the law is to favor preparation of an EIR, and the courts employ the substantial evidence
standard toward that end. (No Oil, Inc, v. City of Los Angeles (1974) 13 Cal.3d 68, 75,
supplemented, (1975) 13 Cal.3d 486 [“[S]ince the preparation of an EIR is the key to environmental
protection under CEQA, accomplishment of the high objectives of that act requires the preparation
of an EIR whenever it can be fairly argued on the basis of substantial evidence that the project may
have significant environmental impact].)

Here, the policy of the Master Resolution is to require “disapproval”’of the County General
Plan if the record contains “substantial evidence” that any of the six criteria in section 8.02.010 are
met. If there is such “substantial evidence,” FORA must disapprove the County General Plan
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“consistency” with the Reuse Plan even if there is also substantial evidence supporting a conclusion
that none of these criteria are met. Thus, this language in section 8.02.010 uses the term “substantial
evidence” in a way that is markedly different than the way the term “substantial evidence” is used
in the case law applying the “consistency” requirement of the Planning and Zoning Law.

Finally, Mr. Waltner’s analysis ignores the important fact that the FORA agreed to the the
specific procedural requirements in section 8.02.010 as part of an agreement to settle litigation.
This new language would be unnecessary and meaningless if it did not alter the FORA’s obligations
when making consistency determinations regarding local general plans.

3. Application of the Legal Standard Governing FORA’s Determination of “Consistency”
to the County General Plan’s Inconsistencies.

In footnote 4 of his December 26, 2013, memorandum, Mr. Waltner suggests that the use of
the word “and” to connect paragraphs (5) and (6) of subdivision (a) of section 8.02.010 of the Master
Resolution may require the Board to find that all six criteria are met before it may disapprove the
County General Plan. This suggestion is incorrect.

It is well-settled that the word “and” may have a disjunctive meaning where the context
indicates that is the legislative intent. (See e.g., People v. Skinner (1985) 39 Cal.3d 765, 769 [“It is
apparent from the language of section 25(b) that it was designed to eliminate the Drew test and to
reinstate the prongs of the M Naghten test. However, the section uses the conjunctive “and” instead
of the disjunctive “or” to connect the two prongs. Read literally, therefore, section 25(b) would do
more than reinstate the M ’Naghten test. It would strip the insanity defense from an accused who, by
reason of mental disease, is incapable of knowing that the act he was doing was wrong”].)

The courts will not enforce the literal language of a law where doing so would achieve an
absurd result. (Hooper v. Deukmejian (1981) 122 Cal.App.3d 987, 1003 [“The plain meaning of a
statute has been disregarded when the plain meaning “would have inevitably resulted in ‘absurd
consequences’ or frustrated the ‘manifest purposes’ of the legislation as a whole”]; Alford v. Pierno
(1972) 27 Cal.App.3d 682, 688 [*“The apparent purpose of a statute will not be sacrificed to a literal
construction™].)

A quick review of the six criteria in section 8.02.010 reveals that construing the word “and”
as conjunctive rather than disjunctive would be the absurd. For example, construing the word “and”
as conjunctive would allow local agencies to draft their general plan to comply with criteria (6) (i.e.,
“require or otherwise provide for implementation of the Fort Ord Habitat Management Plan”) but
fail entirely to comply with all of the other criteria (which relate to fundamental policies and
programs of the Reuse Plan such as density and intensity of land uses and which land uses are
allowable) but the Board would be powerless to disapprove a local general plan’s consistency with
the Reuse Plan.

Finally, the discussions in sections 1 and 2 above demonstrate that the inconsistencies
between the County General Plan/Fort Ord Master Plan and the Reuse Plan are legally meaningful.
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Therefore, there is “substantial evidence” that the County General Plan/Fort Ord Master Plan “is not
in substantial conformance with applicable programs specified in the Reuse Plan.”

4, The Issues Raised in Footnote 3 of Mr. Waltner’s December 26, 2013 Memorandum
Are Not “Substantial Questions.”

Footnote 3 of Mr. Waltner’s December 26, 2013, memorandum states:

There are also substantial questions as to whether the 1997 FORA Board could adopt
provisions in the Master Resolution that conflict with the FORA Act, establish
review standards binding on a reviewing Court, or limit the police power discretion

of subsequent FORA Boards. These issues are reserved for subsequent elaboration
if needed.

For the reasons discussed in this section, these issues do not affect the Board’s consistency
determination,

a. “Whether the 1997 FORA Board could adopt provisions in the Master
Resolution that conflict with the FORA Act”

This rhetorical question posed by Mr. Waltner assumes that 1997 FORA Board adopted
provisions in the Master Resolution that conflict with the FORA Act. It did not. Therefore, the
question posed is irrelevant.

The Board has broad discretion to adopt quasi-legislative rules to carry out its mandate to
implement the Fort Ord Reuse Authority Act (Gov’t Code § 67650 et seq.). The Mater Resolution
is such a rule.

The California Supreme Court has stated the fundamental rule governing this question as
follows:

It is a “black letter” proposition that there are two categories of administrative rules
and that the distinction between them derives from their different sources and
ultimately from the constitutional doctrine of the separation of powers. One kind —
quasi-legislative rules — represents an authentic form of substantive lawmaking;
Within its jurisdiction, the agency has been delegated the Legislature’s lawmaking
power. (See, e.g., 1 Davis & Pierce, Administrative Law, supra, § 6.3, at pp.
233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp.
173-176; Bonfield, State Administrative Rulemaking (1986) Interpretive Rules, §
6.9.1, pp. 279-283; 9 Witkin, Cal. Procedure (4th ed. 1997) Administrative
Proceedings, § 116, p. 1160 [collecting cases].) Because agencies granted such
substantive rulemaking power are truly “making law,” their quasi-legislative rules
have the dignity of statutes. When a court assesses the validity of such rules, the
scope of its review is narrow. If satisfied that the rule in question lay within the
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lawmaking authority delegated by the Legislature, and that it is reasonably
necessary to implement the purpose of the statute, judicial review is at an end.

We summarized this characteristic of quasi-legislative rules in Wallace Berrie & Co.
v. State Bd. of Equalization (1985) 40 Cal.3d 60, 65,219 Cal.Rptr. 142,707 P.2d 204
(Wallace Berrie ). © ‘[I|n reviewing the legality of a regulation adopted pursuant to
a delegation of legislative power, the judicial function is limited to determining
whether the regulation (1) is “within the scope of the authority conferred” [citation]
and (2) is “reasonably necessary to effectuate the purpose of the statute” [citation].’
[Citation.] ‘These issues do not present a matter for the independent judgment of an
appellate tribunal;, rather, both come to this court freighted with [a] strong -
presumption of regularity....” [Citation.] Our inquiry necessarily is confined to the
question whether the classification is ‘arbitrary, capricious or [without] reasonable
or rational basis.” (Culligan, supra, 17 Cal.3d atp. 93, fn. 4, 130 Cal Rptr. 321, 550
P.2d 593 [citations].)”

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 10-11.

Here, no one has suggested how the Master Resolution might arguably conflict with the Fort
Ord Reuse Authority Act. The procedures and standards for determining consistency set forth in
Mater Resolution sections 8.01.020 and 8.02.010 are “within the scope of the authority conferred”
and “reasonably necessary to effectuate the purpose of the statute.”

The only exception to the highly deferential standard of review that courts use to review the
validity of agency-adopted quasi-legislative rules is where the agency has allegedly adopted
regulations that “alter or amend the statute or enlarge or impair its scope;” in which case “the
standard of review is one of respectful nondeference.” Environmental Protection Information Center
v. Department of Forestry & Fire Protection (1996) 43 Cal.App.4th 1011, 1022. The Board’s
adoption, in 1997, of the mandatory procedural requirements in Master Resolution section 8.02.010
does not “alter or amend the statute or enlarge or impair its scope.”

This is especially true if one agrees with Mr, Waltner that “consistent” in section 67675.3
has the same meaning it has in the Planning and Zoning Law . This is because, as discussed above,
under that statute agencies have broad discretion to craft their general plans in ways that either
maximize their discretion or, by using mandatory language, to severely restrict their own discretion
when determining “consistency.” (See e.g., Families Unafraid to Uphold Rural El Dorado County
v. El Dorado County Bd. of Sup ’rs (1998) 62 Cal.App.4th 1332, 1341-42.) Here, the FORA Board
in 1997 merely adopted mandatory requirements for determining the consistency of local general
plans with the Base Reuse Plan.

As shown by the court in Families Unafraid, the courts will enforce these mandatory
requirements, And as noted by the California Supreme Court in Yamaha, “quasi-legislative
regulations adopted by an agency to which the Legislature has confided the power to ‘make law,’
[ ] if authorized by the enabling legislation, bind this and other courts as firmly as statutes
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themselves.” Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7.

b. “Whether the 1997 FORA Board could establish review standards binding on
a reviewing Court.”

This question is fully answered, in the affirmative, by the last two paragraph in the preceding
section.

c. “Whether the 1997 FORA Board could limit the police power discretion of
subsequent FORA Boards.”

Alllegislation and quasi-legislative regulations limit the discretion of subsequent legislative
bodies. That is their purpose. That is why we have a “government of laws, not men.” The process
for subsequent Boards to change the limits on their discretion is simple: amend the regulations.

5. Conclusion.

As described above, in drafting its new General Plan, the County altered or omitted many
important, mandatory policies and programs of the Base Reuse Plan. These specific, targeted
changes cannot be swept under the rug by pretending that the County General Plan incorporates the
entire Base Reuse Plan “by reference.” The incorporation language of the County General Plan/Fort
Ord Master Plan is very specific in this regard, and leaves no doubt that the County intended to, and
did, alter or omit these Reuse Plan policies and programs.

These alterations and omissions fundamentally change the County’s legal obligations when
itreviews future development entitlements, because the changes transform mandatory requirements
of the Reuse Plan into discretionary decisions by the County.

As aresult, there is substantial evidence that the County General Plan/Fort Ord Master Plan
“is not in substantial conformance with applicable programs specified in the Reuse Plan” and must
be disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010.
Thank you for your attention to this matter.
Very truly yours,
o Legye

Thomas N. Lippe
C001f 010814 to FORA.wpd
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January 9, 2014
Via E-mail

Fort Ord Reuse Authority Board of Directors
920 2" Avenue
Marina, CA 93933

Re: Consistency of 2010 General with Fort Ord Reuse Plan
Dear Members of the Board:

On behalf of LandWatch Monterey County, we write to object to the proposed
resolution finding the 2010 General Plan to be consistent with FORA’s Fort Ord Reuse
Plan. As you know, the FORA Act requires that FORA certify consistency with the Fort
Ord Reuse Plan before the County’s 2010 General Plan’s and its Fort Ord Master Plan
becomes effective in the Fort Ord area. Government Code, § 67675.7. The proposed
resolution finding consistency employs the wrong standard of review for FORA’s
determination of consistency, and it fails to acknowledge substantial evidence of
inconsistencies between the Reuse Plan and the 2010 General Plan. FORA should
decline to find the General Plan consistent and direct the County to make necessary
revisions before resubmitting the General Plan for consistency review.

A. FORA Must Disapprove A General Plan If There Is Substantial Evidence
That It Is Not In Substantial Conformance With Applicable Programs
Specified In the Reuse Plan And Section 8.02.020 of the Master Resolution

LandWatch concurs with the arguments regarding the plain meaning of section
8.02.010 of the Master Resolution set out in letters by Jane Haines dated October 10,
2013, November 7, 2013, November 8, 2013 and December 30, 2013. That provision
provides that FORA “shall disapprove” the County’s General Plan if there is substantial
evidence that the General Plan is not in substantial conformance with applicable
programs specified in the Reuse Plan and Section 8.02.020 of the Master Resolution. As
Ms. Haines explains, this language calls for a particular standard of review for FORA’s
adjudication of consistency, Under this standard of review, FORA must disapprove the
General Plan if there is some substantial evidence of inconsistency, regardless whether
FORA believes there is also some substantial evidence of consistency.

This standard is appropriate for at least two reasons. First, as Ms. Haines points
out, FORA itself expressly adopted this standard of review for its consistency
determinations in a settlement agreement with the Sierra Club in order to ensure the
faithful implementation of the Reuse Plan. The FORA Act clearly gives FORA the
discretion to adopt such regulations. Gov. Code, § 67664. Accordingly, Mr. Waltner is
incorrect in his December 26, 2013 letter in implying that the FORA Board did not have
the authority to adopt this standard of review.
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In fact, as Mr. Waltner points out, there is no case law authority that would
require FORA to uncritically apply the substantial evidence standard of review used in
General Plan consistency determinations under the California Planning and Zoning Law.
Accordingly, FORA’s adoption of the standard of review in Master Resolution section
8.02.010 is not an “implied modification of the applicable standard of review” as Mr.
Walter contends, because FORA has reasonably decided to adopt this standard of review
to guide its consistency determinations and because nothing in the statute or case law bars
it from doing so. If the current FORA Board wishes to establish a different regulation to
guide its consistency review, it may do so, consistent with its obligations under the
settlement agreement. But until it does revise its regulation, it must abide by it.’

Second, the Master Resolution expressly mandates that the County actually
include all applicable open space and conservation policies and programs in its General
Plan:

“Prior to approving any development entitlements, each land use agency shall act
to protect natural resources and open spaces on Fort Ord territory by including the
open space and conservation policies and programs of the Reuse Plan, applicable
to the land use agency, into their respective general, area, and specific plans.”
Master Resolution, § 8.02.020(a), emphasis added.

Again, this regulation was adopted by FORA to ensure faithful implementation of the
Reuse Plan. In effect, § 8.02.020(a) requires each agency faithfully to identify and
incorporate into its General Plan each applicable open space and conservation policy and
program in the Reuse Plan.

The policy rationale for the requirement to incorporate each applicable policy or
program is clear. Issuance of development entitlements is guided in the first instance by
a determination whether those entitlements are consistent with member agencies’ general
plans. Gov. Code, § 67675.6; Master Resolution § 8.01.030(a). Indeed, FORA has
shown extraordinary deference to member agency general plans in its past consistency
determinations. This deference is only warranted if the member agency general plan
faithfully incorporates each applicable open space and conservation policy and program.
Master Resolution sections 8.02.010 and 8.02.020(a), adopted in the Sierra Club
settlement agreement, were intended to require that general plans provide a blueprint that
ensures that projects consistent with those general plans are also consistent with the
Reuse Plan.

! Mr. Waltner also suggests that FORA’s adoption of the “strict. adherence” standard of review

would somehow trespass on the judicial standard of review. Not so. FORA’s consistency determination is
not a judicial review, it is an administrative adjudication. Courts are comfortable reviewing agency
adjudications under a variety of standards of review. For example, depending on the context, courts review
agency CEQA determinations under a “fair argument” standard, which is analogous to the “strict
adherence” standard advocated by Ms. Haines, and, alternatively, under a substantial evidence standard
when warranted.
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Thus, contrary to Mr. Waltner’s December 26 letter, it is not sufficient that the
County’s general plan purports generally to incorporate the Reuse Plan, If that were all
that is required, the recitation of applicable polies and programs in the member agency
general plans would not be required at all. Indeed, the language on which Mr, Walter
apparently relies, “[t]his plan incorporates all applicable policies and programs contained
in the adopted Reuse Plan as they pertain to the subject area,” could be interpreted as a
finding that the omitted and misstated policies are not applicable. Thus, instead of a
guarantee that the misstated and omitted policies will be honored, this provision could be
interpreted as a promise to ignore them.

Again, as Ms. Haines has pointed out, the proposed FORA resolution finding
consistency sets forth the wrong standard of review for the FORA Board’s adjudication.
In particular, recital “L” is incorrect in implying that that consistency may be found
merely on a finding that there is substantial evidence of consistency. The correct
standard should be articulated with reference to Master Resolution section 8.02.010,
which requires a finding of inconsistency if there is substantial evidence that the General
Plan does not include all applicable open space and conservation policies and programs.

B. There Is Substantial Evidence That The 2010 General Plan is Not In
Substantial Conformance With Applicable Programs Specified In the Reuse
Plan and Section 8.02.020 of the Master Resolution

The relevant question in FORA’s consistency review of the County’s General
Plan is not whether some future development project will or will not comply with
applicable open space and conservation policies and programs, but whether the General
Plan document meets the mandate of Master Resolution section 8.02.020 to include those
policies and programs. Ms. Haines and the Sierra Club have clearly presented substantial
evidence that the 2010 General Plan fails adequately to reflect critical policies and
programs in the Reuse Plan,

e The General Plan fails to include the Reuse Plan’s applicable Recreation/Open
Space Land Use Program A-1.2 requiring recordation of a Natural Ecosystem
Easement deed restriction. See Haines letters of October 10, 2013 and
November 7, 2013; Sierra Club letter of October 10, 2013. LandWatch
appreciates the County’s statement that it is “committed to complying” with the
Reuse Plans Ecosystem Easement Deeds Program 1-1.2. See Benny Young
letter, October 23, 2013. If so, the County should not object to memorialize that
commitment through inclusion of the applicable language in the 2010 General
Plan. However, a commitment made outside the General Plan that applicable
policies will be honored in the future is not relevant to whether the General Plan
itself properly reflects the Reuse Plan

e The General Plan omits the applicable Reuse Plan Noise Program B-1.2 requiring
segregation of noise generating uses from sensitive receptors. See Haines letters




January 9, 2014
Page 4

of October 10, 2013 and November 7, 2013. The County has not addressed this
omission. The program is clearly intended to protect sensitive users from
significant noise impacts.

o The General Plan omits a material portion of Recreation/Open Space Land Use
Program B-2.1 requiring habitat buffers to be at least 150 feet and requiring that
the buffers not contain roadways. See Haines letters of October 10, 2013, and
November 7, 2013; Sierra Club letter of October 10, 2013. The County has not
addressed this omission. The policy is clearly intended to protect habitat from
development impacts.

e General Plan Recreation/Open Space Policy Land Use Policy A-1 misquotes the
applicable Reuse Plan policy by changing “shall protect” to “shall encourage the
conservation and preservation. . .” See Sierra Club letter of October 10, 2013.
The County claims that this word change was only intended to protect resources
on three particular sites that have already been protected “through
implementation” affecting these three sites. It is not clear that the intent of the
language was so limited. In any event, there may yet be future implementation
actions affecting these sites and there is no reason that the County should object
to using the specific language that was adopted in the Reuse Plan CEQA review.

In sum, because the issue at hand is whether the General Plan contains applicable policies
and programs, the relevant evidence here is simply the evidence that one document
includes the applicable policy or program and the other does not. Therefore Mr. Waltner
is incorrect that Ms. Haines has not identified the substantial evidence upon which she is
relying.

Again, the issue before FORA is not the consistency of a specific development
project but the consistency of two planning documents. However, it is foreseeable that
the failure to attain consistency between these documents will have real world impacts.
The Reuse Plan policies at issue were specifically adopted to address environmental
impacts of future development, and the provisions and specific wording of these policies
were salient in FORA’s CEQA conclusions about the Reuse Plan. As noted, Sierra Club
points out that the Reuse Plan’s language for Recreation/Open Space land Use Policy A-1
was crafted in the Final EIR for the Reuse Plan in order to mitigate impacts. The County
admits in its October 23" letter that it incorrectly adopted the Reuse Plan language
identified at the time of the Draft EIR for the Reuse Plan, If FORA approves language
that is inconsistent with the Reuse Plan provisions, it cannot assume that the changes
have no environmental consequence, and must undertake a new CEQA review.

C. Conclusion
LandWatch joins the Sierra Club and Ms, Haines in opposing the proposed

consistency determination. The County must modify its General Plan so that it faithfully
reflects all applicable open space and conservation policies and programs.
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Thank you for the opportunity to provide these comments.
Yours sincerely,

M. R. WOLFE & ASSOCIATES, P.C.

;; “
%5hn H. Farrow
JHF: am
cc: Amy White
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OFFICE OF THE COUNTY COUNSEL
COUNTY OF MONTEREY

Memorandum of Law 2014-1

DATE: January 10, 2014
TO: Honorable Chair and Members of the Board of Supervisors
FROM: Leslie J. Girard, Chief Assistant County Counsel

SUBJECT: Referral No. 2013.6 Re: General Plan and Fort Ord Reuse Plan
Consistency

INTRODUCTION

By Referral No. 2013.6, dated November 5, 2013, Supervisor Parker requested our
opinion with respect to a number of issues regarding the Fort Ord Reuse Authority’s
proposed consistency determination between the County’s 2010 General Plan and the
Fort Ord Reuse Plan. This memorandum responds to the Referral.

QUESTIONS PRESENTED

1. Are any differences between the language of the policies set forth in the County’s
2010 General Plan (“General Plan”), and specifically the Fort Ord Master Plan
(“Master Plan”), and the language of the mitigation policies in Volume 4 of the
adopted Fort Ord Reuse Plan (“Reuse Plan”) significant such that the Master
Plan policies must be revised in order for the Fort Ord Reuse Authority (“FORA”)
to certify the Master Plan as consistent with the Reuse Plan?

2. Does the County face liability to a developer for reliance on policies in the
General Plan where the County has made a determination of consistency but
FORA imposes additional requirements not set forth in the County’s policies?

3. Do the oak woodland protection policies in the General Plan, state law, and
County Code provide protection equivalent to those in Biological Resources
Policy C-2 of the Reuse Plan?

SHORT ANSWERS
1. No. While the printed language set forth in the Master Plan policies does not

match word-for-word the language of the adopted Reuse Plan, the Master Plan
incorporates the policies and programs of the Reuse Plan, and the language of
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the Reuse Plan must therefore be considered in the interpretation and application
of the Master Plan, and in the consistency determination process. The Fort Ord
Reuse Authority Act (“Act”), and FORA’s Master Resolution, allow FORA some
flexibility in determining consistency based upon substantial compliance or
substantial conformance supported by substantial evidence in the record. In our
opinion substantial evidence currently in the record would support a consistency
certification by FORA without revision of the Master Plan policies.

2. Generally, no. County liability in any given situation will depend on the specific
facts of each case, and we will not speculate on liability in hypothetical scenarios.
Generally, however, a developer will be on notice that the Reuse Plan applies to
property within FORA'’s jurisdiction and, if a consistency determination is made
by FORA, the County will have a number of defenses to any litigation concerning
development requirements and should not face any liability.

3. Probably. The Act and Master Resolution only require “consistency” not
“equivalency,” and as more fully addressed in response to Question 1, above, we
conclude that substantial evidence currently exits to support a determination that
the Master Plan and Reuse Plan are consistent. The question of equivalency is
different. The incorporation of the Reuse Plan into the Master Plan requires that,
in the interpretation and application of the Master Plan the language of each be
considered and harmonized to give effect. Accordingly the Master Plan, and
other General Pian policies, should be applied to provide protection for ocak
woodlands consistent with that envisioned by the Reuse Plan, although County
policies may provide greater protection.

BACKGROUND

On June 13, 1997, FORA certifled a Final Environmental Impact Report (FEIR) for and
adopted the Reuse Plan. The FEIR included some revisions to proposed policies and
programs that serve as mitigation measures to reduce the impacts of the Reuse Plan.

On November 20, 2001, the County Board of Supervisors (‘Board”) amended the
County’s 1982 General Plan to include the “Monterey County Fort Ord General Plan
Amendment’ consisting of Reuse Plan policies applicable to Fort Ord territory within
Monterey County. Pursuant to the requirement of state law, on January 18, 2002,
FORA certified this amendment as consistent with the Reuse Plan and the Act,
Government Code section 67650 - 67700.

On October 26, 2010, the Board adopted the General Plan which includes the Master
Plan. By its terms, the Master Plan consists not only of the Master Plan set forth in
Chapter 9-E of the General Plan but also incorporates the Greater Monterey Peninsula
Area Plan and other generally applicable policies of the General Plan. Of special
significance is that the Master Plan “incorporates all applicable policies and programs
contained in the adopted Reuse Plan as they pertain to the subject area.” The Master
Plan also incorporates six specific elements of the Reuse Plan: Land Use, Circulation,
Recreation and Open Space, Conservation, Noise and Safety. See Master Plan at
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pages FO-1 and 2. Copies of those pages are enclosed as Attachment 1. The Master
Plan was based on and supplanted the 2001 Monterey County Fort Ord General Plan
Amendment but included updates to reflect relevant actions since 2001 such as the
East Garrison Specific Plan and certain land swap agreements, but also minor text
changes in consultation with FORA staff.

On September 17, 2013, by the adoption of Resolution No. 13-307, the Board certified
that the General Plan (including the Master Plan) was consistent with the Reuse Plan
and would be implemented in conformity with the Act, and directed staff to submit the
General Plan to FORA for its certification. The County’s request for certification was
originally scheduled to be heard in November of 2013, but was continued to the FORA’s
January 10, 2014 meeting. FORA staff has recommended that the FORA Board of
Directors concur in the County’s determination that the General Plan is consistent with
the Reuse Plan. See generally, January 10, 2014, FORA agenda packet, ltem 8b
(“Agenda Packet”). Relevant excerpts of the Agenda Packet, specifically the staff report
and attachments A — E, are enclosed as Attachment 2. Several comments have been
received by FORA contending that the General Plan is not consistent with the Reuse
Plan.

The Referral, a copy of which is enclosed as Attachment 3, was assigned on November
5, 2013. The Referral Description, included in an attachment, states:

It has been determined that the County General Plan
policies for Fort Ord do not match the mitigation policies set
forth in Volume 4 of the [Reuse Plan] because staff relied
upon a draft of the [Reuse Plan] instead of the final version
which was never printed and distributed by FORA. RMA
staff have issued an opinion that, for a variety of reasons,
the lack of consistency in the language is not significant and
therefore does not need to be fixed.

While the Referral does not specifically identify who has made the referenced
determination, a review of the Agenda Packet reveals that it is generally accepted that
the printed language of the Master Plan does not match word-for-word the language of
the Reuse Plan."

! We are informed by RMA staff that these differences date to the County’s 2001
General Plan amendment, and FORA certification of that amendment in 2002,
notwithstanding the differences. The Master Plan carried forward the previously
certified language. We have not investigated nor have any comment on the question of
whether the Reuse Plan was properly printed or distributed by FORA, as described in
the Referral. That issue is not relevant to the analysis herein.

\
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ANALYSIS
L. Applicable Legal Principles
A. Statutory Construction
This matter largely involves the interpretation and application of statutes and other
legislative actions (state law, the General and Master Plans, and FORA's “Master

Resolution”). With respect to the interpretation of statutes, the analysis “starts from the
fundamental premise that the objective of statutory interpretation is to ascertain and

effectuate legislative intent. . . . In determining intent [a court should] look first to the
words themselves. ... When the language is clear and unambiguous, there is no need
for construction. . . . When the language is susceptible of more than one reasonable

interpretation, however, [the court will] look to a variety of extrinsic aids, including the
ostensible objects to be achieved, the evils to be remedied, the legislative history, public
policy, contemporaneous administrative construction, and the statutory scheme of which
the statute is a part.” “The provisions must be given a reasonable and common sense
interpretation consistent with the apparent purpose and intention of the lawmakers,
practical rather than technical in nature, which upon application will result in wise policy
rather than mischief or absurdity.” Golden State Homebuilding Associates v. City of
Modesto, 26 Cal. App. 4th 601, 608 (1994) (quoting People v. Woodhead, 43 Cal. 3d
1002, 1007-1008 (1987) and DeYoung v. City of San Diego, 147 Cal. App. 3d 11,18
(1983)). “Significance, if possible, should be attributed to every word, phrase, sentence
and part of an act in pursuance of the legislative purpose, as ‘the various parts of a
statutory enactment must be harmonized by considering the particular clause or section
in the context of the statutory frameworks as a whole.” [Citation].” /d.

We are not to insert what has been omitted nor omit what has been inserted. Code of
Civil Procedure § 1858. A specific intent controls a general intent if the two conflict.
Code of Civil Procedure § 1859; Civil Code § 3534. Statutes should be construed so as
to harmonize rather than raise conflicts. Woodward v. Southem California Permanente
Medical Group, 171 Cal. App. 3d 656, 664 (1985). “Interpretation which gives effect is
preferred to one which makes void.” Civil Code § 3541.

Finally, “[a]n agency’s interpretation of its governing statutes is entitled to great weight.”
Ross v. California Coastal Commission, 199 Cal. App. 4th 900, 922-923 (2011).

B. Consistency Determination

A determination that the General Plan is consistent with the Reuse Plan is a
requirement of the Act, which established FORA and sets forth its powers and duties.
Section 67675.2 of the Act requires a local agency with territory within Fort Ord to
submit its general plan to FORA. The submittal is to be carried out by the adoption of a
resolution certifying that the general plan “is intended to be carried out in a manner fully
in conformity with [the Actl.” As mentioned above, the County took such action by the
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adoption of Resolution No. 13-307 2

Section 67675.3 of the Act addresses FORA's process for review of the General Plan;
within 90 days after submittal of a request for certification FORA is to hold a noticed
public meeting and either “certify” or refuse to certify that portion of the General Plan
applicable to the Fort Ord territory (in this case the Master Plan). The FORA board
“shall approve and certify” the Master Plan if it finds that it “meets the requirements of
[the Act] and is consistent with the [Reuse Plan].” Therte is no elaboration on the phrase
“consistent with” the Reuse Plan.

In 1997 FORA adopted, and has amended from time-to-time a “Master Resolution”
generally setting forth its organization and the manner in which its duties are to be
discharged. In relevant part, Chapter 8 addresses the process and standards for
consistency determinations. A copy of Chapter 8 is enclosed as Attachment 4. Section
8.01.020 (f) of the Master Resolution (at page 43 of Attachment 4) makes clear that land
use decisions based on the Master Plan may not be implemented if FORA has not or
refused to certify that the Master Plan is consistent with the Reuse Plan.

Special counsel to FORA has provided several opinions regarding the interpretation of
the consistency determination provisions of the Act and the Master Resolution; first
briefly in a memorandum to the FORA board in July of 2013, and more substantively in
memoranda dated September 3, 2013 and December 26, 2013. The September 2013
memorandum is enclosed as Attachment 5, and the December 2013 memorandum is
included in the Agenda Packet (Attachment 2) at pages 51 — 53 of 190.

FORA's interpretation of its governing statutes is entitled to great weight (Ross v.
California Coastal Commission, supra, 199 Cal. App. 4th at 922-923). In addition, we
have independently reviewed the memoranda and concur in their conclusions. In
relevant part, the memoranda conclude that the plain language of the Act, and the
standards set forth in Chapter 8 of the Master Resolution, provide FORA with flexibility
in determining consistency, and that the standard FORA may apply is one of
“substantial compliance” or “substantial conformance” with respect to six enumerated
factors. The FORA board is to make this determination on the basis of substantial
evidence in the record.

% As part of the action, the County determined that the General Plan was consistent with
the Reuse Plan. That determination was not required by the Act, only the commitment
that the General Plan would be carried out in full conformity with the Act. Due fo the
passage of time, it is too late for a legal challenge to the County’s action in adopting
Resolution 13-307, and the Referral does not directly ask for our opinion regarding its
validity. Rather, the Referral essentially inquires of the ability of FORA to make a
consistency determination in light of the differences in the language of the Master Plan
and the Reuse Plan. We therefore do not specifically address or analyze the County’s
action, although for the same reasons set forth herein we believe the action to be valid.
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1. Any Differences In The Language Of The Master Plan And Reuse Plan Policies
Are Not Significant Such That The Master Plan Policies Need To Be Revised In
Order For FORA To Make A Consistency Determination

As described above, the printed language of the Master Plan does not track, word-for-
word, the [anguage of the Reuse Plan; however, the Master Plan specifically
incorporates the programs and policies of the Reuse Plan. We note that in the
hierarchy of legislative authority, it is clear that the Reuse Plan controls the application
of the Master Plan, thus the requirement for a consistency determination and the
prohibition on implementing Master Plan policies if found inconsistent with the Reuse
Plan.

We concur with FORA special counsel that differences in language are not necessarily
a basis to find inconsistency. [f the legislature had intended to require identical
language it could have directed that FORA determine that the Master Plan was
“‘identical to” the Reuse Plan; however, the legislature chose to use the phrase
“consistent with” which does not imply or require identicalness.

Discrepancies in the wording of a few policies, especially when viewed in the context of
the rest of the Master Plan and its stated intent to be consistent with the Reuse Plan,
are unlikely to cause a court to invalidate a consistency certification. In evaluating a
project’s consistency with a general plan, courts interpret consistency to mean that a
project is “in agreement or harmony with the terms of the applicable plan, not in rigid
conformity with every detail thereof.” San Francisco Upholding the Downtown Plan v.
City and County of San Francisco, 102 Cal. App. 4th 656, 678 (2002). “A project is
consistent with the general plan “if, considering all its aspects, it will further the
objectives and policies of the general plan and not obstruct their attainment. A given
project need not be in perfect conformity with each and every general plan policy.”
Clover Valley Foundation v. City of Rocklin, 197 Cal. App. 4th 200, 238 (2011). See
also Sequoyah Hills Homeowners’ Association v. City of Oakland, 23 Cal. App. 4th 704
(1993). The critical factors in evaluating consistency are “the nature of the policy and
the nature of the inconsistency,” with the outer limit being that general consistency
cannot overcome specific, mandatory and fundamental inconsistencies with plan
policies.” Clover Valley, 197 Cal. App. 4th at 239. The differences in wording between
the Master Plan and Reuse Plan are unlikely to be viewed as so fundamentally
inconsistent as to justify a finding of inconsistency, especially because the Master Plan
itself states that it incorporates the policies of the Reuse Plan.

We also note that a court is likely to defer to FORA's findings. An agency's
determination of consistency “carries a strong presumption of regularity" and can be
overturned by a court only if the agency abused its discretion. Clover Valley, 197 Cal
App. 4th at 238. In evaluating abuse of discretion, the court must give a finding of
consistency “great deference.” San Francisco Upholding the Downtown Plan, 102 Cal.
App. 4th at 679. A court can reverse a finding of consistency “only if, based on the
evidence before the local governing body, . .. a reasonable person could not have
reached the same conclusion.” Clover Valley, 197 Cal. App. 4th at 238.
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Harmonizing all the legislative enactments, with a view to effectuating the legislative
intent, and giving significance to the incorporation into the Master Plan of the policies
and programs of the Reuse Plan, it is our opinion that the language of the Master Plan
need not be revised in order for FORA to make a consistency determination. Because
the standard to be applied by FORA in making the determination is one of substantial
compliance or conformance, based upon substantial evidence in the record, the
differences in the language may be determined to be immaterial (or rather “not
significant” as described in the Referral). That is clearly the opinion of County and
FORA staff (as reflected in the FORA staff report included in Attachment 2), and in our
view there is substantial evidence currently in the record, as well as the interpretation
provided by special counsel to FORA, to support a consistency finding.®

We note that FORA has not yet acted on the request to certify, and the record is
therefore not yet complete. Additional evidence may be submitted into the record which
may bear on the question of substantial evidence. We do not presume to prejudge
FORA's actions, but merely observe that, in our opinion, substantial evidence currently
exists upon which a consistency determination may be made.*

[ll.  The County Has Very Little Risk Of Liability Exposure Due To Language
Differences If FORA Makes The Consistency Certification

As set forth in the summary above, County liability in any given situation will depend
upon specific facts, and we will generally not speculate on hypothetical situations. We
note, however, that the Master Resolution requires that a notice be recorded on every
property within Fort Ord putting an owner on notice that the Reuse Plan applies and any
development will be subject to its terms, and by other restrictions imposed by the
Master Resolution or other enactments by FORA. Section 8.01.010 (j), at page 42 of
Attachment 4. Significantly, this notice will refer solely to the application of the Reuse
Plan and other FORA enactments, and not a local agency’s general plan or other land
use policies.

In addition, if FORA makes the consistency certification, the County will have a variety
of defenses to any action concerning the imposition of additional development
requirements by FORA based on the Reuse Plan. In light of these considerations we
believe the County has little or no exposure to liability should FORA make a consistency
certification in light of any language differences.

* The substantial evidence is more fully described in the FORA staff report and its
attachments (Attachment 2).

* We also render no opinion on whether substantial evidence exists to support a denial
of certification.
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IV.  The Oak Woodland Policies Of The Master Plan Should Provide Equivalent
Protection As The Policies Of The Reuse Plan

The Referral requests “specific assessment of whether oak woodland policies in the
County’s General Plan, state law, and County Code provide equivalent protection as
Biological Resources Policy C-2 of the Reuse Plan, as represented by RMA staff.”

The Reuse Plan Biological Resources Policy C-2 has five subsidiary policies, but by
way of example, the introduction to the policy provides: “The County shall preserve and
enhance the woodland elements in the natural and built environments.” Biological
Resources Policy C-2 of the Master Plan provides: “The County shall encourage the
preservation and enhancement of native oak woodland elements in the natural and built
environments.”

The Board referral correctly observes that the Master Plan policy wording is identical to
the draft Reuse Plan policy language, whereas the final adopted Reuse Plan policy
incorporates revisions from the Reuse Plan Final EIR. The five subsidiary policies
under Master Plan Biological Resources Policy C-2 also reflect the draft Reuse Plan
wording rather than the wording of the Reuse Plan Final EIR.

Similar to the analysis in Part I, above, we conclude that the Master Plan policy
language must be interpreted and applied consistent with the Reuse Plan policy, and
substantial evidence currently exists in the record that would support a consistency
certification by FORA. The question of equivalency is different; however, and does not
bear upon the ability of FORA to make a consistency certification.

In an October 23, 2013 letter from the County to FORA, County staff responded to
public comments concerning the differences in the Biological Resources policy by
noting that the policies would be implemented in a manner consistent with the Reuse
Plan and that oak woodlands are also protected under other General Plan policies (e.g.,
LU Policies 1.6 and 1.7, OS Policies 5.3, 5.4, 5.10, 5.11, and 5.23), state law, and the
County Code. A copy of that letter is included in the FORA Agenda Packet and
enclosed as Attachment 6.

The referral questions whether the policies cited by staff provide equivalent protection
as the Reuse Plan Biological Resources Policy C-2. We note that, on the one hand, it is
obvious from the plain language that “shall preserve” is a stronger mandate than “shall
encourage the preservation.” On the other hand, one could argue that the explicit
reference to “oak woodlands” in the County’s plan is stronger protection for ocak
woodlands than the more vague reference to “woodland” in the final Reuse Plan
language. We also have noted that the Master Plan incorporates all applicable policies
and programs contained in the Reuse Plan. This language provides a basis for the
County to interpret and apply the Master Plan policy as having the same meaning as
the Reuse Plan’s “shall preserve” language.

The Master Plan also explicitly incorporates General Plan policies and directs that the
more restrictive policy will apply in case of a conflict or difference between a policy of
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the Master Plan and General Plan. See Attachment 1 at page FO-1. For example,
General Plan Policy OS 5.3 provides that “[d]evelopment shall be carefully planned to
provide for the conservation and maintenance of critical habitat,” which could be
construed as being as restrictive as Reuse Plan Biological Resources Policy C-2. State
law (Public Resources Code section 21083.4) and General Plan policy 0S-5.23 require
feasible mitigation for loss of oak woodlands; arguably, mitigating loss of oak woodlands
might be considered less protective than preserving them in the first place, but to the
extent mitigation might consist of conservation easements and direct replacement at
more than 1:1 ratio, the mitigation requirements may be quite protective.

Finally, the overall thrust of general plan goals, objectives, and policies is often more
determinative of consistency than the exact words in a particular policy. Even if the
County plan were to use the exact language of the Reuse Plan (e.g., “shall preserve”),
the County would legally have some flexibility in interpretation and application of the
policy within the context of the overall objectives and policies of the Master Plan and
General Plan. As discussed earlier, case law holds that “a project is consistent with the
general plan if considering all its aspects, it will further the objectives and policies of the
general plan and not obstruct their attainment. A given project need not be in perfect
conformity with each and every general plan policy.” Clover Valley Foundation v. City of
Rocklin, 197 Cal. App. 4th at 238. For example, in Clover Valley, the city of Rocklin’s
general plan required all land within 50 feet from the banks of streams to be in an open
space designation. The city approved a road which made two limited encroachments
into the 50-foot buffer. The general plan policy was clear and specific, yet the city found
that the road’s intrusion into the buffer was consistent with the policy based on the city’s
historical practice and its determination that moving the road outside the buffer would
result in additional hillside grading and loss of oak trees. Notwithstanding the specific
mandate of the city’s general plan, the court upheld the city’s finding of general plan
consistency, reasoning that allowing the encroachment into the open space buffer
furthered the general plan’s policies, whereas “strictly enforcing the buffer” would
“defeat[ ] its purposes and likely conflict] ] with other general plan policies.” Id. at 239.
As this case illustrates, the application of general plan policy to a particular project
depends on the facts and circumstances of the project, interpretation of policy by the
decision-maker, and application of the policy within the overall context of the goals,
objectives, and policies of the applicable plan.
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CONCLUSION

The differences in language between the Master Plan and Reuse Plan do not preclude
FORA from certifying the Master Plan as consistent with the Reuse Plan, and
substantial evidence currently exists in the record to support a certification. The County
faces minimal or no liability if FORA certifies consistency. Finally, although equivalency
is not required, the Master Plan and other County policies relating to the preservation of
oak woodlands, and state law, should provide the same or morg protection-for such
woodlands as descrlbed in the Reuse Plan.

LESLE LemARD o
Chief Kssistant County Counsel

LJG:WSS:ljg
Attachments:
Fort Ord Master Plan pages FO-1, FO-2
FORA Agenda Pack excerpts, January 10, 2013
Referral 2013.16
FORA Master Resolution Chapter 8
FORA Special Counsel opinion, September 9, 2013
Benny Young letter to FORA, October 23, 2013
cc: Lew Bauman, CAO

Benny Young, RMA Director

Carl Holm, RMA Deputy Director

Mike Novo, Planning Director
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601 OCEAN VIEW BLVD., APT. 1 |
TEL 831 375-5913 EMAIL JAN

JANE HAINES

February 10, 2014

Michael Houlemard, Director via email to michael@fora.org
Fort Ord Reuse Authority

920 Second Avenue

Marina, CA 93933

Re: Board packet for February 13, 2014
Dear Michael:

This is my third communication to FORA pertaining to the confusing manner in which FORA is
presenting the public’s letters on the topic of consistency between the Monterey County 2010
General Plan and the 1997 Base Reuse Plan. I respect FORA’s integrity, so I don’t think FORA is
deliberately attempting to confuse the issues, However, FORA has presented the letters in a
disordered way at least five times in the past month, so I suggest that FORA place a higher priority
on fairly presenting the public’s comments:

¢ On Tuesday, Feb. 4, I left a voice message for a FORA staff member explaining that the packet
for the Feb. 5 Administrative and Executive Committees misplaced the attachment to my Dec.
30 letter, Rather than having my attachment follow my letter, my attachment was made the
attachment for another, unrelated letter, I requested correction of the error.

¢  On Thursday, Feb, 6, I called FORA again and asked whether my request had been taken care
of. I was told that my request had been forwarded to the staff person in charge of placing
letters into the packet.

o T am sending this Feb. 10 letter because when I reviewed the packet that FORA posted on Feb.
7, I found more errors. Specifically, the attachment to my Dec. 30 letter is now separated from
my Dec.30 letter by an attachment that should follow Sierra Club’s Oct. 10 letter. Additionally,
a second attachment to Sierra Club’s Oct. 10 letter is wholly missing from the packet.

* After seeing the confusing presentation of my and Sierra Club’s letters in both the Feb. 5
Administrative Committee packet and the Feb. 7 Board packet, I reviewed the Jan. 2
Administrative Committee packet and discovered that it wholly omits two attachments to the
Sierra Club’s Oct. 10 letter, Thereafter, [ reviewed the Jan. 10 Board packet and discovered




that my Dec. 30 letter has an erroneous attachment and Sierra Club’s Oct. 10 letter lacks the
same attachment that incorrectly follows my Dec. 30 letter,

FORA’s skewed presentation of our letters distorts our letters’ arguments, As FORA has presented
them, our letters refer to attachments that are not attached and have attachments that are
irrelevant to out arguments.

I request that FORA correct the errors and promptly notify Board members, the public and any
staff members who might have already concluded that my letters and letters from the Sierra Club
don’t make sense. Please explain that the manner in which FORA presented our letters over the
past month is not the way we submitted those letters. I request the following corrections:

1. Move pages 48 and 49 in the Feb. 7 packet to follow page 39.

2. Insert into the packet the important Sept. 16 letter from the Sierra Club to Monterey County
which is referenced in Sierra Club’s letter on page 37 of the Feb. 7 packet. That letter is wholly
missing from the Feb. 7 packet.

3. Move pages 48 and 49 so that they do not follow my Dec, 30 letter which ends on page 47; that
letter’s only attachment begins on page 50. Pages 48 and 49 have nothing to do with my Dec.
30 letter. The attachment that begins at page 50 should follow my letter which ends on page 47
in order fot the reader to understand my Dec. 30 letter.

4, The Jan. 10 memorandum from Asst. County Counsel Leslie Girard to the Bd. of Supervisots
was distributed by FORA at the Jan. 10 FORA meeting. It is therefore part of the

administrative record and should be included in the revised packet.
5. T request that this (my) Feb. 10 letter also be included in the revised packet.

[ am emailing this request to you prior to 8 a.m. on Monday, Feb. 10. I request that the above 5
steps be completed as early as possible today to give FORA Board members and the public
sufficient time to read correct versions of my and Sierra Club’s letters prior to the Feb. 13 Board
meeting. [ further request that an explanation accompany the corrected version, explaining to
anyone who would otherwise rely on the Feb. 7 or earlier versions of our letters, that those letters
and their attachments were mis-assembled by FORA, not by me and not by Sierra Club. I am
making this request on behalf of myself, not on behalf of Sierra Club. I make it on my own behalf
as a member of the public who values accurately informed public decision-making.

Sincerely,

Jane Haines

copy: swaltz@csumb.org, awhite@mclw.org, lippelaw@sonic.net, jfarrow@mrwolfeassociates.com

PAGE2
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Law Offices of
Thomas N. Lippe, ac

201 Mission Street Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, CA 94105 Email: lippelaw@sonic.net
February 12, 2014

Board of Directors

Fort Ord Reuse Authority
920 2nd Avenue

Marina, CA 93933

Re: February 13, 2104 Meeting, Agenda Item # 8a: Certification of the 2010
Monterey County General Plan

Dear Chairperson Edelen and Members of the Board:

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord
Reuse Authority’s (“FORA”) pending certification of the 2010 Monterey County General Plan
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and
8.02.010. Board staff have prepared two alternative certification resolutions (Board Packet,
Attachments A and E).

1. The Sierra Club objects to adoption of the draft resolution at Attachment A.

Attachment A would certify the General Plan as it stands today, without requiring any
changes. The Sierra Club continues to object to this course of action for all the reasons set forth in
its previous comments letters, including my January 8, 2014, letter.

In drafting its new General Plan, the County altered or omitted many important, mandatory
policies and programs of the Base Reuse Plan. These specific, targeted changes cannot be swept
under the rug by pretending that the County General Plan incorporates the entire Base Reuse Plan
“byreference.” The incorporation language of the County General Plan/Fort Ord Master Plan is very
specific in this regard, and leaves no doubt that the County intended to, and did, alter or omit these
Reuse Plan policies and programs. These alterations and omissions fundamentally change the
County’s legal obligations when it reviews future development entitlements, because the changes
transform mandatory requirements of the Reuse Plan into discretionary decisions by the County. As
a result, there is substantial evidence that the County General Plan/Fort Ord Master Plan “is not in
substantial conformance with applicable programs specified in the Reuse Plan” and must be
disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010.

2. The Sierra Club objects to Recital K of the draft resolution at Attachment E.

The Sierra Club appreciates that Board staff prepared an alternative certification resolution
(Board Packet, Attachment E) that conditions final certification of the County General Plan on the
County’s adoption of certain amendments to its General Plan. The Club also appreciates that Board
staff have amended this alternative certification resolution in certain respects in response to my
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January 8, 2014, letter. As a result, if the Board limits its options to the adoption of either
Attachment A or Attachment E, the Sierra Club requests that the Board adopt Attachment E.

However, the Sierra Club also objects to the adoption of Attachment E because it misstates
the applicable standard for the Board’s certification of local general plans. Recital K of Attachment
E states:

The term “consistency” is defined in the General Plan Guidelines adopted by the
State Office of Planning and Research as follows: “An action, program or project is
consistent with the general plan if, considering all its aspects, it will further the
objectives and policies of the general plan and not obstruct their attainment.” This
includes compliance with required procedures such as section 8.020.010 of the
FORA Master Resolution.

The first sentence of this recital states a test developed and adopted by the State Office of
Planning and Research (“OPR”) for determining the consistency of actions, programs or projects
with local general plans. This test is inapplicable to FORA’s determination of the consistency of the
local general plans with the Fort Order Reuse Plan for many reasons discussed in my January 8,
2014, letter. It is also inapplicable for the following additional reasons.

First, OPR’s General Plan Guidelines do not purport to establish a test for determining the
consistency of local general plans with military base reuse plans, either in general (i.e., under the
Military Base Reuse Authority Act at Government Code section 67840.2(c))! or specifically with
respect to the Fort Ord Reuse Plan (i.e., under the Fort Ord Reuse Authority Act at Government
Code section 67675.3 (c)).?

Second, the State Office of Planning and Research (“OPR”) simply has no authority to adopt
guidelines for determining the consistency of local general plans with military base reuse plans.
OPR’s authority to issue the General Plan Guidelines stems from Government Code section 65040.2.
This section directs OPR to develop and adopt guidelines for several “advisory” purposes. (Section
65040.2, subdivision (c).) The primary directive of section 65040.2 is to “develop and adopt

' “The board shall approve and certify the portions of a general plan or amended general
plan applicable to the territory of the base, or any amendments thereto, if the board finds that the
portions of the general plan or amended general plan applicable to the territory of the base meet
the requirements of this title, and are consistent with the reuse plan.” (Government Code §
67840.2(c).)

? “The board shall approve and certify the portions of a general plan or amended general
plan applicable to the territory of Fort Ord, or any amendments thereto, if the board finds that the
portions of the general plan or amended general plan applicable to the territory of Fort Ord meets
the requirements of this title, and is consistent with the Fort Ord Reuse Plan.” (Government Code
§ 67675.3 (c).)
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guidelines for the preparation of and the content of the mandatory elements required in city and
county general plans.” (Section 65040.2, subdivision (a). ) Section 65040.2 also directs that OPR’s
guidelines “shall contain advice including recommendations for best practices to allow for
collaborative land use planning of adjacent civilian and military lands and facilities,” but these
directives pertain only to active, not decommissioned, military lands and bases. (Section 65040.2,
subdivisions (e) and (f).)

Nothing in Government Code section 65040.2 authorizes OPR to develop and adopt
guidelines defining the term “consistency” for determining the consistency of local general plans
with military base reuse plans, either in general under the Military Base Reuse Authority Act or with
respect to Fort Ord under the Fort Ord Reuse Authority Act.® Instead, the Legislature has delegated
the task of developing reuse plans to govern land use planning for decommissioned military bases
exclusively to the local reuse authorities established pursuant to the Military Base Reuse Authority
Act (see Government Code section 67840), or in the case of Fort Ord, pursuant to the Fort Ord Reuse
Authority Act (see Government Code section 67675).

Therefore, the Sierra Club requests that the Board adopt the resolution at Attachment E after
revising it to delete Recital K.

Thank you for your attention to this matter.
Very truly yours,

Thomas N. Lippe
C002 021214 to FORA.wpd

} In fact, nothing in Government Code section 65040.2 authorizes OPR to develop and
adopt guidelines defining the term “consistency” even for purposes of determining the
consistency of actions, programs or projects with local general plans.
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February 13, 2014

Jerry Edelen, Chair

and Members of the Board of Directors
Fort Ord Reuse Authority

920 2™ Ave., Suite A

Marina, CA 93933

Subject: February 13, 2014 FORA Board Agenda Item 8a — Consider
Certification of 2010 Monterey County General Plan as Consistent
with the 1997 Fort Ord Reuse Plan

Dear Chair Edelen and Members of the Board of Directors:

This Office represents Keep Fort Ord Wild and The Open Monterey Project, who
object to a finding by FORA of consistency between the Monterey County General Plan
and the Fort Ord Master Plan and the Fort Ord Reuse Plan. We presume that the
County has provided you with our comment letter submitted last year. However, we
have not seen the issues raised in that letter addressed in the FORA board packet to
date. We again raise all the same objections to FORA that Keep Fort Ord Wild raised
to the County. This letter incorporates the attached letter and all of its objections in its
entirety as if fully set forth herein.

The FORA staff position — that the County plans substantially conform with the
Reuse Plan ~ is not accurate. The omission of required Reuse Plan plans, policies and
programs from the County plans means that the County plans do not substantially
conform with the Reuse Plan.

County General Plan Policies Regarding Water Are Inconsistent With the Fort Ord

Reuse Plan

Keep Fort Ord Wild is particularly concerned about the inconsistency between
the County plans and the Reuse Plan with regard to water. Potable water supply in Fort
Ord is very limited. FORA does not know how much longer the supply will last.

"The general plan is atop the hierarchy of local government law regulating land
use. It has been aptly analogized to 'a constitution for all future developments.” "
(Concerned Citizens of Calaveras County v. Board of Supervisors of Calaveras County
(1985) 166 Cal.App.3d 90, 97, quoting Neighborhood Action Group v. County of
Calaveras (1984) 156 Cal.App.3d 1176, 1183.)

The General Plan is inconsistent with the Reuse Plan with regard to water
supply. Specifically, the Fort Ord Reuse Plan requires the County to do as follows:
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Adoption of appropriate land use regulations that will ensure
that development entitlements will not be approved until
there is verification of an assured long- term water supply for
such development entitiements.

In response, the County’s claim of consistency as to its General Plan is this:

See Public Services Element Policies PS-3.1 and P8-3.2
(pgs. PS-8 and PS-9), the Fort Ord Master Plan Hydrology
and Water Quality Program B-1.6 (p. FO-39), and the
Agreement between FORA and the Monterey County Water
Resources Agency providing rights to a limited amount of
groundwater, the use of which is allocated by resolution of
the FORA Board and, in turn, the County.

(Reso. No. 13-307, p. 10; Reso. No 13-290, Ex. 1, p. 10.)

The County claims do not support a finding of consistency by the FORA Board.

The County policies that the County claims fulfill and are consistent with the Reuse
Plan are as follows:

General Plan Policy PS-3.1 says this:

Except as specifically set forth below, new development for
which a discretionary permit is required, and that will use or
require the use of water, shall be prohibited without proof,
based on specific findings and supported by evidence, that
there is a long-term, sustainable water supply, both in quality
and quantity to serve the development.

This requirement shall not apply to:

a. the first single family dwelling and non-habitable
accessory uses on an

existing lot of record; or

b. specified development (a list to be developed by
ordinance) designed to provide: a) public infrastructure orb)
private infrastructure that provides critical or necessary
services to the public, and that will have a minor or
insubstantial net use of water (e.g. water fagilities,
wastewater treatment facilities, road construction projects,
recycling or solid waste transfer facilities); or

¢. development related to agricultural land uses within Zone
2C of the Salinas Valley groundwater basin, provided the
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County prepare a report to the Board of Supervisors every
five (5) years for Zone 2C examining the degree to which:

1) total Water demand for all uses predicted in the General
Plan EIR for the year 2030 will be reached;

2) groundwater elevations and the seawater intrusion
boundary have changed since the prior reporting period; and
3) other sources of water supply are available.

if, following the periodic report, the Board finds, based upon
substantial evidence in the record, that:

» the total water demand for all uses in Zone 2C in 2030
as predicted in the General Plan EIR is likely to be
exceeded; or

* itis reasonably foreseeable that the total water demand
for all uses in Zone 2C in 2030 would result in one or more
of the following in Zone 2C in 2030: declining groundwater
elevations, further seawater intrusion, increased substantial
adverse impacts on aquatic species, or interference with
existing wells, then the County shall initiate a General Plan
amendment process to consider removing this agricultural
exception in Zone 2C. Development under this agricultural
exception shall be subject to all other policies of the General
Plan and applicable Area Plan; or

d. development in Zone 2C for which the decision maker
makes a finding, supported by substantial evidence in the
record, that the:

1) development is in a Community Area or Rural Center
and is

otherwise consistent with the policies applicable thereto;

2) relevant groundwater basin has sufficient fresh water in
storage to meet all projected demand in the basin for a
period of 75 years; and,

3) benefits of the proposed development clearly outweigh
any adverse impact to the groundwater basin. ‘

General Plan Policy PS.3.2 says this:

Specific criteria for proof of a Long Term Sustainable Water
Supply and an Adequate Water Supply System for new
development requiring a discretionary permit, including but
not limited to residential or commercial subdivisions, shall be
developed by ordinance with the advice of the General
Manager of the Water Resources Agency and the Director of
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the Environmental Health Bureau. A determination of a Long
Term Sustainable Water Supply shall be made upon the
advice of the General Manager of the Water Resources
Agency. The following factors shall be used in developing
the criteria for proof of a long term sustainable water supply
and an adequate water supply system:

a. Water quality;

b.  Authorized production capacity of a facility operating
pursuant to a permit from a regulatory agency, production
capability, and any adverse effect on the economic
extraction of water or other effect on wells in the immediate
vicinity, including recovery rates;

¢. Technical, managerial, and financial capability of the
water purveyor or water system operator;

d. The source of the water supply and the nature of the
right(s) to water from the source;

e. Cumulative impacts of existing and projected future
demand for water from the source, and the ability to reverse
trends contributing to an overdraft condition or otherwise
affecting supply; and

f.  Effects of additional extraction or diversion of water on
the environment including on in-stream flows necessary to
support riparian vegetation, wetlands, fish or other aquatic
life, and the migration potential for steelhead, for the
purpose of minimizing impacts on the environment and to
those resources and species.

g. Completion and operation of new projects, or
implementation of best practices, to renew or sustain aquifer
or basin functions.

The hauling of water shall not be a factor nor a criterion for
the proof of a long term sustainable water supply.

Fort Ord Master Plan Hydrology and Water Quality Program B-1.6 says this:

The County shall review and monitor development
entitlements to ensure that a long-term water supply is
available for the proposed development.

None of these policies are consistent with the Fort Ord Reuse Plan requirement
as stated at the top of page 2 of this letter.

General Plan Policy PS-3.1 provides a rebuttable presumption of long term
sustainable water supplies in Zone 2C, which includes all of developable Fort Ord.
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Nothing in the General Plan states how the presumption can be rebutted and on what
standard or basis. To date, the County has never found this presumption to be
rebutted, or stated how it could be rebutted. This means that new development such as
Monterey Downs can be expected to argue that Monterey Downs does not need to
prove water supply, and does not need to limit itself to water demand, because
Monterey Downs is subject to the PS-3.1 presumption of long-term sustainable water

supply.

The County’s purported reliance on the Agreement between FORA and MCWRA
is not appropriate and is not material to the consistency determination, because the
Agreement is at a much lower level than the General Plan and the Fort Ord Master
Plan. As a general rule, agreements are subject to a general plan and area plan, not
the other way around. As stated above, "The general plan is atop the hierarchy of local
government law regulating land use. It has been aptly analogized to 'a constitution for
all future developments.” " (Concemed Citizens of Calaveras County v. Board of
Supervisors of Calaveras County (1985) 166 Cal.App.3d 90, 97, quoting Neighborhood
Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176, 1183.)

Based on this inconsistency alone, the FORA Board should find the County plan
to be inconsistent with the FORA Reuse Plan. FORA defines “Reuse Plan” to include
the FORA Master Resolution. (Master Resolution, § 1.01.050(a).)

Request: Because the language in the Fort Ord Master Plan Hydrology and
Water Quality Program B-1.6 is so general, developers like Monterey Downs can be
expected to argue that the General Plan Policy PS-3.1 presumption satisfies the
Program B-1.6 language. As a result, if the argument is successful, it is possible that
developments will be approved that exceed the truly available wet water, as opposed to
a theoretical paper allocation. FORA should prevent that, and should ensure that the
two plans are truly consistent. FORA should direct the County to rmodify the General
Plan to state that General Plan policy PS-3.1 does not apply to Fort Ord, and the Fort
Ord Master Plan should also make it clear that due to Fort Ord water restrictions that
policy PS-3.1 does not apply within Fort Ord.

The Reuse Plan States that Water |s a “Central Resource Constraint” at Fort Ord.

The County Plan Is Inconsistent with the Reuse Plan.

The Reuse Plan's lengthy section on “Management of Water Supply” states:

Water supply is a central resource constraint for
development of Fort Ord. Insuring that development does
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not exceed the available water supply and safe yield is a
major component of the DRMP.!

Fort Ord’s water supply is severely compromised due to seawater intrusion, as
well as groundwater contamination from the former military use.

The Reuse Plan calls water a “scarce resource.” The Reuse Plan presents
measures that “ensure that development is managed within this resource constraint.”
The Reuse Plan requires:

. “allocation of the existing potable water supply,” with mandatory
implementation procedures and an annual report,

. a five-year review, and

. water allocation monitoring.?

Pursuant to the Reuse Plan, FORA is required to “monitor” the availability of
water to “insure” that water consumption “will not exceed” the water supply within the
former Fort Ord.* Hydrology and Water Quality Policy B-2 requires the County to
“condition approval of development plans on verification of an assured long-term water
supply for the projects.” The County policy PS-3.1 violates Reuse Policy B-2.

The jurisdiction's general plan is required to be in harmony with the Reuse Plan.
That is a fundamental purpose of the consistency determination. The County General
Plan and the Reuse Plan are not in harmony, and are facially inconsistent. If there is a
conflict between the County General Plan and the Reuse Plan, as exists here, there is
no requirement that the more restrictive plan prevails.

The County General Plan presumption of long term sustainable water supply
would apply to Monterey Downs. As proposed, the Monterey Downs project will require
some 825 acre feet per year or more, according to public records. 825 acre feet would
far exceed the County’s “allocation” at Fort Ord. Under the County General Plan, the
County simply will presume that the water exists to serve Monterey Downs. That is not
consistent with the Reuse Plan or the very real water supply constraints at Fort Ord,

' Fort Ord Reuse Plan: 3.11.5.4, "Management of Water Supply”; Hydrology and
Water Quality Policy B-2.

2 Ibid.
3 Ibid.
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Fort Ord is supplied by water from a “small” aquifer.* FORA is aware that the
aquifer is limited in size, and is not being actively recharged. FORA does not know
when the aquifer is going to run out of water. FORA has never established the safe
yield of the aquifer. FORA has done nothing to address the steadily dwindling small
water supply. FORA has never found that Ford Ord has a “long term sustainable water
supply” nor has FORA even considered the issue.

The County General Plan Policy PS 3.1 “presumption” of a long term sustainable
water supply for all County development on the former Fort Ord places at risk the water
supply for the other jurisdictions, including existing developments like California State
University Monterey Bay, and the commercial developments along Imjin Road. At
particular risk is the entire City of Marina, whose residents and businesses rely on water
from the same water source: a “small” and unsustainable aquifer pumped by Marina
Coast Water District,

As stated above, in September 2013, Keep Fort Ord Wild submitted detailed
comments and exhibits on this point to the County. The County should have provided
those comments to you as part of its submission packet. Out of an abundance of
caution, KFOW attached that letter and enclosures here, and urges FORA to review the
comments and issues carefully. In this letter to FORA, KFOW reiterates and
incorporates each and every one of its concerns and comments that were raised in the
September 2013 KFOW letter to the County. We ask FORA to review the letter and its
enclosures prior to taking any position on the consistency determination for the County
plans.

FORA Executive Officer Cannot Act as a Legislative Authority

Resolution 14-xx (Attachment E, item 5) provides that the General Plan is denied
by the FORA Board, and that the General Plan will be certified if the Board's suggested
modifications are adopted and transmitted to the FORA Board by the County, and the
Executive Officer "confirms such modifications have been made." In other words,
FORA's Executive Officer would be empowered to be part of the legislative
decision-making process in determining whether or not the General Plan shall be
deemed certified. The resolution's proposal to give such legislative authority to the
Executive Officer is an impermissible delegation of legislative authority in violation of
the Article Ill, section 3 of the California Constitution, which provides that "The powers
of state government are legislative, executive, and judicial. Persons charged with the
exercise of one power may not exercise either of the others except as permitted by this
Constitution." An action by FORA to determine whether or not the General Plan shall

* WRIME, Marina Coast Water District Deep Aquifer Study, 2003; United States
Geological Services, 2002.
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be deemed consistent should be an entirely legislative process of the FORA board, so
that FORA's constituents (the public) can evaluate, monitor, and respond to FORA's
action. Allowing the Executive Officer to play a decision-making role in that process
improperly circumvents the public process and shortchanges the public.

An additional reason of why Resolution 14-XX (Attachment A) is improper is
because it is contrary to the CEQA principle proscribing delegation of certain functions
such as assessment of environmental impact. (CEQA Guidelines, § 15025(b).)
Delegation is inconsistent with the purpose of the review and consideration function
because it insulates the members of the FORA Board from public awareness and
possible reaction to the individual members' environmental and economic values. The
Executive Officer should not be given the responsibility to participate in determining
whether modifications have been made (and consequently participate in determining
whether the General Plan should be certified) but he does not have the authority to
approve or disapprove the certification. The Executive Officer is not the decision
maker.

The Language Is Different Between the County Plans and the Reuse Plan

The County has admitted that “the language is different” between the County
plans and the Fort Ord Reuse Plan. (October 23, 2013 County letter, p. 1.) The
County argues that “there is significant history in the Fort Ord Reuse Plan, and in the
FEIR that shape and guide how the policies of the FOMP are interpreted and applied.”
The County’s argument is nonsensical. The County does not explain what the County
means by “significant history in the Fort Ord Reuse Plan” or how the “history” modifies
the adopted written plans, if at all, or its basis for the claims.

Other Concerns

The Veterans cemetery is in the County plans, but is not in the Reuse Plan. The
addition of a Veterans cemetery is not consistent with the Reuse Plan plans, policies
and maps. The change of land use to a Veterans cemetery has not been subjected to
environmental review by any person.

For determination of consistency, FORA should use only the original Reuse
Plan, not the "republished" 2001 version. The 2001 version was never adopted and
has not have environmental review. The County's public records show that the County
relied on the unadopted “republished” 2001 Reuse plan materials when the County
prepared its Fort Ord Master Plan.

The General Plan and Fort Ord Master Plan is inconsistent with the Fort Ord
Reuse Authority’s Development and Resource Management Plan (DRMP). In
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particular, we draw your attention to the policies of the DRMP. We attach the DRMP in
its entirety, exactly as provided on the FORA website (pp. 127-138).

Proposed Findinas

The proposed findings presented to the FORA Board are simply inacourate and
do not corractly present or apply the applicable law and regulations.

At its October 11, 20138 and November 8, 2013 meetings, the consistency
agenda item was not heard. Instead, at the October meeting Chair Edelen announced
the item and immediately stated that the matter would be continued in order for FORA
staff to work on the letters received. He called for a motion to continue, and after very
brief procedural discussion by the Board, the Board unanimously passed the motion to
continua the item. In November 2013, the Board hearing was continued due to lack of
propér public notice pursuant to the FORA Master Resolution. In January 2014, the
itern'was agendized under “old business” on the FORA agenda. We question why this
item was agendized under *old business,” because at the October 11 and November 8
meetings this item was not opened for public comment or presentation.

We have observed that for items called "old business”, the FORA Board does
not consistently open the item for a public hearing. For example, at the October 11
2013 FORA Board meeting, Board Chair Edelen called the “old business” item for
Mr. Bowden's contract for legal services, then Chair Edelen immediately called for a
Board volte. The Board vote took place immediately without any discussion, and
without opening the item to public comment. No mention was made of a public hearing,
and no earlier public hearing was referenced. The public simply was shut out of the
process. The second meeting should also be open for public comment.

A consistency determination is a project subject to CEQA. The consistency
determination is a discretionary act by the FORA Board. That act has not been
evaluated pursuant to CEQA.

Keep Fort Ord Wild and The Open Monterey Project join in all other comments
and concerns submitted to FORA by other groups, agencies, and individuals, We urge
you to consider these comments carefully. Thank you.

Very truly yours,

Mall T&%@m
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Attachments (on CD):
A. FORA Master Resolution, sections 8.02.010, 8.02.020(j)(7)

B. Fort Ord Reuse Plan, 3.11.5.4, “Management of Water Supply” and
Hydrology and Water Quality Policy B-2

C. Monterey County General Plan policy PS-3.1

o

KFOW letter to County Board of Supervisors, September 17, 2013 with
attachments, re County consistency determination (presented to the
County on CD)

Monterey Downs Administrative Draft Environmental Impact Report
Eastside Parkway 90% Improvement Plans

October 7, 2013 letter from FORA

r @ m m

EA/IS for The General Jim Moore Boulevard and Eucalyptus Road
Improvement Project

I Development and Resource Management Plan excerpts

J. History of FORA's illegal changes to Chapter 8 of the Master Resolution,
specifically over 100 changes of the word “shall” to the word “may”

FORA Annual Report FY 2012-213, pages 1-16
August 26, 2013 LandWatch letter to County Board of Supervisors
Zone 2C Map

Z = - A

January 7, 2014 KSBW Report




Link to large
attachments -

ltem 8a
Attachment F.11

Link to attachments A to N and powerpoint
attached to Molly Erickson’s February 13,

2014 letter addressed to the FORA Board of
Directors

http://fora.org/brd031414 .html




