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REGULAR ADMINISTRATIVE COMMITTEE MEETING  
8:15 a.m. Wednesday, March 5, 2014 

920 2nd Avenue, Suite A, Marina CA 93933 (FORA Conference Room) 
 
 
 

AGENDA 
 

1. CALL TO ORDER  
 

2. PLEDGE OF ALLEGIANCE  
 

3. ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE 
 

4. APPROVAL OF MEETING MINUTES 
a. February 5, 2014 Administrative Committee minutes                                               ACTION 
b. February 19, 2014 Administrative Committee minutes                                             ACTION 

 
5. PUBLIC COMMENT PERIOD  

Individuals wishing to address the Administrative Committee on matters within its jurisdiction, 
but not on this agenda, may do so during the Public Comment Period for up to three 
minutes.  Comments on specific agenda items are heard under that item,  

 
6. AGENDA REVIEW - March 14, 2014 Board Meeting                          INFORMATION/ACTION  

   
7. OLD BUSINESS 

a. Capital Improvement Program Development Forecasts 
i. Jurisdiction Updates 
ii. Project Identification - Entitled vs. Planned           INFORMATION/ACTION 

 
8. NEW BUSINESS 

a. Review Consistency Determination: Request for Certification  
of Seaside Zoning Code Text Amendments and Use Permit for  
a Youth Hostel, Located at 4420 Sixth Avenue, Seaside, CA,  
as Consistent with the 1997 Base Reuse Plan                              ACTION 

b. Receive Report on 2014 Annual FORA Federal Legislative Mission             INFORMATION 
c. Base Reuse Plan Implementation - Regional Urban Design Guidelines       INFORMATION 

i. Consultant Solicitation 
ii. Process/Schedule 

 
9. ITEMS FROM MEMBERS 
 
10. ADJOURN TO JOINT COMMITTEE MEETING  
 

Next Administrative Committee Meeting: March 19, 2014 
 



FORT ORO REUSE AUTHORITY 
ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES 
8:15 a.m., Wednesday, February 5,20141 FORA Conference Room 

920 2nd Avenue, Suite A, Marina CA 93933 

1. CALL TO ORDER AND ROLL CALL 
Co-Chair Dawson called the meeting to order at 8:17 a.m. The followin 

Dan Dawson, City of Del Rey Oaks* 
Carl Holm, County of Monterey* 
Elizabeth Caraker, City of Monterey* 
John Dunn, City of Seaside* 
Layne Long, City of Marina* 
Vicki Nakamura, MPC 
Graham Bice, UC MBEST 
Diana Ingersoll, City of Seaside 

* Voting Members 

Tim O'Haiioran, City of 
Anya Spear, CSUMB 
Patrick Breen, M 
Lyle Shurtleff, B 
Bob Schaffer 
Wendy Elliot, 
Chuck La 
Don H 

present: 

FORA Staff: 
Michael Ho'ulemard 
Steve Endsley 
Jim Arnold 
Lena Spilman 
Crissy Maras 
Jonathan Garcia 
osh Metz 

2. PLEDGE OF ALLEGIANCE 

3. 

4. 

5. 

6. 

Diana Ingersoll led the Pledge of Allegiance. 

a. 

I of the California Central 
rity (FORA) staff was working 

avid and Lucile Packard 

Caraker, to approve the December 4, 2014 
d. 

nn, Holm, Long. Noes: None 

ed by Elizabeth Caraker, to approve the January 2, 2014 
inutes as presented. 

raker, Dawson, Dunn, Long. Noes: None. Abstentions: Holm 

Executive Officer Michael Houlemard provided an overview of discussion and action at the January 
10,2014 FORA Board meeting. 



7. FEBRUARY 13.2014 BOARD MEETING - AGENDA REVIEW 
Mr. Houlemard provided an overview of items on the upcoming Board agenda, reminding the 
Committee that the meeting would be held on a Thursday. He stated that the City of Seaside had 
requested to remove item 9a from the Board agenda and to reschedule it for the March Board 
meeting. Co-Chair Dawson indicated that, with the City of Seaside's consent, item 9a would be 
withdrawn from the Administrative Committee agenda as well. John Dunn agreed. Mr. Houlemard 
reviewed several changes to FORA committee membership agendized for Board consideration, 
particularly the proposed Master Resolution amendments altering ructure of the FORA 
Executive Committee. Senior Planner Jonathan Garcia discuss dments made to the 
resolution for item 9b. 

8. OLD BUSINESS 

a. Discuss Habitat Conservation Plan (HCP) Docu 
Mr. Garcia reviewed the HCP document review sc 
Committee and public. 

9. NEW BUSINESS 

a. 

b. 
Determination 
Mr. Garcia stated the 

c. Fort Ord Reuse 
Mr. Houlema 
Worksheet a 
Project Manag 
Committee and 

Whole or in Part, of Seaside 
Hostel, Located at 4420 Sixth 

Plan 

had no further report. 

Update 
arding the use of the Property Transaction 

. Associate Planner Josh Metz and ESCA 
ons and answered questions from the 

submit their Land Use Covenant Reports for the next reporting 



FORT ORO REUSE AUTHORITY 
ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES 
8:15 a.m., Wednesday, February 19, 20141 FORA Conference Room 

920 2nd Avenue, Suite A, Marina CA 93933 

1. CALL TO ORDER AND ROLL CALL 
Co-Chair Houlemard called the meeting to order at 8:18 a.m. The fol 

Dan Dawson, City of Del Rey Oaks* 
Marti Noel, County of Monterey* 
Elizabeth Caraker, City of Monterey* 
John Dunn, City of Seaside* 
Layne Long, City of Marina* 
Vicki Nakamura, MPC 
Diana Ingersoll, City of Seaside 
Tim O'Halioran, City of Seaside 
Mike Lerch, CSUMB 

* Voting Members 

Patrick Breen, MCWD 
Rick Riedl, City of Sea 
Todd Muck, TAMC 
Bob Schaffer 
Wendy Elliot, M 
Chuck La 
Andy 
Doug 

present: 

FORA Staff: 
Michael Houlemard 
Steve Endsley 
Jim Arnold 
Lena Spilman 
Crissy Maras 

Garcia 
Metz 

2. PLEDGE OF ALLEGIANCE 

3. 

4. 

5. 

6. 

Elizabeth Caraker led the Pledge of All 

b. Admin 
Associate Pia 
of workplan item 

4 Board meeting and distributed a letter from 
to discussion of water issues that took place 

ncy determination item. The consistency 
would require a second vote in March. 

Development Forecasts - Reports from Jurisdictions 
that while the tables had been updated to reflect the 

, were, several jurisdictions had yet to submit. In order to 
on schedule, all forecasts must be submitted as soon as 

ard noted the County of Monterey had raised questions about 
ussion of which was scheduled for the next committee meeting. 

Tasks - Post Reassessment Workplan 
Metz reviewed the Board approved workplan and provided a description 

would return to the Administrative Committee for action. 

7. ITEMS FROM MEMBERS 
Co-chair Houlemard discussed recent building removal efforts, noting that a group was working with 
local legislators to put forward legislation this year to assist in those efforts. 

8. ADJOURNMENT 
Co-Chair Dawson adjourned the meeting at 8:50 a.m. 



- START-

DRAFT 
BOARD PACKET 



FORT ORO REUSE AUTHORITY 
920 2nd Avenue, Suite A, Marina, CA 93933 
Phone: (831) 883-3672 I Fax: (831) 883-3675 I www.fora.org 

REGULAR MEETING 
FORT ORD REUSE AUTHORITY BOARD OF DIRECTORS 

Friday, March 14,2014 at 2:00 p.m. 
910 2nd Avenue, Marina, CA 93933 (Carpenters Union Hall) 

AGENDA 

1. CALL TO ORDER 

2. PLEDGE OF ALLEGIANCE 

3. CLOSED SESSION 
a. Conference with Legal Counsel - Existing Litigatl~t'll Gov Cod@ t;4956.9(a) - 2 Cases 

i. Keep Fort Ord Wild v. Fort Ord Reuse Authority (FORAJI Case Number: M114961 
ii. The City of Marina v. Fort Ord Reuse Authority, ClS$:Number: M11856 

4. ANNOUNCEMENT OF ACTION TAK~19MJN;'C)j..,OSED SE~§i~~ 
5. ROLLCALL 

6. ACKNOWLEDGEMENTS, ANNQUNCEMENts, A~Ot:OfU~.ItSPONOENCE 

7. CONSENT AGENDA W' /i~+:'il 
a. Approve Februal)i:t~(~014 Boa~*Meeting Minutes 

/;.i ',<,;/ 

8. OLD BUSINESS ....... .....:.. ' 
a. 2nd VOTE: Consisten~ypetef;mJTI«tj.Qn .. Consider~ertification, 

in Whol~Q .. Part, of ~(110'Monterey Oounty @eneral Plan as 
Consi~t~nt: '.tf;l€i1997 !~ftt,. Ord Reuse Plan 

b. 2n~:~~1i~: Appro\7$~~ecutfifl'f~UiCer Contract Extension 

9. NEWfj·~SINESS 
a. Coni c Determinatlf 

,: Consid~r Certification, in Whole or in 
Part, side Zoning Code Text Amendments and Use Permit 
for a YouJ;ostel, Located~t 4420 Sixth Avenue, Seaside, CA, 
as ConsistEihtANtth the 1i9t'\=ort Ord Reuse Plan 

i. Noticed PlibUc H~~ring 
ii. Board Determfn«f1~1i of Consistency 

b. Appeal: Marina CoasfWater District Determination 
Bay View Community Annexation 

ACTION 

ACTION 
ACTION 

ACTION 

ACTION 
c. Marina Coast Water District Presentation on Status of Water 

Augmentation Program 
d. FORA Mid-Year Budget 
e. Base Reuse Plan Implementation - Regional Urban Design Guidelines 

i. Consultant Solicitation 

INFORMATION/ACTION 
ACTION 

INFORMATION 

ii. Process/Schedule 



10. PUBLIC COMMENT PERIOD 
Members of the public wishing to address the FORA Board of Directors on matters within the 
jurisdiction of FORA, but not on this agenda, may do so during the Public Comment Period for up 
to three minutes. Comments on specific agenda items are heard under that item. 

11. EXECUTIVE OFFICER'S REPORT 
a. Outstanding Receivables 
b. Habitat Conservation Plan Update 
c. Administrative Committee 
d. Veterans Issues Advisory Committee (VIAC) 
e. Finance Committee 
f. WaterlWastewater Oversight Committee 
g. Travel Report 
h. FORA Master Resolution - Revised Version 
i. Public Correspondence to the Board 

12. ITEMS FROM MEMBERS 

13. ADJOURNMENT 

C;;f;'I'\tJ;XT RSClt.lLAR BOARD MEETING: APRIL 11, 2014 
"~#j 

INFORMATION 
INFORMATION 
INFORMATION 
INFORMATION 
INFORMATION 
INFORMATION 
INFORMATION 
INFORMATION 
.INFORMATION 

Persons seeking disability related accommodations should contact FORA 24 hrs prior to the meeting. 
This meeting is recorded by Access Monterey Peninsula and televised Sundays at 9 a.m. and 1 p.m. 

on Marina/Peninsula Chanel 25. The video and meeting materials are available online at www.fora.org. 



! 
) 

Subject: 
2 Vote: Consistency Determination - Consider Certification, in 
Whole or in Part, of 201 0 Monterey County General Plan as 
Consistent with the 1997 Fort Ord Reuse Plan 

Meeting Date: 
nda Number: 

March 14, 2014 
8a 

RECOMMENDATION(S): 

Take a second vote to approve Resolution 14-XX (Att 
2010 Monterey County General Plan (General Plan 
Base Reuse Plan (BRP) (the public hearing wa 
County Weekly and the public hearing was held Q 

BACKGROUND: 

The FORA Board held a noticed public 
the Board voted on a motion to approve 
Plan is consistent with the BRP. Since t 
returning for a second vote. that, 
received a letter from repre Keep 
correspondence was received 
materials to the FORA Board and is 

The County sub 
2013 (Attachme 
website where d 

\-

ACTION 

," ment A), certifying that the 
nsistent with the Fort Ord 

rly noticed in the Monterey 
13,2014). 

14. At the meeting, 
that the General 

the motion is 

At the October 11, 
mem raised concerns that a hard copy of the 

included i 
directing 
voluminous 
please contact 

consistency determination submittal was not 
Committee previously established a policy 

ocum available on the internet in lieu of including 
rd packets. If any Board member finds this difficult, 

With its submittal, the requested a Legislative Land Use Decision review of the 
General Plan in accordance with section 8.02.010 of the Fort Ord Reuse Authority 
(FORA) Master Resolution. Under state law, (as codified in FORA's Master Resolution) 
legislative land use decisions (plan level documents such as General Plans, Zoning 
Codes, General Plans, Redevelopment Plans, etc.) must be scheduled for FORA Board 
review for consideration of certification under strict timeframes. This item is included on 
the Board agenda because the General Plan is a legislative land use decision, requiring 
Board certification. 

The FORA Administrative Committee reviewed this item on October 2nd and October 
30th, 2013. At the October 30th FORA Administrative Committee meeting, County 



representatives addressed each of the issues that were surfaced by the two letters 
received earlier that month, and reviewed their own response letter sent to the 
Administrative Committee. Staff described the Board report that was prepared and 
noted the individual meetings between the County and FORA Staff/Counsel leading up 
to the County letter addressing the issues raised in the late arriving correspondence. 
The Administrative Committee asked that the issues be addressed by counsel and 
outlined for the FORA Board at its November 8th meeting. 

FORA Special Counsel Alan Waltner's response memorandum is included in 
Attachment C to this report, outlining how his previous memoranda addressed issues 
raised in recent comment letters and reiterating those po 

At its January 2, 2014 meeting, the Administrati 
FORA staff, heard comments from member 
comments from County of Monterey Senior PI 

mittee heard a report from 
ic Jane Haines, and heard 

The Committee passed 
Board certify that the a motion to sustain its previous recomme 

2010 Monterey County General Plan is 

DISCUSSION: 

In all consistency determination 
summarized in table form 

meets 
sugg 
implel'YlBcnto 

being ce 
certification 

made, and 

finds that there are several 
. ncy determination and 

rnatives to the staff 
in this staff report and 

1 .020( e) the FORA Master Resolution 
or refuse to certify a Legislative Land 
chment E is a draft resolution that 

eral Plan. This resolution provides 
anterey County General Plan that, if 

xecutive Officer, would result in the General Plan 
.~ BRP. The FORA Board can also refuse 

The draft reso Attachment E includes an additional program, 
Recreation/Open S se Program B-2.1 within the list of policies and program 
to be addressed in point #4. Other resolution changes include a complete 
quotation of Master Reso ution section 8.02.010 subparagraphs 1-6 in recital Land 
clarification of the requested Board action, which is 'certification' that the General Plan 
is consistent with the BRP in lieu of 'concurrence' with the County's determination of 
consistency. The language change from 'concurrence' to 'certification' is supported by 
text found in the Authority Act under Government Code and Chapter 8 of the FORA 
Master Resolution. 

Sometimes additional information is provided to buttress conclusions. In general, it is 
noted that the BRP is a framework for development, not a precise plan to be mirrored. 
However, there are thresholds set in the resource constrained BRP that may not be 



exceeded without other actions, most notably 6,160 new residential housing units and a 
finite water allocation. More particularly, the rationales for consistency analyzed are: 

LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010 
OF THE FORA MASTER RESOLUTION 

(a) In the review, evaluation, and determination of consistency regarding legislative land 
use decisions, the Authority Board shall disapprove any legislative land use decision for 
which there is substantial evidence support by the record, that: 

The General Plan would not establish a land us 
the uses permitted in the BRP. Compare 
increases the amount of habitat within 
result of the December 20, 2005 Mem 
County, Monterey Peninsula College ( 
(BLM), and U.S. Army, which swapped la 
Flats areas of the former Fort The 
acres are available for develop st Ga 
approximately 447 additional h 
additional habitat acres next to 
and provides for MPC to relocate a 
East Garrison area r Fla 
an October 21, 2 t entitl 
Training Facilities, 
the East Garrison a 

that is more intense than 
BRP, the General Plan 

by 246.7 acres as a 
(MOU) among the 

Management 
and Parker 

, .. u,',y, .... uuitional 210 

rlt.;;lY'YnlTu:>n in the 

cified in the Reu 

The General Plan is I conformance with applicable programs. FORA staff 
notes that a member public and representatives of the Ventana Chapter of the 
Sierra Club, Keep Fort Ord Wild, the Open Monterey Project, and LandWatch Monterey 
County provided correspondence at the August 27 and September 17, 2013 Monterey 
County Board of Supervisors hearings pertaining to consistency between the 2010 
Monterey County General Plan 1997 BRP. Copies and similar items were received by 
FORA. In summary, these individual letters requested that the Monterey County Board 
of Supervisors/FORA Board not adopt the consistency finding, citing instances of 
incomplete policies and programs and other issues. FORA staff agrees with Exhibit 1 to 
Monterey County Board of Supervisors Order 13-0952/ Resolution No. 13-307 page 5 of 
13 that: 



Some but not all of the policies and programs have been implemented. 
Implementation efforts are currently underway. Implementation of the Base 
Reuse Plan policies is a separate measure from Consistency with the Base 
Reuse Plan. 

Special legal counsel Alan Waltner's September 3, 2013 memorandum further stated 
that "FORA's procedures for determining consistency correctly interpret and apply the 
FORA Authority Act, Government Code Sections 67650-67700 and the FORA Master 
Resolution." 

Comment letters from the Ventana Chapter of the Sie 
Jane Haines, and others are included in Attachment F 

Club, member of the public 

County staff submitted an October 23, 2013 I 
analysis on concerns raised in recent com 

nt G) providing additional 
how these concerns are 

addressed. 

Does not 
Management Plan, 

at is affected by the General Plan will 
FORA Community Facilities District 

FORA, as well as land sales revenues . 
... County Board of Supervisors Order 13-

13 and the May 8, 2001 Implementation 

tion of the Fort Ord Habita 

The Fort Ord Hab anagement Plan (HMP) designates certain parcels for 
"Development," in order to allow economic recovery through development while 
promoting preservation, enhancement, and restoration of special status plant and 
animal species in designated habitats. The General Plan affects lands that are located 
within areas designated for "Habitat Reserve," "Habitat Corridor," "Development with 
Reserve Areas and Restrictions," and "Development with no Restrictions" under the 
HMP. Lands designated as "Development with no Restrictions" have no management 
restrictions placed upon them as a result of the HMP. The General Plan requires 
implementation of the Fort Ord HMP. 



(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines as such 
guidelines may be developed and approved by the Authority Board; and 

The General Plan would not modify Highway 1 Design Corridor Design Guidelines. 

(8) Is not consistent with the jobs/housing balance requirements developed and 
approved by the Authority Board as provided in Section 8.02.020(t) of this Master 
Resolution. 

The General Plan is consistent with the jobs/housing nce approved by the FORA 
Board. 

Additional Considerations 

FISCAL IMPACT: 
Reviewed by FORA 

This action is reg 
operational impact. 
that the developme 
covered 
payme 
the 1 

COORDINATION: 

eFORA 

fiscal, administrative, or 
y dealt with in this report, it is clarified 
in reuse subject to the General Plan are 

r agreement that ensure a fair share 
. to mitigate for impacts delineated in 

Envi ntal Impact Report. The County has 
all required fees for future developments in the 

ncluded in FORA's annual budget. 

The County, Planners Group, Administrative Committee, and Executive 
Committee 

Prepared by Reviewed by ___________ _ 
Jonathan Garcia Steve Endsley 

Approved by ___________ _ 
Michael A. Houlemard, Jr. 



Resolution 14-XX 

Attachment A to Item Sa 

FORA Board Meeting, 03/14/2014 

Certification of the 2010 ) 
Monterey County General Plan ) 

THIS RESOLUTION is adopted with reference to the following facts and circumstances: 

A. On June 13, 1997, the Fort Ord Reuse Authority (FORA) adopted the Final Base 
Reuse Plan (the "Reuse Plan") under Government Code Section 67675, et seq. 

B. 

C. 

D. 

The Reuse Plan requires each county or city wit 
FORA its general plan or amended general plan 
project entitlements, and legislative land 
requirements. 

By Resolution No. 98-1, the Authority i 

implementing the requirements set fo 

The County of Monterey (Co' 
authority over land situated' 
jurisdiction. 

former Fort Ord to submit to 
,;~oning ordinances, and to submit 

eO'''''' that satisfy the statutory 

lieies and procedures 

'Z~, , 

RA. The C"'\fY has land use 
ort Ord and subject to FORA's 

E. After a noticed 
Monterey Cou 
After noticed p 
determined the 
policies and the 

201 County adopted the 2010 
e>;ltng s on the former Fort Ord. 
<l;~eptember 17, 2013 the County 

nt with the'Reuse Plan, FORA's plans and 
d the Reuse Plan Environmental Impact 

Repo 

F. 0 nty d that FORA certify that the County 
, e Reuse Plan pursuant to the Reuse Plan, FORA 

Authority Act. 

G. Consistent tation Agreement between FORA and the County, on 
September 24, nty provided FORA with a complete copy of the submittal 
for lands on the , Ord, the resolutions and/or ordinance approving it, a staff 
report and material 'ng to the County's action, a reference to the environmental 
documentation and/or CEQA findings, and findings and supporting evidence of its 
determination that the General Plan is consistent with the Reuse Plan and the FORA 
Act (collectively, USupporting MateriaIU). The County requested that FORA certify that 
the General Plan is consistent with the Reuse Plan for those portions of the County 
that lie within the jurisdiction of FORA. 

H. FORA's Executive Officer and the FORA Administrative Committee reviewed and 
evaluated the County's application and Supporting Materials for consistency. The 
Executive Officer submitted a report recommending that the FORA Board find that the 
General Plan is consistent with the Reuse Plan. The Admihistrative Committee 
reviewed the Supporting Material, received additional information, and concurred with 

1 



the Executive Officer's recommendation. The Executive Officer and the FORA 
Executive Committee set the matter for public hearing before the FORA Board on 
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013. 
The November 8, 2013 hearing was then continued to January 10, 2014. The January 
10,2014 hearing was continued to February 13, 2014. 

I. Master Resolution, Chapter 8, Section 8.01.020(e) reads in part: "(e) In the event the 
Authority Board refuses to certify the legislative land use decision in whole or in part, 
the Authority Board's resolution making findings shall include suggested modifications 
which, if adopted and transmitted to the Authority Board by the affected land use 
agency, will allow the legislative land use decision to be certified. If such modifications 
are adopted by the affected land use agency as su , and the Executive Officer 
confirms such modifications have been made, the ive land use decision shall be 
deemed certified ... " 

J. FORA's review, evaluation, and determ 
identified in section 8.02.010. Eval 
Board's decision to certify or to refuse 

K. The term "consistency" is defined in the 

is based on six criteria 
form a basis for the 
use decision. 

Office of Planning and Re as foil 
d by the State 

, or project is 
its aspects, it will further the 
bstruct their attainment." This 

ction 8.02.010 of the FORA 

consistent with the general 
objectives and policies of the 
includes compliance with requ 
Master Resolution 

L. ) reads: "(a) In the review, 
regarding legislative land use decisions, 
lative land use decision for which there is 
that (1) Provides a land use designation 

permitted in the Reuse Plan for the 
ment more dense than the density of use 

affected territory; (3) Is not in substantial 
specified in the Reuse Plan and Section 

ution. 4) Provides uses which conflict or are incompatible 
with uses in the Reuse Plan for the affected property or which 
conflict or are with open space, recreational, or habitat management 
areas within the J of the Authority; (5) Does not require or otherwise provide 
for the financing a stallation, construction, and maintenance of all infrastructure 
necessary to provide adequate public services to the property covered by the 
legislative land use decision; and (6) Does not require or otherwise provide for 
implementation of the Fort Ord Habitat Management Plan." 

NOW THEREFORE be it resolved: 

(1) The FORA Board acknowledges the County's recommendations and actions of 
August 27, 2013, September 17, 2013 and September 24, 2013 requesting that the 
FORA Board certify that the General Plan and the Reuse Plan are consistent. 

2 



(2) The FORA Board has reviewed and considered the EIR and the County's 
environmental documentation, and finds that these documents provide substantial 
additional information for purposes of FORA's determination that the General Plan 
and the Reuse Plan are consistent. 

(3) The FORA Board has considered all the materials submitted with this application 
for a consistency determination, the recommendations of the Executive Officer and 
the Administrative Committee, and the oral and written testimony presented at the 
hearings, all of which are hereby incorporated by reference. 

(4) The FORA Board certifies that the General Plan is consistent with the Base Reuse 
Plan. The FORA Board further finds that its decision is based in part 
upon the substantial evidence submitted reg lowable land uses, a weighing 
of the Reuse Plan's emphasis on a reso strained sustainable reuse that 
evidences a balance between jobs c ng provided, and that the 
cumulative land uses contained in th I are not more intense or 
dense than those contained in the 

(5) The General Plan will, considering 
of the Reuse Plan. The County app 
requirements of Title Govern 

AYES: 

NOES: 

ABSTENTIONS: 

ABSENT: 

ATTEST: 

Michael A. Houlemard, Jr., Secretary 

3 

ectives and policies 
to satisfy the 

an. 

d by , the foregoing 
014, by the following vote: 

Jerry Edelen, Chair 



Planning Department 
Mike Novo, AIGP, Director of Planning 

Jonathan Garcia, Senior Planner 
Fort Ord Reuse Authority 
920 2nd Ave., Suite A 
Marina, CA 93933 

Attachment B to Item 8a 
FORA Board Meeting, 3/14/14 

168 West Alisal Street, 2M Floor 
Salinas, CA 93901 

(831 )755.5025 
Fax: (831) 757·9516 

yyww ,;90. m...9llterQY,.ca. uslrma 

September 24,2013 

SUBJECT: REQUEST FOR FORA CONSISTENCY DETERMINATION ON THE 
2010 MONTEREY COUNTY GENERAL PLAN PURSUANT TO FORA MASTER 
RESOLUTION, ARTICLE 8.01.020 

Dear Mr. Garcia} 

On October 26, 2010 the Board of Supervisors ofthe County of Monterey adopted a 
comprehensive General Plan update (2010 General Plan) (Resolution 10-291). The 2010 General 
Plan now governs the future physioal development of the unincorporated areas of the County of 
Monterey, excluding the Coastal Areas, but including most of the Former FOli Ord. As it relates 
to property in the territory of the Authority to the Executive Offioer, the 2010 General Plan 
contains the Fort Ord Master Plan (in Chapter 9-E). The Fort Ord Master Plan is essentially the 
same as the 2001 Fort Ord Mastel' Plan that was adopted by the County and fOlUld consistent by 
the FOli Ord Reuse Authority Board on January 18,2002 (FOM Resolution #02-3) with some 
minor updates and amendments including: 

• Recognition of the Land Swap Agreement 
• Re~insertion of policies missing from the 2001 plan; and 
• Updates to policies regarding the landfill parcel, East Gal'1'ision, and the York Road 

Planning area to reflect more recent events. 

In February of2012, the County submitted a package, with a formall'equest for a consistency 
determination to the Fort Ol'd Reuse Authority. That paokage included 1 hard copy and 5 CD's 
with the following documents and information: 

. • Attachment 1 - The adopted 2010 General Plan 
• Attachment 2 - CEQA documents including: 

a. Draft EIR 
b. Final EIR; and 
c, Supplemental Information to the FEIR 

• Attachment 3 - Reports and Resolutions 
a. Planning Commission Staff Report and Resolution from August 11,2010 
b. Board of Supervisors Staff Report and Resolutions (10··290 and 1 O~291) 

;:). 



2010 Monterey County General Plan FORA Consistency 
Page 2 of3 

(; Attachment 4 - Fort Ord Master Plan redline version showing changes to text from the 
previously adopted and certified County version of the Fort Ord Base Reuse Plan. 

e Attachment 5 - Consistency Analysis 

The County's consistency determination request was placed on hold while the County processed 
the consistenoy fIndings and certifIcation required by the FORA Master Resolution. Between the 
time of the original submittal and the submittal of this information, the County has amended the 
2010 General Plan three times. Because of these amendments, the County would like to ensure 
that FORA is working with, and considering consistency of, the most recent version of the 
General Plan. The updated seotions of the General Plan along with the EIR Addendums prepared 
for those amendments are included in this revised submittal. In total, this revised submittal 
contains the following documents and information: 

• Amendments to Attachment 1 (The 2010 General Plan) -
o Updated Carmel Valley Master Plan Chapter (Chapter 9~ B of the General Plan) 
o Updated Public Services Chapter (Chapter 5 orthe General Plan) 

These replaoe the chapters in the previously submitted General Plan. Note: The third 
amendment involved a land use designation change on a parcel in southern Monterey 
County and did not have any effect on Fort Ord Territory. 

e Additions to Attachment 2 (CEQA Documents) - Addendums to the General Plan EIR 
were prepared for the General Plan amendments listed above. 

o Addendum 1- (For Amendment to Chapter 5 of2010 General Plan) 
o Addendum 2 - (for Amendment to Carmel Valley Mastel' Plan) 
o 

e Additions to Attachment 3 (Reports and Resolutions) - Two new Board of 
Supervisors Board Reports and Resolutions certifying that the. 20 1 0 General Plan is 
consistent with the Base Reuse Plan: 

o September 17,2013 Board Report and Resolution affirming and updating the 
August 27,2013 decision (Resolution # 13~0952) 

o August 27, 2013 Board Report and Resolution (Resolution # 13~0290) 
o Boatd Repol't for Septembel' 17, 2013 Public Hearing 

e Amended AttachmentS (Consistency Analysis) - A new and updated consistency 
analysis was attached to the August 27 and September 17 Board Resolutions. That 
analysis is the same In both reports. 

e New Attachment 6 (Public Comment) - New COlmnents and correspondence l'eceived 
on for the August 27 and September 17 Board of Supervisors hearing on the consistenoy 
certification. 

o Letter from Sierra Club - Ventana Chapter - September 16, 2013 
o Letter from Law Offices of Michael Stamp - September 17, 2013 
o Letter from Jane Haines .- September 16, 2013 
o Letter from Jane Hainse - August 26,2013 
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o Letter from MR Wolfe ~ August 26, 2013, (Attachement D of September 17, 2013 
Board Report, 

As was the case with the first, submitted with this letter is one hard copy and 5 CD's with the 
updated information listed above. All of the documents from the original submittal and. the 
updated submittal can be found by following the lillie below: 

www.co.monterey.ca.us/:Qlanning/gpu/GPU 20071201 0 M~L Co_ General_PIan_Adopted 10261 
0/2010 _M2£o ~ General "Plan, Adop~l 0261 Q,htm 

This link will take you to the page for the 2010 General Plan, which provides links to the EIR 
and all addendums and a lillie directly to the material submitted as part of this package, 

We would be happy to provide FORA staff and the FORA Board with any additional 
information deemed necessary to complete the Consistency Determination review, We look 
forward to working with you on this and should you have any questions regarding this submittal 
please contact Craig Spencer at (831) 755~5233 or John Ford at (831) 755~5158. 

smr~ q ~ 
Craig W. Spencer, Associate Planner 
Monterey County .- Planning Department 
Email: spencerc@co.monterey.ca.us 

Attachments 



LAW OFFICES OF ALANWAL'TNER 

Memorandum 

Date: December 26, 2013 

To: Fort Ord Reuse Authority 

Board of Directors 

Mayor Jerry Edelen, Board Chair 

Michael Houlemard, Executive Officer 

From: Alan Waltner, Esq. 

Attachment C to Item Sa 

FORA Board Meeting, 03/1412014 

779 DOLORES STREET 
SANFRANOSCO, CALIFORNIA 94110 

TEL (415) 641-4641 
WAL1NERLAW@GMAIL.COM 

RE: Response to Certain Comments on the Monterey County General Plan 
Consistency Review 

This memorandum responds to your request that we address certain comments made in a 
series of letters submitted to FORA l by Jane Haines regarding the Monterey County 
General Plan Consistency Review that is currently pending before FORA. In general, 
this response highlights points made in our two previous memoranda that have been 
overlooked in these letters. 

Although the letters are extensive in length, they largely repeat three basic arguments. 
First, they argue that Section 8.02.010 or the FORA Master Resolution effectively 
modified the consistency review standards of the FORA Act and Master Resolution to 
require "strict adherence to the 1997 Reuse Plan" before consistency can be found. 
Second, they argue that substantial evidence has been provided triggering disapproval of 
the Monterey County General Plan under one or more of the provisions of Master 
Resolution Section 8.02.010 - specifically provisions relating to the intensity ofland 
uses, the density of land uses, and substantial conformance with applicable programs in 
the Reuse Plan. Third, they argue that there is no legal authority supporting a consistency 
review standard that parallels the standard applying in the local planning context under 
the Planning and Zoning Law. All three ofthese arguments were addressed in our 
previous memoranda, as summarized in this memorandum. 

First, there is no support in the FORA Act or Master Resolution for a "strict adherence" 
standard for consistency reviews. The FORA Act itself simply requires that the FORA 
Board find that "the portions of the general plan or amended general plan applicable to 
the territory of the base ... are consistent with the reuse plan." Government Code 
Section 67840.2. As with all statutes, this provision is to be interpreted in accordance 
with the "plain meaning" ofthe word chosen by the Legislature, which is "consistent." 

1 Abbreviations, acronyms and references used in our previous memoranda dated July 3 and September 3, 
2013 will be applied in this memorandum. 
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Regardless of the dictionary chosen, the definition of the word is similar. For example, 
the Merriam-Webster online dictionary defines the tenn as: "marked by hannony, 
regularity, or steady continuity: free from variation or contradiction." The tenn does not 
require that two items be identical or strictly adhere to one another. Instead, it only 
requires hannony and a lack of conflict. This is the approach taken in extensive case law 
interpreting the Legislature's intention in using the same word in the Planning and 
Zoning Law, as summarized in our previous memoranda.2 It is also reflected in various 
provisions of the Master Resolution. For example, Section 8.02.010(b) clearly allows the 
"transfer of the intensity of land uses and/or density of development" between specific 
locations on the base, so long as "the cumulative net density or intensity of the Fort Ord 
Territory is not increased." This means that "strict adherence" to the uses on specific 
parcels is not required so long as a base-wide balance of intensity and density is 
demonstrated. Regarding compliance with BRP programs, Section 8.02.010(a)(3) of the 
Master Resolution requires only "substantial confonnance" with "applicable" programs. 
Again, this is much different than the "strict adherence" standard urged in the comment 
letters. We continue to conclude that the standards being applied by FORA accurately 
implement the FORA Act and the Master Resolution. 

The comment letters argue that language in Master Resolution Section 8.02.010(a) stating 
that the Board "shall disapprove any legislative land use decision for which there is 
substantial evidence of [six listed factors]" implicitly modifies the meaning ofthe word 
"consistent" or alters the consistency review criteria of the Master Resolution to create a 
"strict adherence" standard. This implied modification of the applicable standard is 
unsupported by the stmcture or language of the provision. Such an interpretation would 
also conflict with several mles of statutory constmction, particularly the mle against 
rendering language surplus sage (the interpretation would effectively read Section 
8.02.010(b) and the "substantial confonnance" language out of the Master Resolution) 
and the mle disfavoring implied repeals.3 The plain meaning of the term "consistent" 
still applies, as do the limitations of the Master Resolution embodied in the "substantial 
confonnance" and "applicable" references. 

Second, there is no substantial evidence that any of the six criteria of Master Resolution 
Section 8.02.010(a) have been triggered.4 The comment letters reflect several 

2 The extensive discussion in the comment letters of differences between the FORA Act and the Planning 
and Zoning Law does not alter the fact they both use the same term ("consistent") in a similar context. 

3 There are also substantial questions as to whether the 1997 FORA Board could adopt provisions in the 
Master Resolution that conflict with the FORA Act, establish review standards binding on a reviewing 
Court, or limit the police power discretion of subsequent FORA Boards. These issues are reserved for 
subsequent elaboration if needed. 

4 We note that the six criteria of this section are connected with the word "and." Literally read, then, there 
would need to be substantial evidence that all six criteria have been triggered before disapproval is 
required. The comment letters focus on three of the six criteria and no argument is made regarding the 
other three. Since there is no substantial evidence that any of the criteria have been triggered, this 
memorandum does not rely upon the use of the word "and" in this provision, but the argument is reserved. 
Master Resolution 8.02.0 I 0(a)(3) also refers only to substantial conformance with "programs" and does not 
reference substantial conformance with "policies" of the BRP. Again, this memorandum does not rely 
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fundamental flaws in making this argument. Most importantly, the comment letters 
generally do not point to any specific evidence of a lack of consistency, but instead 
simply reference the Monterey County General Plan and FORA BRP as a whole and urge 
that within them are unspecified inconsistencies. In other words, the comment letters do 
not identify the "substantial evidence" upon which they are relying. The comment letters 
also do not attempt to rebut Monterey County's analyses of consistency that support the 
application. The argument further erroneously applies the "strict adherence" standard 
addressed earlier herein. Thus, for example, regarding the requirement of "substantial 
conformance" with "applicable" programs of the BRP, there is no specifically identified 
evidence in any ofthe comment letters that any particular applicable program has not met 
the substantial confonnance test. 

We note in this regard that the entirety of the BRP has been incorporated by reference 
into the Monterey County General Plan that is the subject ofthe pending consistency 
review application. See Monterey County 2010 General Plan, Chapter 9.E ("This plan 
incorporates all applicable policies and programs contained in the adopted Reuse Plan as 
they pertain to the subject area."). The comment letters do not attempt to explain how, 
despite this incorporation, "substantial confonnance" with applicable BRP programs has 
not been achieved. 

Given the general lack of specific objections in the comments, a more detailed response 
to the commenter's substantial evidence argument cannot be made. The most specific 
objection made is to the fact that a natural ecosystem easement has not yet been recorded 
by Monterey County for the Monterey Downs area. See October 10,2013 letter from 
Jane Haines. However, a commitment has been made by Monterey County, through 
incorporation of the BRP program requiring such an easement. The fact that 
implementation ofthis easement obligation is not yet applicable (there is not yet a 
specific Monterey Downs proposal and adjustments to any protected areas are likely to be 
made, meaning that the property description in an easement cannot yet be defined and 
recording such an easement is not yet possible) does not provide any evidence that 
substantial conformance with this BRP program is not reflected in the Monterey County 
General Plan. Any specific development entitlements for Monterey Downs will be 
subject to further review by the FORA Board at which time the easement obligation can 
be enforced if necessary. The other objections in the comment letters are very cursory 
and do not describe the substantial evidence purported to demonstrate a lack of 
substantial conformance with applicable BRP programs. 

Third, although no challenge to a FORA consistency determination has ever been 
brought, and no other challenge to a FORA land use action has ever proceeded to a 
written judicial opinion, this does not mean that there is no legal authority for the 
interpretation and application of the consistency standard. As discussed earlier herein, 
the Legislature's use ofthe word "consistent" in the FORA Act, and FORA's 
interpretations and implementation of this language in the Master Resolution, are the 
applicable law, as discussed earlier herein and in our earlier memoranda. 

upon this omission, since there is no substantial evidence of applicable BRP policies that have not been 
substantially complied with, but this argument is likewise reserved. 



FORA Master Resolution Section Finding of 
Consistency 

(1) Does not provide for a land use designation that allows more Yes 
intense land uses than the uses permitted in the Reuse Plan for the 
affected territory; 

(2) Does not provide for a development more dense than the density Yes 
of uses permitted in the Reuse Plan for the affected territory; 

(3) Is in substantial conformance with applicable programs specified Yes 
in the Reuse Plan and Section 8.02.020 of this Master Resolution. 
(4) Does not provide uses which conflict with or are incompatible Yes 
with uses permitted or allowed in the Reuse Plan for the affected 
property or which conflict with or are incompatible with open space, 
recreational, or habitat management areas within the jurisdiction of 
the Authority; 
(5) Requires or otherwise provides for the financing and/or Yes 
installation, construction, and maintenance of all infrastructure 
necessary to provide adequate public services to the property covered 
by the legislative land use decision; 
(6) Requires or otherwise provides for implementation of the Fort Yes 
Ord Habitat Management Plan ("HMP"). 
(7) Is consistent with the Highway 1 Scenic Corridor design Yes 
standards as such standards may be developed and approved by the 
Authority Board. 
(8) Is consistent with the jobslhousing balance requirements Yes 
developed and approved by the Authority Board as provided in 
Section 8.02.020(t) of this Master Resolution. 
(9) Prevailing Wage Yes 

-=-- ~-.- ~---- ~-----~ .. -----.-----

Attachment D to Item 8a 
FORA Board Meeting, 03114/2014 

Justification for finding 

The General Plan does not establish land use 
designations more intense than permitted in the Base 
Reuse Plan ("BRP"). See Exhibit 1 to Monterey 
County Board of Supervisors Order 13-
0952/Resolution No. 13-307 (Reso. 13-307) page 5 
of 13. 
The General Plan does not allow denser development 
than permitted in the BRP. See Reso. 13-307 page 5 
of 13. 
The General Plan is in compliance with applicable 
programs. See Reso. 13-307 page 5 of 13. 
No conflict or incompatibility exists between the 
General Plan and BRP. See Reso. 13-307 page 6 of 
13. 

The General Plan does not modify County 
obligations to contribute to basewide costs. See 
Reso. 13-307 page 6 of 13. 

The General Plan provides for HMP implementation. 
See Reso. 13-307 page 6 of 13. 
The General Plan does not modify Highway I Scenic 
Corridor design standards. 

The General Plan is consistent withjob/housing 
balance requirements. See Reso. 13-307 page 13 of 
13. 
The General Plan does not modify prevailing wage 
requirements. 



Resolution 14·XX 

Attachment E to Item 8a 

FORA Board Meeting, 03/14/2014 

Refusal to certify the 2010 ) 
Monterey County General Plan ) 
Until suggested modifications are ) 
Adopted and submitted ) 

THIS RESOLUTION is adopted with reference to the following fa 

A. On June 13, 1997, the Fort Ord Reuse Authority ( 
Reuse Plan (the "Reuse Plan") under Government 

adopted the Final Base 
n 67675, et seq. 

B. The Reuse Plan requires each county or city 
FORA its general plan or amended general 
project entitlements, and legislative la 
requirements. 

C. By Resolution No. 98-1, the Authority Boa 
implementing the requirements forth in the 

D. The County of Monterey (Cou 
authority over land situated 
jurisdiction. 

rt Ord to submit to 
s, and to submit 

the statutory 

. The County has land use 
and subject to FORA's 

E. After a noticed 
Monterey Co 
After noticed 
determined the 

26, 201 , the County adopted the 2010 

polici d the 
Re 

, affecting lands on the former Fort Ord. 
13 and September 17, 2013 the County 
with the Reuse Plan, FORA's plans and 
the Reuse Plan Environmental Impact 

F. County requested that FORA certify that the County 
he Reuse Plan pursuant to the Reuse Plan, FORA 

Reuse Authority Act. 

G. Cons ementation Agreement between FORA and the County, on 
Septem County provided FORA with a complete copy of the submittal 
for lands on r Fort Ord, the resolutions and/or ordinance approving it, a staff 
report and relating to the County's action, a reference to the environmental 
documentation and/or CEQA findings, and findings and supporting evidence of its 
determination that the General Plan is consistent with the Reuse Plan and the FORA 
Act (collectively, "Supporting Material"). The County requested that FORA certify that 
the General Plan is consistent with the Reuse Plan for those portions of the County 
that lie within the jurisdiction of FORA. 

H. FORA's Executive Officer and the FORA Administrative Committee reviewed and 
evaluated the County's application and Supporting Materials for consistency. The 
Executive Officer submitted a report recommending that the FORA Board find that the 

1 



General Plan is consistent with the Reuse Plan. The Administrative Committee 
reviewed the Supporting Material, received additional information, and concurred with 
the Executive Officer's recommendation. The Executive Officer and the FORA 
Executive Committee set the matter for public hearing before the FORA Board on 
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013. 
The November 8, 2013 hearing was then continued to January 10, 2014. The January 
10, 2014 hearing was continued to February 13, 2014. 

I. Master Resolution, Chapter 8, Section 8.01.020(e) reads in part: "(e) In the event the 
Authority Board refuses to certify the legislative land use d on in whole or in part, 
the Authority Board's resolution making findings shall inc gested modifications 
which, if adopted and transmitted to the Authority the affected land use 
agency, will allow the legislative land use decision . If such modifications 
are adopted by the affected land use agency as s the Executive Officer 
confirms such modifications have been made, se decision shall be 
deemed certified ... " 

J. FORA's review, evaluation, and determ 
identified in section 8.02.010. Evaluati 
Board's decision to certify or to refuse to 

six criteria 
riteria form is for the 

ative land use decision. 

K. Guidelines adopted by the State 
program, or project is 

, it will further the 
their attainment." This 

ctlon 8.02.010 of the FORA 

L. .010(a)(1-6) reads: "(a) In the review, 
regarding legislative land use decisions, 
lative land use decision for which there is 

rted by the rd, that (1) Provides a land use designation 
uses than the uses permitted in the Reuse Plan for the 
for a development more dense than the density of use 

r the affected territory; (3) Is not in substantial 
cable rograms specified in the Reuse Plan and Section 

lution. (4) Provides uses which conflict or are incompatible 
lIowed in the Reuse Plan for the affected property or which 
ible with open space, recreational, or habitat management 

iction of the Authority; (5) Does not require or otherwise provide 
or installation, construction, and maintenance of all infrastructure 

necessary to provide adequate public services to the property covered by the 
legislative land use decision; and (6) Does not require or otherwise provide for 
implementation of the Fort Ord Habitat Management Plan." 

2 



NOW THEREFORE be it resolved: 

1. The FORA Board acknowledges the County's actions of August 27, 2013, 
September 17, 2013 and September 24, 2013, and the County's request that FORA 
certify that the County General Plan is consistent with the Reuse Plan pursuant to 
the Reuse Plan, FORA Master Resolution, and Fort Ord Reuse Authority Act. 

2. The FORA Board has reviewed and considered the EIR and the County's 
environmental documentation, and finds that these documents provide substantial 
additional information for purposes of FORA's determin that the General Plan 
and the Reuse Plan are consistent. 

3. The FORA Board has considered all the mate 
for a consistency determination, the recomme 
Administrative Committee and the oral a 
hearings, all of which are hereby inrnr'nnlr<:> 

4. The FORA Board refuses to certify 
programs are adopted in the Fort 0 
as currently included and worded 
Recreation/Open Space Use (ROL 
ROLU Program B-2.1, H and 
Programs B-1.1 through B 
Biological Resources (BR) Po 

5. If such modifi 
Officer co 
deemed 

d with this application 
Executive Officer and 

presented at the 

licies and 
neral Plan 

uggested, and the Executive 
e, the General Plan shall be 

s by , the foregoing 
day of March, 2014, by the following vote: 

NOES: 

ABSTENTIONS: 

ABSENT: 

Jerry Edelen, Chair 
ATTEST: 

Michael A. Houlemard, Jr., Secretary 
3 



Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

601 OCEAN view Bl,VD., APT. 1 : 
n:l" 831375-5913 ~:MAII... J) lL---_________ ==ol 

IN 

October 10, 2013 

Fort Ord Reuse Authority Board of Directors 
820 2nd Avenue 
Marina, CA 93833 

Re: October 11 Agenda - Item 8e - Consistency Determihation: 
2010 Monterey County General Plan 

Dear FORA Board of Directors: 

The 2010 Monterey County General Plan is Inconsistent with the 1897 Base 
Reuse Plan (BRP) because It omits applicable BRP programs. Certification of 
consistency between the two plans should be delayed until the omitted 
programs are added to the General Plan. Otherwise, the plans are inconsistent 
and the California Environmental Quality Act (CEQA) will require environmental 
review of impacts that could result from the inconsistencies. 

This letter will explain which BRP programs have been omitted from the 2010 
GeneralPlan and how omitting those programs will result In potentially 
significant environmental impacts. 

FORA's October 11 and the County's September 17 staff reports discount the 
publics' comments on the Inconsistencies by saying that Implementation is a 
different matter than consistency. However, I and others are commenting about 
the omission of BRP programs from the 2010 Monterey County General Plan. 
The omission of applicable programs is not an implementation issue.1 It is a 
consistenoy Issue as well as a CEQA Issue. 

The following page uses the proposed Monterey Downs project to illustrate the 
potentially significant environmental impacts from omitting three applicable 
programs, assuming that Seaside will annex Monterey County land for Monterey 
Downs, although of course the impacts would also occur to other 
County projeots too. There will be arrows pointing to various locations 
on the Monterey Downs land use map. The arrows are oonnected to 
boxes which explain the BRP program that was omitted from the County's 2010 
General Plan, and how omission of that program is likely to cause a significant 
adverse environmental impact. 

1 Implementation Is defined In the Oxford dictionary as "the prooess of putting a deolslon or plan Into effect." 
Conslstenoy is defined as "oonformlty In the application of something, typically that which Is necessary for 
the sake of logic, accllraoY,or fairness." 



Recreation/Open Space Land Use Program A~'I .2. This Open Space & Trails 
parcel is 72.5 acres entitled Parcel E19a.2 . The HMP designates it for Habitat 
Reserve. BRP Recreation/Open Space Land Use Program A-1.2 states: "The 

of Monterey shall cause to be recorded a Natural Ecosystem Easement 
deed restriction tl1at will run with the land In perpetuity for all identified open spaoe 
lands," (A natural eoosystem deed restriction Is intended to mitigate the oumulative 
effects of development on sensitive solis, including Arnold and Oceano soils, 
Parcel E19a.2 Is comprised of ,Arnold soli.) Without Recreation/Open Space Land 

se Program A-1.2, Monterey County will not have to record a Natural Ecosystem 
Easement deed restriction on ParoeL E19a.2. Thus, the natural ecosystem on Parcel 
E19a.2 will not be protected. Program A-1.2 is on page 270 of Volume II of the 8RP, 

ut It Is omitted from the Monterey County 2010 General Plan, 

Noise Program 8-1.2. The Sports 
Arena Training Facility adjoins CSUMS. 

Students who are studying or in lectures 
could be distracted by shouting, loud 

speakers and other noisy activities at the Sports 
Arena, SRP Noise program 8-1.2 on page 412 of 

RP Volume II states: "Whenever praotlcal and 
Ie, the County shall segregate sensitive 

i.",,.',,,,l'fw,,, such as residential land Llses, from noise 
enerators through land use." Noise program 8-1.2 is 
mitted from the Monterey COLlnty201 0 General Plan, 

It must be Included to protect CSUMB against 
Istracting noises from the Sports Arena, 

Recreation/Open Space Land Use Program 8-2.1. Nearly the entire eastern edge 
of Monterey Downs adjoins a habitat management area, (Continued next page,) 

PME2 



(Recreation/Open Bpae€) Land Use Program EH~.1 oontinued), BRP Recreation/ 
Open Space Land Use program B-2.1 is partially included in the 2010 Monterey 
County General Plan although the final two sentences are omitted. The final two 
sentences prohibit general purpose roads within a 150 feet buffer area adjoining 
habitat management areaS. BRP Recreation/Open Space Land Use Program 8··2,1 
states on pg. 270 of BRP Vol. II: "The County of Monterey shall review each future 
development project for compatibility with adjacent open spaoe land uses and 
require that suitable open space buffers are incorporated into the development plan 
of Inoompatible land Uses as a condition of project approval. When buffers are 
required as a condition of approval adjacent to habitat-management areas, the 
buffersl7afl be at least 150 feet. Roads shall not b$ allowed within the buffer 
area exol!lpt for restrici'ed access maintenance or emergenoy access 
roads," (Emphasis added to final two sentenoes to identify the two sentences 
omitted from the 2010 Monterey County General Plan Reoreatlon/Open Space Land 
Use Program B-2.1.) Without the complete text of Program 8-2,1 to protect it, the 
adjoining habitat management area oan be adversely Impaoted. 

The above omissions do not pertain to Implementation. Rather, they pertain to 
inconsistency between the BRP and the 2010 Monterey County General Plan. 
They and other omitted or misstated BRP polfoies2 make the 20'\ 0 Monterey 
County General Plan inoonsistent with the BRP. 

FORA Master Resolution Section 67675.4 

In addition to the inoonsistenoy issues described above, I want to mention 
Master Resolution section 67675.4 which required FORA to set a date for 
Monterey County to submit to FORA its zoning ordinances and other 
implementing aotions pertaining to Fort Ord land after the 2001 ~2002 
certifioation o'f consistenoy between Monterey County's General Plan with the 
BRP. 

Section 67675.4 states: 

(a) Within 30 days after the certification of a generalplan or amended 
general plan, or any portion thereof,the board shall, after consultation with 
the county or a city, establish 8. date tor that county or city to submit the 

:< Additional omissions and errors can be Identified by oomparlng BRP Hydrology and Water 
Quality programs B-2, 8·1.3, 8·1 04,8-1.5, B.1.6 and B-1.7 on page 353 (and 347) of BRP 
Volume II with pages FO-38, 39 in the Monterey County General Plan (MCGP), Additional 
omissions and errors are in 8RP Hydrology and Water Quality program C-6.1 on page 4-66 of 
BRP Vol. II which does not appear on page FO-41 of the MCGP, which Is where it would be 
looated if It wel'e Inoluded, Also, oompare the words "oonourrehtly with development approval" in 
Pedestrian and Bloyoles program B-1.2 on page 310 of BRP Vol. II with the omission of those 
words In program 8-1.2 on page FO-29 in MCGP.Also, oompare Blologioal Resouroes program 
A-8.1 on page 381 of BRP Vol. II with program A-8.1 on pg. F0-46 of the MCGP. In eaoh 
instanoe, a program required by the BRP for Monterey County Is either partially or wholly omitted 
in the 2010 MCGP, or written In a manner Inoonslstent with the gist of the corresponding 8RP 
program, 
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zoning ordlnanoes, zoning district maps, and, where necessary, other 
Implementing actions applicable to the territory of Fort Ord. 

(b) If the county or city falls to meet the schedule established pursuant to 
subdivision (a), the board may waive the deadlines for board action on 
submitted zonlhg ordinances, zoning dlstriot maps, and, where necessary, 
other Implementing actions, as set forth in Section 67675.5. 

Apparently, FORA never required Monterey County to submit its zoning 
ordinances and other implementing actions, beoause the 2012 Scaping Report 
lists the following incomplete implementation of Monterey County zoning 
ordinances and other implementing actions: 

appropriate infill residential zoning for CSUMB to expand Its housing stock 
(Scoping Report pg. 4-5) 
amend zoning In the Greater Monterey Peninsula Area Plan (Soaping 

. Report pg. 4-8) 
amend zoning ordinance in regard to all Fort Ord areas other than East 
Garrison (Scoping Report pgs. 4-7, 4-13, 4-20, 4-29) 
amend County Code Chapter 11.24 to regulate card rooms and to prohibit 
gambling within Fort Ord (Sooping Report pg. 4-27) 
amend County Subdivision Ordinance which identifies a standard of3 acres 
per 1,000 people (Sooping Report pg. 4-40) 
amend County's review prooedures to ensure oompatlbllity with the historic 
context and associated land uses as a condition of project approval 
(Scoping Report pg. 4-158) 

Thus, I am requesting that FORA do what it apparently failed to do in 2001-2002, 
which is to require Monterey County to submit its zoning ordinances and other 
implementing actions to FORA within 30 days after the certlfioation of the 
General Plan. The submittal should include the above-mentioned zoning 
ordinances. 

Conolusion 

I request FORA to require Monterey County to add the omitted applicable BRP 
programs to the 2010 Monterey County General Plan and to correct related 
errors before FORA makes a finding of consistency. I also request FORA to 
comply with Master Resolution seotlon 67675.4. 

Sincerely, 

Jane Haines 
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SIERRA CLUB '1/ENTANA CHAPTER 

P.O. r,OX '%67, CARMEL, CAUj10RNJA .93921 

CHAPTER OH1CE. llNYmONMllNTAL CENTlJR (831) 624~8().n 

10 Ootober 2013 

Dear Fort Ord Rense Authority Board Members; 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

The Sierra Clnb reoommends that the FORA Board find the 2010 Monterey COllnty General Plan, and the 
inoluded FOi"t Ol'cl Mastel' Plan (POMP), inconsistent with the Fort Ord Reuse Plan (PORP). based on 
evidence that .the General Plan does not reflect the appropriate language and programs of the PORP Final 
Envii'onmental Impact Report (EIR), In point offact, parts ofthe FOMP precisely reVerse specific changes 
made in and for the FORP Final ElK Following CEQA law, the Sie!'!"a Club expeots that the 2010 
Monterey County General Plan reflects rather than alters the provisions of the FORP Final EIR before it 
would be founet to be consistent with the FORr. 

The Sierra Club further recommends that the FORA Board defer a finding of consistency until the County 
of Montel'ey Land Use Plan map (Figure 6a) aool\l'ately refleots the FORP County of Monterey Land Use 
Concept Map 4.1~7 and the FORP Land Use Concept Map 3.3-1, Ensuring that planning maps are carefcllly 
aligned in detail and designation will not only SUpport a finding of consistency, but may serve to avoid later 
oonflicts that arise from the differenoes between the documents. 

By way of illustration, this letter will address three speoific differences between the 2010 General Plan and 
the FORP, inoluding: 

1) Theol11ission in the FOMP of the PORP Reoreation/Open Space Land Use Program A-L?
NatUl'a! Ecosystem Easement Deed Restriotion (PORP Volume 2', p. 270). 

2) The reversed articulation of the Recreation/Open Space Land Use Program A-1. 
3) The 111islllatched lane! use designation between the County of M®l1terey Lane! Use Plan (Figure 6a) 

and the FORP County of Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map 
3.3-1. 

These examples are meant to pl'Ovide clear differences, but are not meant to represent a complete list of 
differences between the General Plan and the FORP EIR. 

Program Omission 
As is dearly shown in the FORP Final Draft EIR (p, 4-14, see attached except of same), the following 
program in unde1'linecl, which means that it waS an edit meant to be included in the Final Draft ElR. 

Program A-l.2: The County of Monterey shall cause to be reoOl'ded a Nat,lral Ecosystem 
Easement deed restriction that wlll run with the land in pemettli\y.for all identified open space 
lands, 

Appropriately, Program A·1.2 also appears iu Vohmle Two: Reuse Plan Elements of the FORP (see page 
270). 

At the 17 September 2013 Board of Supervisor's meeting, Monterey County staff acknowledged that 
Recreation/Open Space Land Use Progl'am A-1.2 - Natural Ecosystem Easement Deed Restriction was len 
out of the POMP brought forward to the Bourd. The staff l'epresentative went on to note that despite this 
omission, the county was in the process of having these easements reviewed and approved by FORA, so tlw 
county was carrying Ollt this progl'un1 (caphlred on the video ft'om the 17 September 2013 Board of 
Supervisor's meeting, 1 :40: lOin the web video record). However, he offered no supporting evidence to 

.. . 1'0 explo7'l~, enjoy, preserve and j.lrotect the Meion's forests, ~Jlaters, wildlife and wildemes$, .. 
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support this claim. Regardless, the omission still represents a specific and significant alteration of th(;1 Final 
BIR. 

The stated omission of a specific Land Use program - a program that is separate from and in addition to the 
Habitat Management restl:iotions - renders the POMP inadequate to oarry out the self-same provision of the 
FORP. 

Further, Program A· 1.2 is ql1ite specific in the action it proscribes for establishing "oriteria and standards 
for the 11sesof land, water, air, spaoe, and other natural resouroes within the area of the base." (Govt. Code 
§ 67675(0) (1». Thisdistingciishes it from the latitode that accompanies shifts inland use density with 
regard to the "integrated arrangement and general looation and extent of land, water, air, space, and other 
natural resources within the atea of the base." Excluding such a specific provision renders the FOMP out of 
substantial conformance with the FORP. 

Reversed Articulation of Program 
Recreation/ Open Spaoe Land Use Policy A-I, as stated in the FOMP (p. FO-21), misquotes the policy in 
the FORP and thereby ohanges its specificity. In order to be in confol1nanoewith the FORP,the policy 
shouldl'ead: "TheCol.lnty of Monterey shall protect irreplaoeable natural resources and open space at 
former Fort 01'd." (my italios to emphasize the language that was neglected in the FOMP). 

Because the wording in the FOMP - " .... encoul'age the conservation ane! preservation of ... " - is 1110re 
gellel'al and does not convey the same level ofl'esponsibility as the FORP language does, it l'epresents a 
notable difference in the policy language. This is underscored by the fact that this is the precise change that 
was made in the Final Environmental Impaot Report: "enoourage the consel'vation and preservation of' is 
marked bystrikethl'ough text, and "protect" is added, itS shown by under1ining(p. 4-14, FORP: Final 
Environmental Impact Repoli;). As with the addition of Program A-1.2 mentioned above, this change in 
language is also reflected on p. 270 in Vol1Jme Two of the FORP. 

Monterey Counly staff's response to the Board of Supervisors regarding this point (captured on the video 
fl'om the 17 September 2013 Board of Supervisor's meeting) 1 :40:00 in the web video record) Was that the 
"protect" language was chClnged to the "enoourage" language. It is not clear how the precise language that 
was altered for the Final EIR could 01' would have been returned to the very same language that was 
altered. It is also not clear which suocession of document represent this reversion. Again, Monterey County 
staff offeree! not evidence to support their claim. 

Mismatched maps 
The Reassessment process has bought to light the importance ofFORP maps that align with the specific 
provisions of the FORP and subsequent determinations of consistenoy. The Category II oonsidel'ations in 
the Reassessment Report are testimony to this point. Withholding a finding of consistency until the FOMP 
Figure 6a accurately reflects both FORP County of Monterey Land Use Concept Map 4.1-7 and FORP 
Land Use Concept Map 3.3-1 would ensure the land use designations acourately describe the provisions of 
the FORP. For an extended, but not exhaustive list of the errors in the FOMP FigUl'e6a, see attached 16 
Septel11ber 2013 letter to the Monterey County Board of Supervisors. 

The response of tbe Monterey County staff to each ofthe errors identified on FOMP Figure 6a is available 
by viewing the web video from the 17 Septel11be1'2013 Board of Supervisor's meeting. The primary 
defense offered by the County staff was that FOMP Figure 6a) as is, was founel consistent in2001. The 
Sierra Club would point out that inoreased attention to acomaoy,. despite past oversights, serves to guide all 
parties more effeotively in the realization ofth0 FORP. 

, .. 1'0 explol'e I enjoy I preserve and protecc the nati~'(I/$ fomts I 1uaters) wildlife and wilderness .. , 
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The points above are illustrations of apparent errors in the current version of the FOMP, but they likely do 
not exhaust the changes that would be required before a vote of consistency by the FORA Board would be 
merited. For instance, the header neal' the bottom ofp. FO"4 reads "Design Principals" when it should read 
"Design Principles", 

The Sierra Club looks forward to further work on the Fort Ord Master Plan so that, as described in the 
Master Resolution, its substantial conformance with the Fort Orc! Reuse Plan is aSSUl'ec!. 

Sincerely, 

Soott Waltz, Ph,D. 
Sierra Club, Ventana Chapter 
(SWIRD) 

".10 explore, enjoy, pl'i?$ilwe and tlrotect the nation's forest,s, q,(laters, ~ui1d!ife and wildernes$". 



Urban Village and Employment Center with approximately 85 acres dedicated to 
Office/R&D and Business Park/Light Industrial land uses. These manufacturing and 
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air 
pollution, which may adversely affect the recreational opportunities and experiences at the 
Youth Camp District. The MOUT POST facility would also potentially conflict with the 
Youth Camp District due to noise and public safety risks. 

The following policies and programs developed for the Drtift Fert Ord Ret/se Plan for Monterey 
County relate to both the protection of open space and compatibility of open space areas with 
adjacent areas: 

Land Use Element 

Recreation/ Open Space Land U sePolicy A-l: The County of Monterey shall protect 
cncouragc thc consct'ntion and prcscnation of irreplaceable natural resources and open 
space at former Fort Ord. 

Program A-1.1: The County of Monterey shall identify natural resources and open space, 
and incorporate them into Greater Monterey Peninsula Area Plan and zoning designations. 

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Ecosystem 
Easement deed restriction that will run with the land in perpetuity for all identified open 
space lands. 

Recreation/Open Space Land Use Policy B-2: The County of Monterey shall use open 
space as a buffer between various types of land use. 

Program B-2.1: The County of Monterey shall review each development project at former 
Fort Ord with regard to the need for open space buffers between land uses. 

Recreation /Open Space Land Use: Program E-1.6: The Youth Camp District in the 
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp. 
The County of Monterey shall assure that this planned use is compatible with adjacent land 
uses which may include a public safety agency training facility with shooting ranges in the 
East Garrison area located to the East. 

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate 
with the universities, colleges and other school districts or entities the planning of both 
public lands designated for university-related uses and adjacent lands. 

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses 
which may be incompatible with public lands, such as major roadways near residential or 
university areas, location of the York School augmentation area adjacent to the habitat 
management area, and siting of the Monterey Peninsula College'S MOUT law enforcement 
training program in the BLM Management/Recreation Planning Area. 

Further policies regarding the general protection of open space areas can be found in Section 4.3 -
Recreation and Open Space Element of the Drcift Fert Od Ret/se Plan. Additional policies and 

Environmental Setting, Impacts and Mitigation 
4-14 

Fort Ord Reuse Plan EIR 
Certified: June 13, 1997 
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16 September 2013 

Dear Monterey County Board of Supervisors; 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

The Fort Ord Master Plan (FOMP), Chapter 9,E of the 2010 Monterey County General Plan 
includes a number of significant enol'S, l11Cluding mistaken map designations, misaligned land use 
descriptions, at least one misqnoted policy, and the wholesale omission of a program that was 
described in both the Fort Ord Reuse Plan (FORF) and the FORI> Reassessment report. The Sierra 
Club requests that the Board of Supervisors delay a vote on consistency with the FORF until the 
ertors in the FOMP are cOl·rected. The Sierra Club also .requests that the County staff prepare a 
complete report, with substantiating evidence, regarding all discrepancies between theoorreoted 
FOMP and the FORP, 

What follows is an idel1titloation of the more obvious errors in the publically posted web-version 
oftile FOMP, 

Map Concerns 
Despite the faot that the text of the POMP notes that: "." the Land Use Map oontained in this plan 
is the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse Plan" (p, 
FO-4), there are a number of obvious disorepancies between Figure LU6a and·PORF County of 
Monterey Land Use Conoept Map 4,1-71 FORF Land Use Concept Map 3,3-1, including the 
follOWing: 

Although a boot-shaped parcel corresponding to Army Paroel # 1..20,2.2 and 1..20,2.3.1 is 
deSignated Publio Facility/Institutional on the PORP Land Use Concept Map 3.3·1 and 
County of Monterey Land Use Concept Map 4.1·7, the same parcel in Figure LU6a Fort 
Ord Master Plan-Land Use Plan is labeled Habitat Management and Planned 
Development Mixed Use. 

The square;-ish polygon west of Laguna Seoa Reoreation Area corresponding to Army 
Parcel # 1,.20.6 is designated as Open Space/Recreational on 3.3·1 and 4.1-7, but is 
labeled as Habitat Management in Figure LU6a. 

The strip of 7 ,2 acres that con0sponds to Al1UY Parcel # L20, 18, aoknowledged as Low 
Density Residential on 3.3·1 and 4,1-7 is represented as roadway in Figul'e LU6a, 

Although the parcel oonesponding to Army Paroel # Ell b,2 is wholly designated as 
Development on 3.3·1 and 4.1-7, Figure LU6a labels a significant strip along the west 
edge as Habitat Management, 

These e110rs render FOMP Figure LU6a inconsistent with FORP maps 3.3-1 and 4.1·7. 

" :n) eX/lk)l'i, enjoy, pl'eSr!.1've and /l1otect the nation's forests, ~vaters, wildlife and wilcfurnes$", 
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The Board of Supervisors may also wish to consider amending the FOMP to take mto account the 
designation of the National Monument, as this change ip. designation clearly impacts land USe 
decisions. 

Error in Land Use Description (or Mapping Designations) 
Although the FORP maps 3.3·1 and 4.1-7 label the more general East Garrison land parcels as a 
Pla1l1J.ed Development Mixed Use District,the HMP includes parcels within this general area as 
habitat reserve, specifically Army Parcels Ellb.7.2, Ell b.7.1.2, and Ellb7.1. L These three 
paroels are n9t distinguished as either Open Space/ Recreational or Habitat Management on either 
the aforementioned FORP maps or LU6a. Howeve1', the general language of the FORP addresses 
Pla1l1J.ed Development! Mixed Use concept as encompassing the juxtaposition of developed areas 
with habitat areas. The 2002 Assessment l'eport authored by Zander Associates speaks rather 
clearly to this: 

The Base Reuse Plan designated East Garrison as a Planned Development Mixed·Use 
District. This designation is intended to encourage the development of pedestrian
oriented community centers that support a wide variety of commercial, residential, retail, 
professional service, cultural and entertainment activities. The Base Reuse Plan concept 
fot East Gatrison envisions central core village with adjacent ojJice and commercia/118e8 
transitioning (e.g. with equestrian staging areas, trailheads) from developed areas to 
HMP·designated habitat reserve lands. (my emphasis) 

This suggests that either the description ofFlanned DevelopmentlMixed Use on p. }iO-S of the 
FOMP sho1.11d c1adfy that habitat reserve is a key ele:tJ'1cnt in this concept of the associated 
Plamled DevelopmentlMixed Use District designation or that both the FORP maps (map3.3-1 and 
4.1· 7), as well as the FOMP map (LU6a), should be amended to reveal the habitat reServe 
designation of habitat parcels. . 

Misquoted Policy 
Recreation! Open Space Land Use Policy A· 1, as stated in the FOMP (p. FO.21), misq1.1otes the 
policy in the. FORP and thereby changes its specificity. In order to be in conformance with the 
FORP., the policy shonld read: "The County of Monterey shall pro teet irreplaceable natural 
resources and open space at former Fort Ord." (my italics to emphasize altered language in the 
FOMP). 

B.ecause the wording in the FOMP - " ... encourage the conservation and presetvation of ... " - is 
more general and does not convey the same level of responsibility as the FORP language does, it 
is inconsistent with the FORP. 

Policy Omission 
The FOMP omits mention of the FORP Recreation/Open Space Land Use Program A·1.2-
Natural Ecosystem Easement Deed Restriction (FORP V dume 4, p. 270). Program A· 1.2 states 
that "The County of Monterey shall cause to be recorded a Natural Ecosystem Easement 
restriction that will run with the land in pe1'petuity for all identified open space lands." (my italics 

. .. To exploj'e, enjoy, preserve and k)Totect the nation'sforests, ~tJClters\ ~vtldlifeal1dwilderness .. , 
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to emphasize the breadth of this mandate). Recreation/Open Space Land Use Program A·1.2 is 
also clearly identified in the Reassessment report (p, 3-48: as an unfinished program). 

Omission of an entire pl'Og1'a:m identified in the FOR? and the Reassessment report would clearly 
be inconsistent with the FOR? 

The points above are illustrations of apparent errors in the current version onhe FOMP, but they 
likely do not exhaust the changes that would be required before a vote by the Board of 
Supervisors would be merited. For instance, the header near the bottom of p. FO-4 reads '''Design 
PrincipalS" when it should read "Design Principles". 

The Sierra Club looks forward to further work on the Fort Ord Master Plan so that, as desc1'ibed 
in the Master Resolution, its substantial conformance with the Fort Ord Reuse Plan is assured. 

Sincerely, 

Scott Waltz, Ph.D. 
Sierra Club, Ventana Chapter 
(SW/RD) 
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November 7, 2013 

Fort Ord Reuse Board o'f Directors 
920 2nd Avenue 
Marina, CA 93933 

r--A-=-t:-:-ta-c-:-hm-en-=-t -=F-;-to~l;:-te-m-8::-a--' 
FORA Board Meeting, 3/14/14 

board@fora.org 

Re: November 8 Agenda - Item 6a - 2010 Monterey County General Plan 
Consistency Determination 

Dear FORA Board of Directors: 

The November 5 defeat of Measures K and M shows that the voters want the 
1997 Base Reuse Plan implemented. However, the 2010 Monterey County 
General Plan fails to implement important programs from the 1997 Base Reuse 
Plan, including programs applicable to land currently under Monterey County 
jurisdiction which Seaside wants to annex for the Monterey Downs project. This 
exclusion of important applicable programs necessitates that the 2010 General 
Plan not be found consistent with the 1997 Base Reuse Plan. 

My October 10 letter, included in your packet on pages 24-27 and incorporated 
herein, shows that the 2010 Monterey County General Plan omits Base Reuse 
Plan Recreation/Open Space Land Use Program A-1.2, a program that would 
apply to the central eastern parcel within the Monterey Downs project and 
would require an 
easement deed 
restriction to run with 
the land to protect 
the parcel's sensitive 
soils. Also omitted is 
Noise Program B-1.2 
that would apply to 
the Monterey Downs 
Sports Arena in the 
northern central 
portion of the land to 
protect the adjacent 
land owner (CSUMB) 



against loud noises. Also omitted are two important sentences in Recreation! 
Open Space Land Use Program B-2.1 which would bar roads through a 150 feet 
wide buffer area on the central east 72.5 acre parcel adjoining adjacent habitat 
management areas. 

The 1997 Base Reuse Plan expressly makes those omitted programs applicable 
to Monterey County lands. (1997 Base Reuse Plan pages 270 and 460.) 

FORA's Master Resolution, section 8.02.010 (a)(3), states that "in the review, 
evaluation, and determination of consistency regarding legislative land use 

decisions, the Authority Board shall disapprove (emphasis added) any 
legislative land use decision for which there is substantial evidence supported 
by the record, that...[the legislative land use decision] is not in substantial 
conformance with applicable programs specified in the Reuse Plan and Section 
8.02.020 of this Master Resolution." 

Since the 2010 Monterey County General Plan completely omits two applicable 
programs and an essential component of a third program, and the Master 

Resolution states that the Authority Board shall disapprove (emphasis added) a 
consistency finding when substantial evidence shows the general plan is not in 
substantial conformance with applicable programs, your Board will violate 
Master Resolution section 8.02.01 O(a)(c) if you find the 2010 Monterey County 
General Plan consistent with the 1997 Base Reuse Plan. 

The November 8 staff report asserts that "there are several defensible rationales 
for making an affirmative consistency determination" and the resolution in your 
Board packet asserts that "FORA's consistency determination must be based 
upon the overall congruence between the submittal and the Reuse Plan, not on 
a precise match between the two." No legal authority supports those assertions. 
"Defensible rationale" and "overall congruence" are legally improper standards 
for finding consistency when the controlling regulation says "shall disapprove." 

The November 5 Election Results 

The November 5 election results retain the 1997 Base Reuse Plan. It is a plan 
that was based on a million dollar study and forged from a lengthy process of 
political and legal compromise. The Plan has not been implemented according 
to the plain meaning of its text, nor has Chapter 8 of the Master Resolution been 
enforced according to the plain meaning of its text. 

PAGE2 



The November 5 election results will hopefully cause the FORA Board to return 
to the plain meaning of the Reuse Plan and the plain meaning of Chapter 8: 

• The text of the 1997 Reuse Plan says that "The County of Monterey shall 
cause to be recorded a Natural Ecosystem Easement deed restriction that will 
run with the land in perpetuity for all identified open space lands." (Volume II of 
Base Reuse Plan, pg. 270.) 

• The text of Chapter 8 says that "In the review, evaluation, and determination of 
consistency regarding legislative land use decisions, the Authority Board shall 
disapprove any legislative land use decision for which there is substantial 
evidence supported by the record, that [the land use decision] is not in 
substantial conformance with applicable programs specified in the Reuse Plan 
and Section 8.02.020 of the Master Resolution." 

Substantial evidence consists of page 270 of the 1997 Reuse Plan compared to 
page FO-21 of the 2010 Monterey County General Plan. Page 270 includes the 
open space program; page FO-21 does not. 

Chapter 8 says that when the legislative decision is not in substantial 
conformance with an applicable program of the Reuse Plan, the FORA Board 
"shall" disapprove a consistency finding. What could be more clear than that? 

The staff report on page 6 of your packet states that "strict timelines" in State 
law require FORA to act on the County's request for a consistency finding. State 
law allows 90 days from the date of submittal. The date of submittal was 
September 24, 2013. That means that as of your meeting tomorrow (November 
8), forty-five days will remain before your Board must act. 

Forty-five days is sufficient time for FORA staff to compile an explanation based 
on the actual text of the 1997 Reuse Plan, the actual text of 201 0 General 

Plan, and the actual text of Chapter 8 to explain to your Board why FORA staff 
recommends that your Board find consistency when the actual text of those 
three documents mandates your Board to disapprove finding consistency. Your 
staff report contains terms like "several defensible rationales" and "overall 
congruence." However, I've been unable to find those terms in any statute, 
regulation or case law applicable to a consistency finding by FORA. 

Tomorrow, three days after the voters spoke, presents an opportunity to the 
FORA Board to finally require accountability from FORA staff to implement the 
plain meaning of FORA governing documents. I request that at tomorrow's 
hearing, your Board do so. 

Sincerely, 

PAGE3 
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November 8, 2013 

Fort Ord Reuse Board of Directors 
920 2nd Avenue 
Marina, CA 93933 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

board@fora.org 

Re: FORA's proposed resolutions for item 6a on the November 8 agenda 

Dear FORA Board of Directors: 

I met with FORA's attorney and other FORA staff on November 4 to discuss legal 
issues pertaining to FORA's consistency findings. It was my understanding that 
FORA would rewrite its resolutions prior to the November 8 Board meeting so I did 
not address the issue of FORA's resolutions in my November 7 letter to the FORA 
Board. Apparently FORA did rewrite the resolutions because last night I found 
revised resolutions posted on the FORA website. However, the revised resolutions 
contain the same legal errors that I'd expected would be corrected. 

This letter will attempt to explain why FORA's resolutions for finding consistency 
between a general plan and the Reuse Plan omit legally required findings, and why 
FORA's past omissions of the legally-required findings have inappropriately resulted 
in general plans shaping the Reuse Plan rather than the Reuse Plan shaping general 
plans. 

It's complicated, but I will try to explain: 

• Chapter 8, section 8.02.01 O(a), states the standard for determining consistency 
between a general plan and the Reuse Plan as follows: "In the review, evaluation, 
and determination of consistency regarding legislative land use decisions, the 
Authority Board shall disapprove any legislative land use decision for which there 
is substantial evidence supported by the record, that [any of six criteria are met]." 

• The above standard is written in the negative and it greatly limits the FORA 
Board's discretion. Any substantial eVidence showing that the legislative decision 
meets any of the criteria for disapproval requires that the FORA Board shall 
disapprove a finding of consistency. 



• In contrast, FORA's current and past resolutions have been written in the 
affirmative to give the FORA Board broad discretion. Any substantial evidence 
showing that the legislative decision is consistent with the Reuse Plan allows the 
resolutions' findings to support a finding of consistency. 

• The difference between the negative and the affirmative finding is similar to the 
difference between criminal and civil law. In criminal law, the evidence must prove 
beyond a reasonable doubt that a person is gUilty. In civil law, a person is liable if 
a preponderance of the evidence shows the person is liable. It is much harder to 
prove a fact beyond a reasonable doubt than it is to show that the preponderance 
of the evidence proves the fact. (That is why O.J. Simpson was not criminally 
liable but was liable for civil damages.) 

• In the case of general plan consistency with the Reuse Plan, it is much harder to 
show that no substantial evidence requires disapproval of a consistency finding 
than it is to show that substantial evidence supports a consistency finding. 

The resolutions' affirmative findings do not meet the criteria for adequate findings 

set forth by the California Supreme Court in Topanga Association for a Scenic 
Community v. County of Los Angeles (1974) 11 Cal.3d 506. Topanga holds that 
findings must bridge the analytic gap between the raw evidence and ultimate 
decision. It states: "If the Legislature had desired otherwise, it could have declared 
as a possible basis for issuing mandamus the absence of sUbstantial evidence to 
support the administrative agency's action. By focusing, instead, upon the 
relationships between evidence and findings and between findings and ultimate 

action (emphasis added), the Legislature sought to direct the reviewing court's 

attention to the analytic route the administrative agency traveled from evidence to 
action." Topanga 11 Cal.3d 506 at 515. 

The governing legal authority for the FORA Board to evaluate consistency between 
a general plan and the Reuse Plan is Chapter 8, Section 8.02.01 O(a). It states that 
the FORA Board shall disapprove consistency if any substantial evidence shows 
that any of six criteria are met. Thus, FORA's resolution must show the analytic route 
by stating that FORA examined the evidence and found that no substantial evidence 
supports any of the six criteria for disapproval in Section 8.02.01 O(a). (Alternatively, 
the resolution could state that FORA examined the evidence and found that 
substantial eVidence supports one or more of the criteria.) 

Instead, FORA's resolutions state that FORA finds substantial evidence to support 
finding that the General Plan and Reuse Plan are consistent. That affirmative finding 
does not bridge the analytic gap between evidence and the ultimate decision in the 
manner required by Section 8.02.01 O(a). 

PAGE2 



Probably the above distinction seems trivial to you, but consider this. If the standard 
is whether any evidence supports finding that the 2010 Monterey County General 
Plan is consistent with the Base Reuse Plan, the answer is obviously "yes, it does." 
There is plenty of evidence that the 2010 Monterey County General Plan is 
consistent with the Reuse Plan. 

On the other hand, if the standard is whether any evidence shows that the 2010 
General Plan does not meet the third criteria (substantial conformance with 
applicable programs specified in the Reuse Plan), the answer is obviously that the 
evidence clearly shows that the General Plan omits two applicable Reuse Plan 
programs and an important component of a third applicable program. 

Thus, the difference between utilizing an affirmative or a negative standard will 
determine whether or not FORA must disallow a finding of consistency (which it 
must in the case of the negative finding), or whether FORA can find that the 2010 
General Plan is consistent with the Reuse Plan (which it must in the case of the 
affirmative finding). 

Pursuant to Topanga, FORA will abuse its discretion if it utilizes an affirmative 
finding in its resolution, because the affirmative finding does not address the 
analytic route that Section 8.02.01 O(a) requires FORA to follow from consideration of 
the evidence to the ultimate decision. 

In sum, FORA's resolutions must be rewritten to show the analytic route prescribed 
by Master Resolution Section 8.02.010(a). Rather than affirmatively finding that the 
General Plan is, or is not, consistent with the Reuse Plan, the resolution must find 
either that no sUbstantial evidence shows that the General Plan is not in substantial 
conformance with applicable Reuse Plan programs (in which case FORA must find 
the plans to be consistent), or that substantial evidence shows that the General Plan 
is not in substantial conformance with applicable Reuse Plan programs (in which 
case FORA must disallow a finding of consistency). 

In their current form, the resolutions require your Board to find the 2010 General 
Plan is consistent the Reuse Plan. However, the current form of the resolutions lacks 
findings that bridge the analytic gap between the raw evidence and your ultimate 
decision. Thus, the resolutions must be redrafted to bridge that gap, or otherwise 
making your decision based on the resolutions in their current form will be an abuse 
of discretion. 

If Fort Ord is to be redeveloped in accordance with the Reuse Plan, step #1 is to 
correct FORA's past procedure for finding general plan consistency. 

Sincerely, 

Jane Haines 
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601 OOEAN VIEW BLVD., APT. 1 PAOIFIO GROVE, CA 93950 
TEl. 831 375-5913 EMAIL JANEHAINES@REDSHIFT.OOM 

JANE HAINES 

December 30,2013 
Alan Waltner, Esq .. 
via Michael Houlemard at FORA 
Marina, CA 

Dear Mr. Waltner: 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

I'm the retired land use attorney whose comments on the Monterey 
County General Plan consistency review you address in your December 
26 memorandum to the Fort Ord Reuse Authority. I will provide this 
letter to Michael Houlemard in an envelope addressed to your San 
Francisco office and leave it up to Michael andJon Giffen as to whether 
or not they forward this to you. . 

. MY!.l1aiIlPurpos~ f~ writ~~s to provig~jTou_vvjth!h..~ .enc~osed copy of ____ 
the 1998 settlement agreement between the Sierra Club and FORA. 
Your memorandum refers to Chapter 8 of the FORA Master 
Resolution, which is Exhibit 1 to the settlement agreement. However, I 
want you to see the entire agreement so you can see that Sierra Club 
agreed to settle its judicial challenge to the Reuse Plan in exchange for 
FORA adopting Chapter 8 as an implementation measure for the Reuse 
Plan. (Settlement Agreement,paragraph 2.) 

You characterize my first argument as saying that Section 8.02.0lO of 
the Master Resolution modifies the consistency review standards of the 
FORA Act to require "strict adherence to the 1997 Reuse Plan" before 
consistency can be found. Although I'm not aware of having phrased it 
as ':strict adherence," I do read Section 8.02.010 literally as saying the 
FORA Board "shall disapprove" consistency of a general plan when 
substantial evidence shows the general plan is "not in substantial 
conformance with applicable programs specified in the Reuse Plan and 
Section 8.02.020." I read subdivision (c) of Section 8.02.010 as saying 
that substantial compliance is demonstrated when the applicant land use 
agency has complieq with all provisions of Section 8.02.010 in addition 



to Section 8.02.020. If that's what you mean by "strict adherence," then 
yes, that is my argument. It is based on FORA's agreement to adopt 
Chapter 8 as an impl~mentation measure for the Reuse Plan and in that 
respect does not "modify" the consistency review standards of the 
FORA Act, but rather denotes how they will be implemented. 

You characterize my second argument as saying that evidence of 
intensity of land uses, density of land uses, and substantial conformance 
with applicable programs in the Reuse Plan triggers the "shall 
disapprove" requirement. I'm not aware that I mentioned intensity or 
density of land uses, but definitely I argued that the Monterey County 
General Plan's omission of Reuse Plan Recreation/ Open Space Land 
Use Program A-1.2 triggers disapproval, and is also a CEQA violation 
with foreseeably significant environmental consequences. Program A-I.2 
would apply to the 72.5 acre Habitat Reserve Parcel E19.a.2 which 
Seaside will need to annex from Monterey County for purposes of 
including the parcel in Seaside's Monterey Downs project. Seaside's 
General Plan does not include a program such as A-1.2, so if Seaside 
annexes that parcel without Monterey County havjng first recorded the 
Natural Ecosystem Easement deed restriction, the parcel's sensitive 
Oceano and Arnold soils will lack the protection required by the 1997 
FEIR. Similarly, Monterey County General Plan omission of a critical 
requirement in Program B-2.1 also has foreseeably significant 
environmental consequences.! (See 1997 FEIR pages 4-14 and 4-15 
attached.)2 

You characterize my third argument as saying there is no legal authority 
supporting a consistency review standard that parallels the consistency 
standard under the Planning and Zoning Law. I agree with your 
characterization in that I believe that the "shall disapprove" requirement 

1 Your memorandum states that my October lO letter objects that Nlonterey County has not 
yet recorded the easement. I can't find that objection in my October IO letter and it seems 
unlikely I would have made it because Nlonterey County has not yet accepted the deed to 
Habitat Reserve Parcel El9.a.2. 

2 Your memorandum notes that the entirety of the ERP has been incorporated "by reference" 
into the Nlonterey County General Plan. I find the General Plan statement that you reference 
(but without the "by reference"), but the statement is belied by the fact that the Plan omits all 
or portions of the 8 programs identified in footnote 2 of my October lO letter in addition to 
Reuse Plan Recreation/Open Space Land Use Programs A-1.2 and B-2.1 plus Noise Program 
B-1.2. 
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in Section 8.02.020 differs significantly from the Planning and Zoning 
Law consistency standard applicable to consistency with general plans. 

As this letter's final point, my November 8 letter, which you've 
apparently read, explains my belief that FORA's general plan 
consistency determination is an adjudicatory decision and is therefore 
subject to the Topanga holding that the findings must bridge the analytic 
gap between the raw evidence and the ultimate decision. The Board 
Report for FORA's upcomingJanuary 10 hearing on the Monterey 
County General Plan consistency determination contains a proposed 
resolution to find consistency (resolution available on the FORA website) 
utilizing the findings I object to, such as the factual finding that 
"consistency" in this context is defined by OPR's General Plan 
Guidelines and that substantial evidence shows the General Plan is in 
substantial conformance with applicable Reuse Plan programs. In my 
view, those findings do not bridge the analytic gap between a consistency 
decision and the requirement of Section 8.02.020. 

Attorneys whom I highly respect; respect you highly. That's why I 
thought it worth the time to write you this letter -- to ensure that you are 
aware of Sierra Club's stated reason for supporting the Reuse Plan. I'm 
not affiliated with Sierra Club and I'm on inactive status with the 
California Bar so I can't give legal advice. I simply wanted to 
communicate to you on my own behalf what I've stated above. 

Sincerely; 

Jane Haines 
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SETTLEMENT AGREEMENT AND GENERAL 

Attachment F to Item Sa 
FORA Board Meeting, 3/14/14 

This Agreement is made this ~ day of November, 1998, by and between Petitioner 
SlERRA CLUB and Respondent FORT OED ~:USE AUlBORITY. 

RecitaIS 

A. On July 16, 1991" ?etitioner SIERRA CLUB, a California nOil-profit corporation, 
filed a Petition for Writ of Mandamus q.g'!instRespondent'FORT ORD REUSE AUTHORITY 
('FORA~')~ a gnvemmezr..al ~ntit.Y org~~9 undei the la-ws 6fthe State of California, ch2.11engipg 
actions of FORA in approving Fhe :tort Or4 Reu~e Pian ~-1d. the ReuSe Pial!' s concomitant 
Environmental Impact Report. The Petit.i?ll:fc:rWrit of Manrlamus was filed in Monterey Couni:"J 
Superior Court and is identified in tl}e official records oithe court as Ca...-%l No. 112014. _ 

B. Pursuant to the provisions afthe CaliforinaE~vir~enta1 QWili!;yj~,ct. the 
Petitioner and Respondent have met on numerous occaSions over ITIany months iuan attempt to 
resolve the dispute in an Ijmlcable a:qd constructive lllfii-mer. 

" 

C. WituQutadmitting liabil,;-iy 9rgui1~ all parties desire to resolve this litigation and 
avoid ir.eUn1ng :further cost, ~~pense", ,~4 disruptiollinclden:t to the litigation. The pm;ti$further 
desire ttrachieve a fun and comn!ete'Sett1emeIIt of all claims and causes of action with reference 
to each other_ ',", '", " " 

D. Settlement of the di?putelp.vQJye~ FORA aa<ption of a legislative adion in the 
form of an amendment to FO.R,A~s,<'M~i?J;' R~oiutio1i,~ Tllls legislative aCtion has been 
identified as "Chapter 8 to the F crt. OrdReuse AuthoritY 'Master ResofutiO'P..." relating to :Base 
Reuse PlaIlI'ing and Consistency Determinations'" and the proposed legislative action haS beer) 
subject to public h~gs@'4, disc.u~kms. The most recent draft of tltis iegislative action reflects 
the results of this hearlngpf;oces;> ~ it ix; at~<;chedtp tIll's agref.;~en:t as Exhibit ~f A." The form of 
the deed restriction and ng~ice required by Section 8j}l.OlO''(j) fu'1(l(k) of Chapter 8 are attached 
to this agreement as Exhibits lIE't and IICn Th~$ierra Ciub has revieWed Exhibits "A", u,B" and 
"en and the Siena Club has approved these d9~eIltS and supp0r:ts the FORA Board of 
Directors: adoption oHilis legisiation in its current fonn. 

Terms 

The parties hereby agree, warrant, ~d represent as follows: 
~. 

1. FOR.A. adopted Chapter g to the Fort Ord Reuse Auth~rity Master Resolt..'tion in 
substantiaily the fonn contained in Exhibit "A;' to this Agreement, subject to Sierra Club 

Sierra Club v. FORA 
Case Number 112(114 1 
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. .. .,. .,. , .. . 

.executing a settlement agreement ill this litigation agreeing toirliSn¥Ss th,e litig?¥~ The. deed 
restriction and notice required by Section 8.01.010 ill and ('iC) of Chapter 8 s"M.ttbe approved and 
recorded in the form contained in. Exhibits "Bll and. IIG\' to this agreement. 

2. vi1tnF()~ adoption o~C.hapter 8iti$efoqn de$'Cribedinp,atagr~ph 1 as an 
implem~?1iort !il~~~e,fO+the Reus~.Plan. the ~~ CL~~ndcirse~. ~d ~~pC.itS the Reuse 
P1aii and ac~owledgeSth~ R,eusePliuiasa con$'alnt~~pla.n thif~iresthat d.eYeiopro.er..t 

~~~°brr~aSll~1n~t¥'e~~~~::= ::~ri~r~~~~;t:~witirln 
ilnprovements and ifu.ljo'~ctUre necessary foserve FcOd or~t . 

3~ In a fo..rfu acceptable to Authority ~unsel ofFOR,A., the SIERRA CLUB will 
dismiss t..he litigation rrif'et~&ld in $e r~~a1s, With pr~judld~~ .., .. .. ...' ,', 

4. FORA agrees that in. the eve~t FoRA conSlde.rs any amendment to Chapter 8 of 
the FORA MaSter Re.solrt ... io~ FORA s~ perlbiUl?-'l1 enillq~ntal asSes$rr£nt consistent with 
thepi6ViiiOii's ofllie CallfoiPia E."V.1;ot'.p1~ti,1,(f4aJitiA~ {i~~Qg')arl-dtbe r.L~~and 
reghl~il01is promUlgated tlrei-~under p~9rt(j J;Pti$i4~ti~n,?O.?pi#Yt:¥Of atir~cli am~ndmenl 
In addition, FORA shall provide the SIERRA CLUB and itsattomey'ofreeord at least 30 daJlS 
notice ofthe preparation of such envrron."n-entai asse5sm.ent, which shall include fu.1. oPportunit'f to 
corr.merrton Sl.wh, as'sel~ and at 1~ ,1~ days !l0!ic~. of.~hearingon <my proposed 
a.l1endmetJ;·of~htipte:f 8. ,th~ p~J~ iilrther~gr~iha:t' eacha~~erit to Ghapter 8 will be 
rW..eVlem itL'ider'CEQA as a I1ewproject :p.ot b~ SUbi~~ to thli ~iI."iromne!rt.al review limitatlOX'.5 of 
PublicRksOilrces' Codi S~..£.on 2:11,66.' ... ' :,~ .. . , " , '. . 

:5. . F~K4. shruif~rthw.jtn uponthe;:~on oftbiS'agreerilel1t tontribute the amwnt 
of$ 'dir.d:tly to,tUe SIERJ.tA CLU13;~ ~tr..eystowards tnetotai cost 
the SIERRA CL$'s att~m~yS f~~ legai (;9~s.it!tl1e'prepa'ra:tion aicdffiir-,g of the Petition 
and in. the negotiatioiloft~ StWJeJ1'.ent,?f:tf.j~ ,dlsPu~e, mc1udfugthe te" .. iew and¥Ommoot on tl.1e 
proposed Chapte!" g and the prepa..:.;.auori ofthi$at¢e@Et.ent.'ExCeptas cthe.""'N.ise'provided in this 
paragraph, t.iJe pa.rties agree that each pfu-ty shall be respdnsibie respeeaveI;y fot the paymellt of 
their own costs, attorr..eys' fees. and ali other expenses h'lc .... ured in. connection with the above 
ac+J.on or any matter or thing respecting me rel~d: claims . 

.• ,1/1, 

6. In considveraticn oft.~e cOVenants mu-fually and individually undertaken in this 
agreew.ent a."'ld e':&cept as~pressly provided in this agree:rnent, t..~e SlE?..RA CLti13. its agents. 
assigns" SllccessQnhin,.interest, andariy other persOliacting by. through" Im.<ier:·M in concert with 
ar,y ofthern hereby iITevocably and unconditionally releasesFOM it's Dlembers, and any and all 
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SETTLEMENT AGREEMENT AND GEl'tiERAL RELEASE 

oftORNs or it members' agents, assigns, attorneys. executives~ managers, officers, trustees, 
employees, successors-fn-interest, including fu"yand aU employees of FORA, it's members, and 
any other person acting by. through,. or in concert with them, from any and ali charges, 
complaLl1.ts, claims, allegations, actions, causes of action~ liabilities, of,iligations, costs (other than 
as set forth above), controversies, damages, rights, of anY' nature whatsoever, known or 
unknown, suspected or unsuspected, wt..ich SIERR.A. CLUB has or mig.l}t have had, or which 
SIERRA CLUB at any time heretofore had or might have had, claimed to have or may claim to 
bave, a.gair.st FORA" it's rrrembers, or any or atl of FORA's or its m~mbers~ ~gents, assigns, 
attorneys. managers, exeCutives, officers, employees; succe$sors-in-mte,rest. or any other person 
at FORA or its members acting by, thtough, under. or in concert with any of them, which were 
raised or .might have been raised in this litigation arising out of the preparation of the Reuse Plan 
a."'1d the Environmenta11mpact report Pfep:n'ed in co~ with $.e Reuse Plan. Trus ~elease 
shall not apply to fhture actions taken by FORA to. a..."'1:lend tl!.e Reuse Fla..". or Chapter 8. 

7. Each party expressly waives and relinqUishes any and all rightS and benefits 
afforded by California Civti Code Section 1542. which provides: 

"A general re}ease does riot eXtend to clahr.!S which the creditor does not 1qJ.Qw or 
suspect to exist in his favor at the time of execu'tin,g the reiease, which if knoWn by . 
him must have materially aw..cted his settlement with the debtor." 

Each of the p.arties hereby expressly waives the pro\<isions of California Civii Code Section 1542, 
and each party furt...~er expressiy waives any rig.1t to invoke said provisions now or at any time in 
the near rot¥e. 

8, The pa..-ties rec~gnize arid acknowledge iliat faoi:o:;:swhioh have in.~ced tpem t6 
enter into this Agree.-nenr may turn out to be incorrect or to be differem from. what they had 
previously antioipated, and the parties hereby expressly alSSUlIle any and all of the risks tr.ereof a.I1d 
further expressly assume the risks of waivip..g the rights provided by California Civil Code Section 
1542. .. . 

.9. Each pa."iy represents that in ex.ecuting this Agreement, the party does not· rely upon 
angha.S not rel.leq upon a.!1"'f,rep,r~~ation, prow~se, or statement not expressly cO!.1tamed herei.."'1 
and that pattj has conferred vvi.thrus, her, or its own attorneys with regard to the basis Of effect of 
tr-Js Agreement. 

10. Each party denies any wrongdoing in this matter, a.l1.d ~e payment ofrurj sums of 
money in the matter is not to be deemed an adrrdssion of gUilt or liability. The pa..rries understand 

Sierra. Club v. FORA 
Case NumiJer llZQ14 

. ;~. 

3 



SErr.LEMENT AGitEEME:e-tr AN'"DGENERAL RELEASE 
, :. ~" 

and agree that this settlement is made to ,bring &1. end to the contested ap.Q..CO¥1plyx litigation which 
has resulted fromthefili:ng oft~eMonterey (;btL~ Superior Court CaseNu:ffib~r il2014. 

. . . - " 

1 L This Agreement ~s eX~t~~d ~eHvJrfilin the Stat~of{:alif~a, an.d t-herights 
. and obligations of L~~ p~~~ ft~r~uIl~er sh§Ul 'be ;J6nStfJed and &iforcedin accop:hmce wr-Jl the 
iaws oft.1ie StateofCaJIforma,'. . . ", ' '':,,'' . . 

. . ... ;' .... 

.. 12, . . T~s sbi~l~Ifr·Agteem~hi ariJ'Gengral Release i~ theqompI~~ Efgfeement between 
the p~rtie~ im<isuperse,~a.'1ypri?r agre~ments O~,dl5cussibns hetwe?n the parties: 

.... ' 13,. nJs A~~~~~lit~ay be ex¢cuteq. by L1ie ParB€S m~Y~n1~er. 9tq unterparts, 
which are defined as dupllcate'ongif;als. aUofw;Bch tikent?g~ shan b~ cp'nstr\.1.~d as one 
document. . ",' . ;. ". .' _. . ." 

14; Time is orthe essence. 

. :" :'-/:, 

ill 

FLEASE READ CAREFULLY. THIS SETTLEIHENT AGREEl\'fENT At~ GENERAL 
RELEASEINCLt'iJ)ES A RELEASEOIt' ALL KNOWN,A.~"'D ffi'!""KNO'VN CLAnv.IS. 

Sierra Club v. FORA 
Case Number 112614 

SlE..!OffiA CLUB 

.AII . 

4 

L 

Ii 



SETILEMENT AGREEMENT AND GE~"'ER..u, RELEASE 

DATED: ,1998. 

Approved as to Form and Content: 

Sierra Club v. FORA 
Case Number 112014 
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A RESOLUTION OF TItE FORT OlID REUSE AUTIiORITY, Al~l"<l)ING SECTION 
UH.050 AND ADDING CHAPTER 8 TO THE FORT ORD REUSE AUTHORlTY 

MASTER RESOLUTION, RELATING TO BASE REUSE PLANNING AND 
CONSISTENCY DETERMINATIONS 

Section.!. Section 1.01.050 ofthe Fort Ord Reuse Authority Master Resolution is amended by 
adding the fuU(}wing definitions to such section in alphabetical order: 

"Affected territory" means property withi.. the Fort Ord Terri't...ory th~ is the sWJject of a 
legislative lFUld use decision or an app!.ication for a development e:p.#tIement and subn additional 
territory within the Fort Qrd Territory that may be subject to an adjustment in density or intensity 
of allowed de'¥elapment to accommodate development on the property subject to the 
development entitlement. 

"'Army urba~d fo.otPrint" me~TlS ,the Main Garrison Area and the Historic East Garrison Area as 
such areas are described in the Reuse Plan. 

'CAugmented 'W'"ter supply" means any soufce of potable water in exces$ of the 6,600 acre feet of 
potable water ;from the Salinas Basin as allowed under the &e1J~ Plw_ 

. . ... ~. ',". 

«Development entitieme:nts" includes but is not limited to tentative and final subdivision maps, 
tentatwe, preliIr'Jnary, and fir:~lparcel maps or minor subdivision maps, conditional use permits, 
adw.i.-llst:rative permits. variap.ql?~, ,~feplan reviews,. and hm1ding permits. Th.e t~ "de-"telopment 
entitlement" does not include the fenn'<1egislative land use pennits~' as that ter.ni'S"de:fined in this 
Master Resolution. In addition. the term "deve{opmententitJeJnent" qQes not'inc1ude: 

1) Construction of one single fa.."1'l1y house, or one multipie :funrily hotise not 
exceeding four units., on a vacant lot within an area appropriately designated itl the 
Reuse Plan. , , 

2) Improve.'"l1ents to existing single famHy residences or to exis~g multipie fawiiy' 
residences not exce~ding four units, induding remodels or room additiorlS, 

3) Remodels of L.1.e interior of a.iiy existing building or structure. 
4) Repair and maintenance activities that do not feS"<lIt in om addition to, or 

enlargement at;. ~y buildL'1g or s.:..ra.cV..l1'e. 
5) Ins"..aUatiop.., testiJ;lg," and placement in service or the replacement of any necessary 

utility connectiori between an yxisting service facility and development approved 
pursuant to the Authority Act. 

6) Replacement of any i:lUilding or st..llct"tlre destroyed by a natural disaster with a 
coU".par.able or Iik€; building or structure. " 

7) . Final subdivision or parcel maps issued consistent with a development entitlement 
subject to previous review and approval by the }\..uthority Board. 

S) Building pennit issued consistent ....... i.tb a development entitlement subject to 
previous relriew by the Authority Board. 

1 
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"Fort Ord T erntor-y" means all territory within the ju..1sdiction of the Authority, 

''Habitat Manage!nent PIau" rneatIl) the F ort Onf!nstal1frtion~Wide Multi-Species f!abitat 
Mana.gement PlaIl.., dated April. 1997, .' . 

HLa11d use agency" rneans, a filember agenc-y with land use jurisdiction over territor-}' within the 
jurisdiction of the Authority 13oarcl. . 

"Legislative land :!lse,decisiQns" Plealls general pla."W, general plan amendmeirtS,'redevelopmem 
plans •. 'redevelop'm~plalfe.;m,ehdrn:ents~zoning ordinances, zoM dis.tri;:;t maps or amendments to 
zone district l:taps.~ndzomrt~fchange~: ....... '" . '. " 

. """"""-" .. " .. "",'., , 

"g.{oticed public hearing" m~arts avJb1ic'hearirigrtoticM t'1 t..i$JoHowing ma.Th"'le.r ' 
1. Notice of me public hearing sr;all be posted on the pub~i9~e~t,ilig room at 

the FOR.A.. o~{je at least 1 {) days befqre tp.e date of the' heanng;~ and 
2. . Notice'dfthepubllc hearing shall be mailed or d.~liyere(! atleast 10 days 

prior to t.'Ie affected land use agency, 10 ariypeiSollyA1ti ~a~ roMan 
;ppe~l',a!Jrl to any person who has requesfecbipeei81n6H&;aiid 
Not1~ (W~1e public hearing shall bf;,pl#'~fte4 a~ l~ast 10 days before the 
date of the b.®1t1g mat least ·Qne.n¢}\iSp~pet" Qf gellerai~it6ulation :'Nithirt 

. t1;8 area that L'1e real property that is me subJ~ct';Of the p.ibll6 hciafmg is 
·lotated. 

"R{eUse F~a1/ m~a.~ the planfotr~eanddeVe1~pm~nt of..the tfu-TItory within the jurisdiction of 
the AuthoritY, ks a.1Ue!1d~br revised from tiineto f.me. and thep!tfus~ poliCies, and programs 9£ 
the AuthorityB(ltii-d,ihtl*dh~ the :r..4:aster Rewlu¥!J:q..· . .... '. . 

Chapt~ 8 is added to the Fort Ora Master :Resofution to read: 

CIi.A'PTER 8~ 
:BASE REUSE PLANl'f"1NG ANDC01:{SISTENCY DETE&'\flNATIONS. 

Article 8.Q1. G~l,)I~MJ.:. ~~~Y'1S~PNS. 

(a) The Authority Board sf-.ali prepare, adopt review •. revi~e from time to time, and 
matnt,.ina Reuse Plan fofil'1e use <h-ID development oft,he terrltorywirmn the jurisdiction of the 
Autho!jty. Such plfu'1 shall contain the elementS .m..andate4pL+suant to the Authority Act and such 
other elements, policies. and prograITlS as the AuthoritY Bqard lr..ay, ill its sole discretion, consider 
aDd adopt. . . 

2 
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(b) The Reuse Plan. including all elements, policies, $.lid prograrns adopted in 
conjunction with the Reuse Plan, and any amendments thereto, shall be the official and controlling 
plan for the reuse oft4e Fort Ora territory for the purposes specified or inferred in the Authority 
Act. 

(c) ,AJ1 general and specific plans, redevelopment pla.l1S. and all other community and 
local plans regardless of title or description, &"'ld any amendments thereto, and all policies and 
programs relating to the land use or the construction, installation, or maintenance of capital 
improvements or public works within the Fort Ora territory, shall be consistent with the Reuse 
Plan ofthe Authority a..'1d the plans and policies of the Authority, including the Master ResoIution. 
The Authority shall make a detemnation of consistency as provided pursuant to the provisions of 
the Authority Act a...'1d, after the effective date hereof, this Chapter. 

(d) A revision or other chaxl.ge to' the Reuse 'plan which only a.f.fects Fort Ord territory 
and only one of the member agencies may only be adopted t?ythe Authority B oardif one of the . 
fonowing conditions is satisfied: 

(1) Tne revision or other change was initiated by res:01ution adopted by the 
legislative body 'Of the affected land use agency and approved by at least a 
majority affirmative vote 'Of tb.e Authority Board; or 

(2) The revision Of other cha.TIge was initiated by the Authority Board or at'1Y 
entity oilier than the affected land use agency and approved by at least a 
tvvo-thlrds affi:nrlZtive vote of the Authority Board. 

(e) All property transferred from the federal g:OVe~.u,.1"ner;t to any user or purchaser, 
whether public or private, shall only be used in a mannf'X consistent with ttre Re-r.lse Plan, with the 
following exceptions: 

(1) Property transferred to California State Uru-versity or t.he University of 

(2) 

California and such property is used for educationaUy related or research 
oriented purposes: or . 
Property transferred to the California State Parks and Recreation 
Department. 

(f) No 1~1d use agency or any local agency shall pennit, approve, or othervvise allow 
any development or other change ofuse, or approve any development entitlement, for property 
V'nthin the temtor:y of the Authority that is not consistent with the Reuse Pla.l1. . 

(g) No land use agency shall issue, approve, or otherwise aJiow a..'1y building permit 
until all applicable permits, development entitlements, and approvals required under law have been 
approved, induding, but not limited to, the approvals and permits descj:ibed and enumerated 1.'1 
Section 3.7 of the Final Environmental Impact Report for the Reuse Plan. 

(h) The Reuse Plan shall be reviewed periodically at the discretion of the Authority 
Board. The Authority Board shaH perform a fuII reassessment, review, and consideration of the 
Reuse Plan and all mandatory elements as specified in the Authority Act prior to the allocation of 
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an lilllc;,omented water supply, or prior to the issuance of a buiiding permit for the 600 1st new 
residential dwellingurtit (providirig a. total popula:tion of35,OOO persons) on the FortOrd territory 
or by January 1, 2013. whichever event occttrS first. No Ii!.Ore tha.~ 6000 ne-w dweUing units shall 

i be permitted on the Fort Ord territory until such reassessment, review, and consideration of the 
rt 

7 '4 

Reuse Plan has been prepared, revi.eweJ:!, and adopted pursuanHo the provisions of t.~e Authority 
Act, the Master :Resolution" and all applicabit;:envi[~f.itienta11aws.No development shan be 
app:roved by'FORA or any land U~E; agency-or local agency after t.~etimespecified in this 
subsection unless a..d unriltl1e~a:tei i,,-:ppl~~,w~steV,;ater.disposal;'rdM capacity. andthe 
infrastmcture to supply thes~r(;):>-q.u~cesJO. serve ~uch de,;teloprl1erit have beer"! identified, 
evalum:ed~ assessed, and a pI~'1 for lTiiclgauon has b~riidoPted as requited byCEQA. the 
Authont-y Act, the Master Resolution, ana all appli~able eh"ofromrtenfa! laws, . 

. " . '\;-: .-.-

(i) Th~ f~lur~ of any pers911 or entitY to receive notice given pursuant to this Chapter 
shall not constiv.Jte grounds for airy GQurt to invalidate t..~e action ouany legislative act or 
developm.ent entitlement pursuant to' this Cha:pferfur whicfl.;requked notice was given. 

G) Tile Authorit'J shaH record a notice on aU property in the Fort Ord territory 
advising all current and futlire;ci?in,ers OlpfOp'erty oftE.e eIDst&'1('-eoftlle Re'4~ Plan a...""1d that 
development of ~l;h propertY'snall qe li!nit~d by the P~e Pian.: the policies, a,p.d pro~ams of the 
Authority. inclUdh1g the '~Jaster~~o!utio~,"ihd1oitii¢'~OIi.stihlri:ts on development identified in 
the Reuse Pian, including :tack. pf avail~jewatefsirPply:-~;vastewaterai1d solid waste disposal 
capacity, and inadequate tra."1Bportatlon a.'id other sennces and mfrastruCture. 

(1<:) In thej:;vent me AuthomytetetveS.pLirchases. or acquires, by ~y means. fee 
interest title to property witMn,the Fort Ord territory', the AuL~6rity shall recqg1 a cove~ant 
running 'f.\'1th thl;: land adyising ?lJ.ii,lture o'V';ners of such propewJ that developm~t an(i'use of the 
property is subject to the'1;: .. eUsiPifuiarrc!tt~tdevcloprl1ent of such property slmU be limited by the 
Reuse Plan, the poHdes and progr&..ns of tiil!; Authority. including the Ma~ ;Resolution, and/or 
constraints on dev~lQpmem identified i..'1 the Re".:!se Plan, includirt.g lad;:: 9f a",1illabie water supply, 
waste-y..-ater atl.d solid waste disposal capacity, and inadequate t.ransportationand other Services 
atld infrastructure, 

PROCEDURES FOR CONSISTENCY DE'T:E:R...VllNATIONS FOR 
LEGlSL.~ TIvELAND USE Djl:CIS10NS. . 

(a) Each land use agency shallsuhi11it a111egislatlve land use decisions affecting .. ' 
properry in th-e territory 6fthe AuthoDrj to the Executive Officer for review a!".d processing. 

(b) P.JI wbtnisslolls regarding a legislative land use decision.sh?li h.cIude: 
(1) . A compU:te copy of the legislative !and use deciSion, including .related or 

applicable text" maps, graphics, and stUdies; 
(2) A copy of the resolution or ordlltance of the legislative body approving the 

legislative ia."1d use de<-'ision. adopted at the conclusion of a noticed 
hearing certifYing that the portion of a legislative land use decision 
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applicable to the Fort Ord tem'torJ is intended to be carried out in a 
manner fully in conformity with the Reuse Plan and the Authority Act; 

(3) A copy of aU staff reports and materials presented or r£lade available to the 
legislative body approving the legislative decision, or any advisory age.Jcy 
relating to the legislative land use decision; 

(4) A copy of the completed environmental assessment reiated to the 
legislative land use decision; 

(5) A statement of findings and evidence supporting the fu'1dings that the 
legislative land use decision is cooslste..""1t with the Reuse Plan, the 
Authority's pia..'1s and policies. including the Master Resolu-uon. and is 
othen:v1se consistent with the Authority Act; and . 

(6) Such other materials as the Executive Officer deems necessary or 
appropriate fu"1d which have been identified within 15 days oftha receipt of 
the items descnbed in subsection (b) of tills Section. 

(c) Within 90 days of the receipt of an of the items described in subsection (b) above, 
or from the date the Executive Officer accepts the submission as complete, whichever e-vent 
occurs first, the Aut~ority Board shail conduct a noticed public lkoa.<ing, calendared and noticed 
by the Executive Officer, to certifY or rerJ5e to certi:fJ. in whole'or in part, the portion of the 
legislative land use decision applicable to Fort Ord territory. The Authority BoEt.rd shall adopt a 
resolution making findings in support of its decision" such decision. $hall he rendered vvithln the 
ti.'11e frame described int~js section. and such decision shall be :final. In the event the Authority 
Board fails, within the time frames descn"bed in this section, to co.'1duct a public hearing or take 
action o~ detel'Ir'inmg whether the land pre decision is consistent with the Plan and the A..llthority 
Act, the land use agen.~ rr..zy file, upon ten days notice, a request with the Executive Officer to 
r.ave Lie li~tter p.Jaceg on the next Board agenda for a noticed public hea."':..ng to take action to 
consider the consi$tet"..cy finding and the Board shail take action at such noticed pu,blic hearing l:L"ld 
such decision shall be final. 

(d) In the event "tt'1e Authority Board finds, on the basis of substantial e<Jiaence 
supported on the record, that the legislative act is consistent with tl.e Reuse Plan and this Chapter, 
the Authority Board s.~aII certify theiegisla.tive act pursuant to the provisions of the Authorit"J. 
~t\.ct. 

(e) I'!l the event the A.:ut.hority Board-refuses to certifY the legislative land' use decision 
in whOle or In part, the Aut..}kirity Board's resolution w..aking fL"1dings shall include suggested 
modifications which, if adopted and tra.'1sn-Jtted to the Authori"o/ Board by the affected land use 
agency, v.in allew the legislative land use decision to' be certified. If such modifications are 
adopted by the a..ffected land use agency as suggested. and the Exec-utiye Officer confirms such 
modifications have been made, the legislative land use decision shall be deemed certified. In the 
event the affected lfu""1d use agency elects to meet t.~e Authority Board's re'PJSal of certification in a 
rr.anner other than as suggested by the Authority Board, the legislative body of the affected land 
use agency shall resubmit its legislative land use decision to t:1e Executive Officer and fonow the 
procedures contained in this Section. 
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(f) No tegislative land use ci.ecision shall be deemed final and complete, nor shaH any 
!.and USE;: entitlement be issued for propeft.j affected otherwise pew..itted by such legislative la.nd 
use decision unless it has been certified pursua~t to the procedures described in this Section. 

i.gj The Authority Board may only refbse to certifY zoning ordinances. zoning district 
maps, or ot..ier legislative !arHl u..:re d.ecision on th.e grounds that such actio"!1$do not conform witi,.., 
or are inad.~Jate tQ. c'¥1Y out, the provisipJ'JS of the general pIal"., certified as consistent with the 
Reuse Plan pursuant to theproVisiQrlSoft"his'Se...,-iion, applicable to the affeCted property. 

(h) Nothing"iri thlsSectjon or in thls Chapter shall apply to or be Gonstrued as 
adversely affecting any{)On~..s~-icydeteh'hiriatiort previously obtained bya la:nd use agency and 
certified by the Aut11?nty BoardplirsUant to the' A...u'thbrityAct. 

8.01.030. 

(a) A..ft~ the portiO:If ofa gerte-,ral planappEcabie to FortOrdterritory has bec.ome 
effective. development review authonty'l\'lthln 'rochoorJ¢u of territory shall be exercised bv the 
l&~d use 'a,gencywith J~risw¢tiori}fo1.giw1t.1in t~~ are~ to v."hlch tlie geper~fp,~~awIi~t,: Ea~h 
land use$gepcYrn~ isslle or deny, gi,t6TIditiorlhlly issue, dl:lYeldpAlertt enrit1e:ril.en:tswlt:hl.~ their 
faspective.julis4kt;ipns sh'lon,g as fueland use agetlq has a gener8Iphit ce:rtlf1e\i'pursuant to 
Section fUJL020 and, the decisloliSlsStih1g; denymg,'or condltiona,lly~sumg development 
entitlements are:.c-O~~f$tenfwitb, the adopted "at-d cifilfied general pIan,the ~uieFliir ... and is in 
c.ompliance with CEqA.-' ahd'ai16ther appEeable laws. ' ' 

(0) ,All deGis-ions on development entitlements 'Of a land use agen~y~ffe,cling property 
within theterp,torjoftl1e 'A:uthorltymay be revie~led by the Authority Board: dii'1tsoWn initiative, 
Or may be appeaIedto· the AuthoritY Board, subject to the procedures, 5p~:fie~'ln tJ:;iSSect1on. 
No development entitlement shall be deemed filial and complete until the appeal a,.~o. review 
procedures specified in this Section and Sections 8.01.040 and 8.01.050 of this Chapter b.ave been 
exhausted. ' , 

( c) The 'land l1se agency apprcl'ving a developmlent entitlement wit.trin the jurisdiction of 
the Authority shall provide notice of approval or conditional approval to the Executive Officer. 
Notice of approval or conditional approval of a_development entitlement shall inc1u4e: 

(1) A complete copy of the ;;,pprQv~g 4,~V~~9P1X.leJlt ent..>tlement, including 
related or applicable text,. maps, graphlcs, and stl.1d1es. 

(2) A copy of aH staff reports atid rnateriaIspresented or made available to any 
heanng body that revie->Ned thedevelopiT,ient entitlement. 

(3) A copy of the completed envinJI1mental assessn'lent related to the 
developmen.t entitlement. 
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8.fH.040. REVIEW OF DEVELOPMENT ENTITLEMENTS BY INITt~TIVE OF 
TRE AUTHORITY BOARD. 

Within 35 days of the receipt of aU of the notice materisls described in subsection (d) of 
Section 8.01.030, the Authority Board, on its ovm initiative, may consider a resolution setting a 
hearing on a de-ve1opmellt entitlement affecting Fort Ol'd territory. The Authority Board may 
continue the matter of setting a hearing once for any reason. In the event the Authority Board 
does not act to set the matter for hea.'ing within the 35 day time period or at the continued 
meeting, whichever event is last, the ded.sion of the iaP.d use agency approving the development 
entitlement shall be deemed fi.1.al and shall not be subject to review by the Authority Board 
pursuant to tHs Section. Nothing in this seption shall be constr.red as abrogating any rights that 
any person may have to appeal development entitlements to the AU"..hority B(lard pursua.--rt to 
Section 8.01.{)50. In the ev-ent the Authority Board sets the matter for h~ing, such hearing shaH 
connnence at the first regu1armeeting -of the: 4uiliocity Board fonowing the daiethe AuthoritY 
Board passed its resoh.~"tion setting th.e matier for heaing or.at a; special nefu-:lng date prior to such 
regular meeting. The Authority Board w.a:y continue tb.e matter once. In the event the Authorit'f 
Board fails to take action on t..'fIe development entitlement vViibin such tit-r1e period, tr..e 
development entitlement shall be deemed approved. 

8.0,1.050. REVIEW OF DEVELOPME.!'IT ENTITLEMEN'TS BY APPEAL 10 
AUTHORITY BOARD. 

(a) Within 10 days of ~iand use agency'approving a development entitlement, any 
person a&,arieved by that approval and who par-rJcipated. either otruryor In writing, in that 
agency's hefu""1ng on the matter. ~y file a written. appeal of such a.pproval with the Executive 
Officer, specificaDy serJng foiJl the grounds for the appeal, which sr.a11 be limited to issues raised 
at the bearing before the land use agency. The person :filing the appeal shall pay a filing fee in a.'1 
amount equal to the fee for appeal of combined de'.ff;iopment pennits as established by the 
Monterey County Board of Supervisors for the cost of processing the appeaL The Execurive 
Officer'snall set. schedule, and notice a puh1i9 hea.nr.g before the Atithority Board. In the event 
the Authority Board fails to act on the devdopment entit..1ement within the time periods specified 
hi this Section to conduct a public hearing and ta.l{e acnon w1thin 60 days on determining whether 
t..1te development entitlement is consistent wi""di the Reuse Pian and the Authority Act. the ia..1ld use 
agency may file, upon ten days notice. a requestytith the'Authority Board to have t..~~ matter 
placed {Jrfilie next Board ageada for a noticed puhlic h~aring to take action to consider the 
development entitlement. 

(b) At the time and place noticed by the Executive Officer~ the Authority Board will 
conduct a hearing on the development entitlement. The Authority Board may continue the matter 
once for any reason. 

(c) Said continued hearing must be rescheduled to a date tl'r.at is not later than 35 days 
from the date of the initial hearing date. In the event the Authority Board detemlines the 
development entitlement is not consistent with the Reuse Plan, the development shall be denied 
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and the Authoriry Board's decision shall be finaL In the event t..~e AUt.·lOrlty Board detennines the 
development entitlement is consistent with the Reuse Plap .. the Authority Board shall approve the 
development entitlement. 

8.01.D60. SUPERCESS10N. 

In the event of a cOnflict or inconsistency between t!ris Ch,apter 6f the Master R~olution 
and the Re'<.lse Plall, the Development and Resource P1B:n. and o~her adopted FORA policies and 
procedures :L'l n;igirrds to legislative land use decis~on.s a."'1d/or d~vel9pme..'t entitlements a..ife:cti.1g 
la.Clds witrJn the' affected territory, the prov1--sions of this Ct~tersh.an govern. 

.... . ,\";. .. . ; 

:FORA AS RESPONSIBLE AGENCy "Uffl?ER Q:QA, 

In taking action, on all1egisla,tive ~ d~ciskll--lsand for ieView of all dtiveiopment 
entitlements, the AUthority' Board shail aetas a responsibieagencyimdef c:EQA 

8.01.'080. 

AllYad."Irlnistrative decision made bv the Executive Officer may be annealed to the 
Authority Board Wit.~n 15 clays by cOn;ipleting &lid filing a notice of appeal ~t the Office of the 
Exec;.,r'Jve Officer. " """ ". """ 

ArtIcle 8.02. CONSISTENCY DETERMINATION CRITERIA. 

LEGISL.J\Tf\r:E LAND USE 'iYEOS!ON CONsIsTEi"TCY. " 

(a) In the review,evaiwitiq!",,; anddtrtern"lnafion of consistency regarding legislative 
1a.11cl use decisions, the AIl~o<:ity Boar4shall di$app:ni.teai,ly iegislative iand use decision for 
Vir-den t.l:.ete is substa.~-ai evidl5'nce supPQrt~d by the reCdrd, that 

(1) Provides a landu~e q!;:~~a!iOn th~faUovlsmbre intense land:uses than the 
USP..s ~emllt!ed in the Reuse Planfot "the affected territorv: 

(2) Prov.4es a deyelopmelltinore' dynk fhari"thj:l;;aensirj of u~ 
permitted int.~e 'Ri;uSePl!m for:tne affected territory; 

(3) Is not" in substantial confu~~~ce:wtth ap-plicahle progr<llliS gped.&ed in the 
Reuse Plan and Section 8.02,020 of thisW..aster Resolution. 

(4) Provides uses wbich conHict or are illcompatible with uses permitted Of 
allowed 111 th~ Reu~eP:1an for the affected property or wf>Jch COI'..ffict or are 
incompat!ole wj,th open space,redea.tionaI, or kabitat management areas 
within t.he jurisdic.tion· of the Atitttonr,!; 

(5) Does not require or otherwise'provide for the financing a.ndJor iP.stallatiOIl.., 
COl"'..structiOrt.., and maintenance of all jrJ:i:a..~ructure necessary" to provide 
adequate public ser,;ices to the property covered by the legislative la.nd 
use decision; and 
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. (6) Does not require or otherwise provide for impiemel1tarion of the Fort Ord 
Habitat Management Plan. 

(b) FORA shall not preciudethe'transfer ofintensit"j. of land usesandlor density of 
developm~nt involving properties within the affected territorj as long a.s the lan4 use d.ecision 
meets the ov~ra!lintez'l..sity and density criteria ofSections&.02.01Q(a)(l) and. (2) above as long as 
the cumulative net density or intensity of the Fort Ord Territory is not increased. 

(c) The Aut.twrity Board, 4"l its discretion, may:tin4 a legislative iand u~e decision is in 
substantial co:wiiance with the Reuse Plan when the Authority Board finds that the applicant land 
use ageqqy pas demop..s.trated compliance with the provisions '$peci:fied in this ~on and Section 
8. 02. d~o of this Master Resoiution. 

8.02.020. SPECIFIC PROGRAMS Ai'iD MlTIGA1'I.QN:~4.S~~'FbR ,.", 
INCLUSION 1,N LEGISLATIVE LAND USE D~CISION"S. '\ ' 

.. : "::= ,,....~~:. .....,v:~ ~> .~1:-::7.!7-"'·~".t' ~-'''''''''_<'' 

(a) . Prier to aPfn::ovilii:~~;~~E~~!.~~§~ts.~e-:chj<l~"~ u.s~ agency shall act to 
protect ~ra1 resources lmd open spaces on FOrt oro: t~ory!:1Y mcloomg Ille open space and 
conservation policies and progia.~ofthe Reuse Pi~ awl~I-e to t~ l4¢. ~~ agency~ into their 
(espec~v~J~;enera1, ru-.~ ... (ll:.u.~pe~?,plans. .. ..-.- ....... ",c'"~'',~''_'_'''._.~'~"'''_'"'''_'" __ ''''''' __ ' __ ''''''' 

(1) 

(2) 

:Each j~d use agen&.i shalt reVieweac.h appl.ication fur a development 
eniit)~etit for c&mp~with adja~ open space ~4 't1S~ and 
I"ettu1rf! S1Jltable <>pert space butfeiSto be ~rporated illto till'! '. . . 
deVdopm.\?ntpfailS orany potentihlly mcompatible h."ld uses as al3ondition 
otpfbject approval 

'Wnen buffers are required as a condition of approval adjacent to Habitat 
YJ.2!18:gem~t areas, the buffer shail be design...."'11 in. ~ IT'Ifu,'1l1erconsistent '\.Vim 
thoSe gUideEnes set out in the Habitat Management Plan. Roads shall not 
be allowed vvitrun the buffer area adjacent to P..abitat MaP..agement areas 
except for restricted access maintenatlCe or emergency access roads. 

(b) Each land use agency shall include policies and programsm their respective 
applicable general, area" and specific plans that will ensure consi~~ci of £vture use of the.; 
property within the coastal zone th..,rough the m&4:er plar>...cing process of the California Depai1:ment 
ofPatks and Recreatior., if applicable. .Jill fufure use of such property shall comply with the 
requirements of tile Coastal ZoneJYIanagem.ent Act and the California.Coastal Act and the coastal 
consistency determination process. 

(c) Monterey County shall include policies and progra'1lS in its applicable general, area, 
and specific pians that win ensu.re that fi..rture development projet.'tS at East Garrison are compatible 
iN1th the historic context: and associated land uses 8.l,i.d development entitlements are appropriateiy 
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conditioned prior to approval. 

(d) Each land use agency shal! include policies and progra;ns in their respective 
applicable generai, area, and spes-ip.c ptat~S that shaH lirr.it recreation in envirOnmentally sensitive 
areas. including, but not j~~~edid~duriesan& areas With'tar'e. endangered,. Of th+e~tened plant or 
arurr.tal cor.rUYlunities to pas~ve, kfwintensit}i recreation; dependent on t1;e resource and cqmpatible 
with its long tenn proteCtion.'· Such p61lcl.es ind programs shall prohibit passive~ lovjd~rtsit'j 
recreatiop if ~hy ~trr,d.fh:~d~ .that su.;::1t passive, low density recreation win compronuse the ability 
to lI'..aintain a,ne~vif,onm.erit~y:s~ns{~y~{'resoit:rCEt . i., '.... .... . ... 

(e) Each' lana' ~se agencyshai1itidtldepolides and pro~'1:tS i~. thik respe~ive 
applicable general, area, an~ specific plans that shaH encourage land ·u;ses that arec#p~tfble with 
the character of the surrounding districts or neighborhoods and discourage new iand use activities 
which are potential nuis<U!-:=e~ an~qrhazards witDh"1 and in close proximity. to residential areas, 
Reuse of property lrithe AtmY.tirl:>amied footPrlfit snoidd b~ ell.cO't!!aged. 

" ,-.; .:' :"., '-'. I '",". ( ",,: . >?"",: :.... . ,( . .':,~.' . 

(f) .', Ell~h IiWd u~ agency with jurisdiction over p~&p~rtyin the Army urbanized 
footpri'lf.;~~a~ adopi ~truiirif~,reSOUlijes~licies, ~ 1irogr~m~ {}f~1e ~e'$e})lan concerning 
historic vt~seIT\l:#qn. a~~h,~l~rovide appropriate incentives f'crJJ~tpric pres#.jiltion,and reuse of 
histonc ptciperiy~" as dei&"1i1ined by the affected land useagepcy; in (ne1rreSpeetive iwiieable 
general, area, a."ld specific ptans. . ., .' .".. .. 

(g)}'he Co¥rityofMonterey shall ame~d the: ~eater M()utereyPemnsula Area Plan 
and desigriatetl1elli~c;n~ East Garrisbn4rea astiu ~st9n~,d1strlclin t~e¢ounty Reservation 
Road Plarfing Mea. The East·Garr.ison shaH ~:piann~i;1<L,'1d¥()~~df6i pl~ed development 
mixed uses cOnsistent \1vitn the Reuse Piar..; •. In ord~r tl?~pi~~4t trJ~asp~ci6fthe plan, t~e 
County shall adopt at least one specific pla."! f.or t."Ie East Ga.:..nspriajea fi,Ild such specific plan shaH 
be approve\f before any develop~ent entitlement shaH be apprQv~d fot such area .. 

(h)' 'E.~h Iand ;';:e ag€hcy shall h;clude,POliclesand progra¢s hiiheir respectiye 
applicable genera( ark:ia; Mdspecific pUti1s thl.!t s!l@su.pport an Il~#ohs necessary to ensure that 
se-...vage treiltmehtfacHltles 'bperate in Ci)6pu.mc,~ ~1th waste ili;schargerequitements adopted by 
the Califowia Itegional Watei>QuaEtyContrp(~ard. . 

(i) Each land use. agency shall a.dppftb~ ;t9PQ~.Jlg po~,*~ and_progra...A1s 
(I) '., A 'Solid tvaste reductio!;l and recycling prqgra.mappiicabie to Fort Ord 

territory oon<\1~tent wi.th tJ;1.e\1rqVi~on~()fthe Ca11!orrJa Integrated Waste 
ManagementAct 9n~g9, p~bIic,~esbuicesCode Section 400()O et seq. 

(2) A program that vAll ensu,re that~*:;h lang use' agency carries out all action 
necessary to et.S"ure that the installation 'Of Water Stipply wens comply with 
State ofCalifomia Water Well Standards and well standards establisbed 
by the Monterey COunt'lj Health DePartn1ent~ and 
A program that will ensure t.~flt each larid use agency carries out ail actions 
necessary to ensure that distribution and storage of potable and Iion-
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potable water comply with State Health Department regulatioI'"s. 

6) Each land use agency shall include policies and programs in their respective 
applicable general, area, and specific plans to address water stlpply and water conservation. Such 
policies and programs shan include the following: 

(1) Identification of. with the assistance of the Monterey County Water 
Resources Agency and the Monterey PenlnS'..iIa Water Management 
District, potential reservoir and water impoundment sites and zoning of 

(2) 

(3) 

(41 , , 

(6) 

( '7'-
'J 

(8) 

(9) 

suc~ sites. for watershed use, thereby prec1udi.'1,g urban development; 
Commence working with appropr.ate agencies to determine the feasibility 
of developing additional water supplY sources, S"'l.lcn as water llT.portation 
and desalination, and actively participate in i.rnpiemen".i:ng the most viable 
option or options; 
Adoption and enforcement of a water conservation ordin~J.ce which 
includes requirements for plumbIng r~ofrtS and is at least as stri;."1gent as 
Regulation 13 of the Monterey PeI'.lP..$' •. da Water Mfu1agement District, to 
red't.Jce both water derna.nd and effluent generation. 
Active participation in the S"upport of the development of "reclaimed" or 
"recycled" water supply sources by the water purveyor and the Monterey 
Regional Water Pollution Control Agency to ensure adequate water 
supplies for the territory v..ithin the jurisdiction ofthe Authority. 
Promotion of the U$t; of on~site water coliection, irn::orpotanri..g measures 
such as cisterns or oth~ .app~opriate improve:m.ents to collect surface water 
for in-tract irrigation and other pon-potable use. 
Adoptie:rl of policies and p.~ograms consistent with the Authority's 
Development and Resource Management P~n 'to establish pr-ogra.-ns and 
monitor development a.t territory within the jurisdiction of the Authority to 
assure that it does not exceed resource constraints posed by water supply_ 
Adoption of appropriate hU-:ld use regulationS. that will ensure that 
development e.1.titlernerrl.S wU1 not be approved until there is verification of 
an assured long-term water supply for such development entitlements. 
Pa.-ticipation in the development and implementation of measures that will 
prevent seawater lr.trUSion into the Salinas Vailey and Seaside 
groundwater basins. _ 
Lllplementation of feasible -water conservation methods where and when 
detehT.med appropriate by the land use agency, consistent with the Reuse 
Plan, induding: dual plumbing using non-potabLe water for appropriate 
functions~ cistern systems for roof-top run--oie mandatory use of reclaimed 
water for any new golf courses; limitation on $e use of potable water for 
golf cOUJ.-ses; and publication of annual water reports disclosing water 
consumption by types of use. 

(k) Each land use agency shall indude policies and programs in their respective 
applicable general, area, and specific plans that wifI require new development to demonstrate that 
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aU measures will be taken to e."1sure that storm water runoff is. minimized. and infiitration maximized 
in groundwater recharge areas. Such policies <Ufd prograrmi shall include: 

(1) Preparation. adoption" and entorcement of a storm water detention plan 
that identifieS potential stann i,yater detention d~sign' and implementation 
measures to he cOllsidered it\al(new d.evelopment; in order to increase 
groundwater recharge and, tb~d)y reducepptential fdr further seawater 
int.rumon and providefor an au:g~n'tatigiioffUtUrewai~r supplies. 
PreDaration,ad9Pti011,a:Jld enforc?menfo~ a Master])rainage Plan to ' 
assJss the exiStipg l1atlI.:~~g'l:l"~7h-.<0~drillnage"f~8lities, recommend 
ar~wi¢~ in1pro.Yem~tsb~f! OT! t.ijeappiove<lRci#~Plan. and develop 
'plaJ',s fot: t~e, con'q:~f9.f.storm, YI#er rllri~!f#i:8IiI 'fuBJte development. Such 
plans for control orstorm \Vaterrt.ln6ffshallconmder a.'1d minimize any 
potpnti~ rot: grouMwater degra,~tiDn ~dProvide'(&the long term 

"monltoringa.';dm.afu:tena.llceofall stoin1~/aterieterii1Hn ponas. 

(1) Each hmd useage!!cy shaU~d{)ptP91ides'~dptogra.-ns thanmsurethat all 
proposed land uses on tb.~,Fori; did temttIy areci:.ulsfstent'with the hazardoUs and to)!'ic materials 
dean-up levels as speci£.irl by s"t.ate '~:"4 reaeraI teg.:ui~tiorL ' 

. '. -., "." ": .\:r -.:" . 

. (m)" Ea~Uland~agency¥an <ldbpta,.~dej,lbp;e an ordinanteacceptahle to the 
Cal.ifumiaDep~n-£nt o(tpxic SuI)stanl:i~~.Co¥ol'(inTSC')f:6contfol and restrict excavation 
or any soil movement ontho§~par;:;elsorthe,foii,brd t(:!mt?<J wI-deh werecbntarr..irtated with 
unexploded ordnance and expI{)siv~s., :Sucl16rdinaticesnaU .. pitir..ibit a."1Y digging., excavation, 
development; or grounq d.iSt'drb~>'iceCifariYtYPe;td be¢au~ed,6totheri'A$e'ali6:Wed to occur 
without cqmpllancevlitn the o:rd~2e~. A llili4Use agendi shan not 1J'~kelli~y substantive change 
to such ordinance withCHltprioi noticetoa.<Jd I!pprovhl bY'DTSC. ,', 

(n) Each larid use age~cy shallirittude poiicies and progra.'1:',s in their respective 
applicable general. at~. fu"1.d sP~CificpiatJthatwill heIp'ensure arl'efficieirt: recionru tra,n.sportation 
network to a,ccessilieteirltorY1m4¢dhejufudict1on' Oftbe Authority, cor,sist~nt with the 
star.dards of the Transpoi'i'.atiori AgencyofM6nterey County. Such polici..es and programs shall 
include: .. 

0) 

(2) 

EstabIisbrneriJ: and prov'.sion of a dedicated fbnding mechanism to pay for 
th!; "fair share" of t."te impact on the regionai transportation system caused 

" or contritfoted by deve1~-.nt 'On tetritc-?J ",,4tt,ffi the jurisdiction of t.~e 
AlI:thority; arid 
Suppor!; arid participate in regional and state p¥mTling efforts and funding 
programs to provide an efficient regional transportation effort to access 
Fort ofd territory. , ... 

(0) Each land use agency shalt it/elude policies and progra.'1ls in their respective 
applicable general, ares, ai1d spedific plans tI'1at ensure that the design and construction of all major 
arterials wifrdn tl"!-e territory under the jurisdiction of the .t\lJthority -win have direct cop..nections to 
the regional net-work consistent with the Reuse Plan. Such plans and policies shan include: 

12 
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(1) 

(2) 

Preparation and adoption of policies and programs consistent with the 
Authority> s Development and Resource Management Plan to establish 
programs and monitor development to assure that it does not exceed 
resource constraints posed by transportation facilities~ . 
Design and constrUction of an efficient s-ystem of arterials in, order to 
connect to the regior'wJ trart.sportation system; and 
Design,ate local truck routes to have direct access to regional and r...ational 
truck routes and to provide adequate movement of goods L"1tO and out of 
the territory under the jurisdiction or the Authority. 

(p) Each land use agency flhfill m~1ude policies and programs in their respective 
applicable genera!. area, and specific pla."1S tp proVide regional bus service and facilities to seNe 
key activity centers a.~d. key corridor.s within the territory under the jurisdiction of the Authority in 
a manner consistent with the Reuse Platt 

(V Each larid use agency shaH adopt policies and programs that ertsu .. re development 
and cooperation in a regiona11aw enforcement prQgr~ that prbre~eS joint efficiencies in 
operations, identifies additional law enforcement needs, and identifies a.'1d seeks to secure the 
appropriate fanding mechfu"'lisms to provide the requiied services. 

(r) Each land use agency shall include policies and programs in their respective 
applicahle genera!, area, and spedfic plans ¢.at ep?ure d~~opment of a regional fire protection 
progra.-n that promotes joint efficiencieS in op~ration5. identifies additional :fire protection needs, 
and identifies and seeks to. secure th~ appropriate :f?.mding mechanisrr.s .to provide the required 
services. 

(s) Each land use agency shall include policies and programs in their resp....<>ctive 
applicable general. area, and specific planS .that win ensure tbat native plants from on-site stook win 
be used in all landscaping except fOf turf areas" where practical-and appropriate. In areas of na;tive 
plant restoration, all cultivars, including, but not limited to, manzatliti and ceanoihus, shall be 
obtai..-red from stock origir.ating on Fort Ord territory. 

8.02~030. DEVELOPMENT ENTITLEMENT CONSISTENCY 
" . ~ '" ..... :, . -

(a) In the review, evaluation, and determination of consistency regarding any 
deveiopment entitlement presented to the A~thcrity Board pUrsuant to Section 8.01.030 of this 
Resolution, the Authority Board shall withhol<;1 a finding of consistengr for any development 
entitlement that: 

(1) Provides a.71 intensity of land uses which is more irJense W.an that provided 
for iIi the applicable legislative land use decisions which the Authority Board 
has found consistent "With the Reuse Plan; 
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(2) 

(4) 

(5) 

(6) 

Is more der.se than the density of devejopm~nt pem'..i.tted in the applicabLe 
legislative land use declsiotls which the AuthoritY Board has found 
ronslsterttv.1th the Reuse Plan; . 
Is ri'Ot~onditioned upon providing, perforrnm,g, fu.;1ding. or making all 
agreement guaranteeing the provisior",' performance, or funding of all 
programs. applic-able to the deyel();PFlel,1tef1t.~~rn~nt as specified in the 
Reijse Plan and in Section 8.02.020 of W.lS Master ReSolution a..'1d cop.sistent 
with'iocaldeter'!'Pinationsmacie oors'tlant ttl SeCtlori8.02.040 6fti:l1S 
Resolution. . , . ". ~ '.' , . '. 

Provides uses wrJch conflict or me incOmpatible wIth uses peDTh.~ed or 
allowed in the Reu;;e,rJa:n fOFt},.e <U:fect.~d property or which conflict .or are 
iric?mpatibieV'lith9~en sp§tce,r:~CI.'e~#6rial or hab:hat rr-tanagement areas 
Within the rurisQiction of 'tt<e Al.hQ.Q~; ; , . 
Does not require or oth'::rw!se provi&ci'fqr thkflrta:.'"1cirig and installatio~ 
constrl.lction. and maintenance of ail i.;friwLIiict-Jre necessa.ry to provide 
adequate p:u1J1i~ ;;ervices to t.1}e propenJ covered by the applicable legislative 
ia:."id use decis~6n. ,,' , 
Does not require or otherWise proVi4e for iiriplementation of the Fort Drd 
Habitat Ma.r~ment Plan.' '.' . ' " '. 
Is not consistcirt \-vith the H1.f1hwav 1 Seeme Corridor design standards as 

~ J ~ 

Such s~an~ard~11¥'fbe *vei?~9: an~?pproved by the F.JIthority Board. 

ADOPi1~~ OF REQtJ~DPRbGF.AMS. 
'". . .. :". .... ;'. 

No development entitlement shall be approvea or c...nrtditioruillyapprQvoo witbip the 
jurisdiction of fL."'ly land use agenc:," until the land use agency has taken appropriate action, in the 
discretiCinof the land use agency.to adopt:the pro~ specified in the Reuse PlaP.., the Habitat 
Ma.-mgement Ptu'1; the DeveIopriient anrlRei>oih:'<;e Vntr~geinent :Plan, LIte Reuse Plan 
Envitomnental impact Report Mitigatio.l1'and]';yior..itonngPlan and trJs .fvf..asterResolution 
applicable to such de'Ve16prn....~t er.rlfJement '. . . , 

Article 8.03* E1'l-"'IR.9NlYfENTAL QUALITY. 

8.0"3.lH G. ENVIRONME~lAL QUALITY AN'D PURPOSE. 

The pt..'!poses of this article is to provide g'uidelines fur the study of proposed activities a.'1d 
the effect t.~at such activities would have ontJ:ieeri~i:rdnrr.ent in accor.uance with the requirements 
of the Calirorr.ia Environlnerrtal"Quallty Act ("CEQA"). . 

8.03.020. 

Except as otherwise defined in this sectioI",., words and pr.rases used in t1<is article shall have 
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the same meaning given them by Chapter 2.5 of the California Environmental Quality Act and by 
Article 20 of the State CEQA Guidelines. 

8.03.030. STATE CEQA GUIDELINES ADOPTED. 

The Authority hereby adopts the State CEQA Guidelines C'Guidelines") as set forth in Title 
J 4, Section 15000 et seq. of the California Administrative Code and as may be amended from time 
to time. This adoption shall not be construed so as to limit the Authority's ability or authority to 
adopt additional iniplemer:rr.rzg pr{)cedures in accordance with Section 15022 of such Guidelines, or 
to adopt other legislative enactments t1:!e Board may d~m nec;:essary or converuent for the 
protection of the environment. 

8.03.040. EXECUTIVE OFFICER"S RESPONSmn.l.TY. 

(a) The Executive Officer shall, consistent with FORi\. .obligations: 

8.03.050. 

(1) Generate and keep a list of exe..-npt projects and report such list to the 
. Boa..-d. 

(2) Conduct initial stt....ne$. 
(3) Prepare negative dedaratiDns. 
(4) Prepare d..raft and final environmental impact repor-iS. 
(5) Consult with q.ud obtain c.ornments from other public agencies and 

members of thepublic·wjth tegarclto the -envir~entat ~:ffeG1;. of projects,. 
includir.g "seoping" m:;:etings when deemed necessa.--y or adv1.sable. 

(6) Assure adequate opportunity and time rqrpubiic re"iew and corrilllent on a 
draft enviroh.mel'itaI impact report or neg~tive declaration. 

(7) Evaluate the adequacy of an e."'1vl.--onrnental imp~ r§po~ or l:}eg3xive 
declaration and !riMe appropriate reco1i.l1liendatior..s to the Board. 

(8) Sub.m:.=t the final appropriate environmental document to the Board who 
-will approve or disapprove a project. The Board has the authority to 
certifY the adequacy of the envlsonmental document. 

(9) File documents required or authorized by CEQA and th~ State Guidelines. 
(10) Collect fees and :charges necessary for t.lJe irnplementatiqll of this 

artide in amounts as may_be specified by the Board by resol11t!ou and 
as may be amended from time to time. 

(1) Formulate rules and regulations as the Executive Officer may detew.ine 
are net;eSsCb-'y or desirahle to- further the purposes oftbis a.rticie. 

COl\:IPLETION DEADLTh--.ES. ." 

(a) Time limits for completion of the various phases of the environmental re-view 
process shall be consistent w-ith CEQA and Guidelines and those time limits are incorporated in 
this article by reference. Reasonabie extensions to these time limits shall be allowed upon consent 
by any applicant. 
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(b) Time limits set forth in this section shall not apply to legislative actions . 

(c) 
appeal. 

. A..ny time limits set forth in this section shall be sllsI!.ended during an administrative 

8.03,060. PUBLIC NOTICE OF ENVIRONl\1ENTAL DECISION. 

(;::;.) NotiCe of the decision of whether to prepare an environmental impact report, 
negative dec!:arapon. or deClare a project exempt shall be available for public revie;ty at the Office 
of the ExeoJ.tive Officer. Notices of decisions shall be provided in a ffiaI'.net consistent 1Nith CEQA 
a..'1d t.i.e Guidelines. 

(b) Notice that the Au"thority proposes~10 adopt a negati->/~ .d~cla:ration shall be 
provided to the public at least ten (10) days prior to the date of :the meetir.g Rt which consideration 
of adoption of the negative dechfration shait be given. 

(c) Notice ofdedsior..s to prepare an envin::mmental impact reporl.;- negative 
declaratior" 'Or project exemption sr;.all be given to an org~rrlzations apd individuals who have 
previously requested such notice. Notice sr.aU also be given by publication one time in a 
ne<"vspaper ofge1"l:eral o.rculaticih in Monterey County. 

·8.63.070. APPEAL OF ENVIRONMENTAL DECISION. 

(a) Withln £.fteen (15) days after the Executive Officer pro"1desnotic~ of a decision, 
any inte~ested :pyfSOn rmrj appeal the decision to the Board by completing ru;:pfii'1g a notice of 
appeal at the Office of the Executive Officer. 

(b) The appellant shall pay a fee in the amount as specified 1."1 Section 8.0L050 (a) of 
this Reso1titio!i.. 

(c) The Board shall hear all appeals of decisio!',s, on any environmental issue. The 
hea."ing shall be.limited to Considerations oftlle en:vrronmental or procedl1-raI issues raised byrne 
appellant in the written notice ofappeaL The d~C=lZion Oftne EXecutive Officer shall.fJ~ presu..rned 
correct and the burden of proof shall be on the appena.uttQ"~t.g,Rl~!:r9~rwi~. The Board may 
uphold:ot reverse the" enViionniental decision, or remand t.'IJ.e decision back to the Exec-utive Officer 
if substantial e'vicience of procedural or significant new environmental issues are presented, 

(d) The decision of the Beard will be fi..flal. ." 
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8.03.080. CONFLICT DETERMINATIONS. 

Tbis article establishes procedural guidelines for the evaluation of the environmental factors 
coucewlng activities 'Within the jurisdiction of the Authority and in accordance with State 
G"Uidelines. Wl1ere con:tlicts exist between this a..rticle a..Tld State Guidelines, the State Guidelines 
shall prevail except where this article is more restrictive. 

Section 3. This resoiution shall become effective upon adoption. 

PASSED AND ADOPTED this _ day of ____ ...;, 1998,.upon motion of Member 
_____ --', seconded by Member '> and carried by the following vote: 

AYES: 

NOES: 

ABSENT: 

." 
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DEED RESTRICTION AND COVENANTS 

This Deeq Restriction and Covenants is made this _._day of • 199-, 
by the Fort Ord Reuse Authority ("Owner"), a governmental public entity organized under the 
laws of the State ofCaliforrJa, with ref€rel1ce to the following facts and cin::tID1$tances: 

A. Owner is the owner of the real property described in Ex...hibit "X" to this Deed 
Restriction and Covenants ("the propert:l'), by virtue of a conveyance of!he property from the 
United States GoverP .. -nent and/or the United States Department of the A:rmy to Owner in 
accoraa..'1.Ce wit.~ state a.l1d federal law, the Fort Ord Base Reuse Pla.T1 ("the Reuse Pian"), and the 
policies ~ Programs of the Fort Ord Reuse .A.uthority. 

B. Future development of the property is governed under the pro-visions of the ~.lse 
Plan and other applicable general plal1 and land use on:iinances and reguIatiops of the local 
governmental entity on which the property is Iocated corJ5istent with the Reuse Plan. 

C. The Reuse Plan provides that the property can only b~ U$ed and developed in a marmer 
consistent with the Reuse Pla.'l. ,.. , 

D. The Reuse Plan recognizes that development of all property conveyed frOn1. fORA. is 
constrair..e~ by lL111ited water, sewer, tran.."Po:rtati~n. and other irJi:a;,'1mcture services and by other 
resid-Jru effects of a former milita..ry r€Servatio~ mcIudir',g unexploded ordnance .. 

E. It is the desire and intention of Owner. concurrently with its acceptance of the 
conveyance of the ProF.erty~ to recognize and acknowiedge the existence of these development 
constraints on the property and to give due notice or the sa.me to t.he public and 2..11Y future 
purchaser of the propert"j'. 

1'. It is the intention of the ~h'l1er that this Deed Restriction 2.''1.d Covenants is irrevocable 
and shall con.stitute enforceable restrictions on the property. 

_____ ........ ______ . __________ ... __ . _________ ._ .... ____ ~ __ ...... _~_ - __ 0'- ___ ... _~ ____ ~~ __ _ 

NOW, THEREFORE. Owner hereby irrevocably covenants that the property subject to 
&Js Deed Restriction and Covenants is held and-shall be held, conveyed, hypothecated, 
encumbered~ leased, rented,. used, occupied, and improved subject to the following resttictions 
8..l1d CQVenai1ts on the use and er40yment of the property, to be attached to and become a part of 
the deed to the property_ The Owner, for itself and for its heirs, assigns, and successors in 
interest, covenaIlts and agrees that: 

.' 

I. Development of the property is not guaranteed cr warra."lted in any manner. Any 
development of the property win be a.."1d is subject to the provisions of the Reuse Pta..." the policies 
and programs of the Fort Ord Reuse Authority, induding the Authority's Master Resolution, and 
other applicable genera! pian and land use ordinances and regulations of the local governmental 
entity on \.vhich the property is located and compliance with CEQA 

! 
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2. Development of the property '1;\.111 only be allowed to the extent such development is 
consistent with applicable local general plans 'which l'..a.ve been determined by the Autl".U;Hit-y to be 
consistent with the Reuse Plan, including restraints reiating to water supplies, wastewater a.'1d 
solid waste disposal, road capacity, and the avaHabiIi'tlJ ofinftastruct'..lre to supply these resources 
and services, and does not exceed the cortstraiilt littJtations' described in the Reuse Plan and the 
Final Program Euv1roiuilentaf IrrtpaclRepdrtbnthe Reuse Pla."'1. 

" ~. ----~------~---~-------------------------------------------~--------

4.. This Deed Restriction and Covenants shan rem~n in f..ill. force and effect immediately 
a.Tl.d shall be deemed tQ have such fun force and effect upon the first conveY&'1(;e of tllepr.operty 
from FORA, ana ii hereby-deemed and agreed to be a covenant}'U~ng with the land binding all 
of the Ch:"..rner's assigns o~ s1JcceSsoriin mtereSt. . . . . 

.5. Ifany.proyisioo of this Deed Restriction and Covena..1Its is heId to be invalid or for any 
reaS-Ol1 becomes uneDrdrteabie,no other provision shall be thereby affected or impaired_ 

6~ Owner agrees to record this Deed Restriction and Covenants as soon as possit.lle after 
the date of exeelt"tidi. 

Th! W1Th"'ESS\\1-':::EREOF, the foregoing :i:nstrurnent was subscnoed on the day a!1d year 
first above written. 

: . 
. \ 

-_. -~- - --- -----~ -- -- --- ---A£*NffiV£EB61vfEh'r - -. - .. - .• - -.- ._- -_.-._- -- ---_ .. - -------... 
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NOTICE OF APPLICATION OF PLAN Al\'1} DEVELOPMENT LTh1ITATIONS 

This Notice of Plan Application and Deveiopment Li:rrritations is made this __ day of 
_~ ____ ....;' 199-> by the Fort Ora Reuse Authority C·Authority"}, ago-vemmental public 
entit'j organized under the. laws of the State of CaliforrJa, with reference to the following facts 
and circuntstances: 

A. Authority, consistent with its charge and obligatiop.-S under the Fort Ora Reuse 
Authority Act. Title 7.85, Section 67650, et seq.> of the California Government Code, has 
prepared and adopted a Fort Ord Reuse Plfu"l (the "'Reuse Plan") as the controlling plfu'111ing 
document regulatIng 3-"1d Hmiti:r-..g d.evelopmer.t of propert-y within the territory of t.~e former Fort 
Ord Military Reservation. 

B. Future development of the property is governed under t.l:ie provisions of the Reuse 
Plan, t.'e policies and progra.-ns of the Authority, inciudi."1g the Authority's Master Resoiution, 
and other applicable general plan and !and use ordinances and regulations of the local 
governmental entity On wr-.icn the propertj is located. 

C. The Reuse Plan provides that the propert'j can only be used and developed in a nialli1ef 

consistent with the Reuse Plan. 

D. Th.e Reuse Plan recognizes thst development of all property convqed from FORP,. is 
, db'" . . . 'oth' '" . co-nstrame 'y mmted water, :sewer, transportatlOlf. ful!l '-' .er InrrastructUre serv1.ces. 

E. It is the desire and intention of Authority to give due notice of the existence of these 
development constraints on the propert'j 'Within t..l:le territC'l'"'i of the former Fort Ord }4!litarj 
Reservation to the public and any fut'"~lre purchaser of the property. 

NOW. TBEREFORE, Authority hereby gives notiCe to the public and <u'l.y and all r..1ture 
O1li:>flers of property located on territory within the boundaries oftl1e former Fort Ord ~Ailit&-y 

- - -- --..Reser.:v.ati.Gm,-that--.-___ . _____ -_._-. --_ - -_"~ .• _._. _____ - -.--'-- ---.. ----.---

1. Development of the property is not gtlaranteed. or warranted in any maP.J1er_ Asly 
development of the property 'NiH pe and is subject to the provisions of the Reuse Plsn, the policies 
and programs .ofilia Fort Ora Reuse A..ut...hority. induding the Authority's Master Resolution, and 
other applicable general pIlL"'1 and land use ordinances and regulations of the local goverw.-nental 
er..tity on which the property is located and compliarlce with CEQA. 

.' 

2. Development of the property will only be allowed to the extent such development is 
consistent with applicable local general plans which have beeu deternlined by the Authority to be 
consistent with the Reuse PIar;, including restraints relating to water SJ.pplies, wastewater and 
solid waste disDosal, toad capacit:f> and the availability of iTlJ!astr'..lcture to supply these resources 
and SeMCe5 j a..;d does not exceed the conStraint limitations described in the Reuse Plan and the 
Final Program Environmental Impact Report on the Reuse Plan. 

.", 
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3. ____ ·~------------------

------~~----------------------------~---------------

IN WITNESS WHEREOF, the foregoing instrument was subscribed on the day and year 
first above written. 

Authority 

ACKNOWLEDGMENT: 

- ___ ...... _ .. _______ .... _. ___ ....... __ . __ D .. -. ...... ___ ..... __ ....- _. __ ._ ....... _____ - _- ___ ~_,-, ___ . __ .. _ ..... __ ._. _._-. _0-

F;\WPWfN60\TXT\FORA\cEED.RES 
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Urban Village and Employment Center with approximately 85 acres dedicated to 
Office/R&D and Business Park/Light Industrial land uses. These manufacturing and 
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air 
pollution, which may adversely affect the recreational opportunities and experiences at the 
Youth Camp District. The MOID' POST facility would also potentially conflict with the 
Youth Camp District due to noise and public safety risks. 

The following policies and programs developed for the DPtq-Ct F(}JW Ord Reuse Plan for Monterey 
County relate to both the protection of open space and compatibility of open space areas with 
adjacent areas: 

Land Use Element 

Recreation/Open Space Land UsePollcy A-l: The County of Monterey shall protect 
encourage the conscrv"ation and prescnation of irreplaceable natural resources and open 
space at former Fort Otd. 

Program A -1.1: The County of Monterey shall identify natural resources and open space, 
and incorporate them into Greater Monterey Peninslua Area Plan and zoning designations. 

Program A-l.2: The County of Monterey shall cause to be recorded a Natural Ecosystem 
'Easement deed restriction that will run with the land in perpetuity for all identified open 
space lands. 

Recreation/Open Space Land Use Policy B-=-2-:Tfie COunty-oflVI:0nterey snall use open 
space as a buffer between various types of land use. 

Program B-2.1: The County of Monterey shall review each development project at former 
Fort Ord with regard to the need for open space buffers between land uses. 

Recreation / Open Space Land Use: Program E-1.6: The Youth Camp District in the 
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp. 
The County of Monterey shall assure that this planned use is compatible with adjacent land 
uses which may include a public safety agency training facility with shooting ranges in the 
East Garrison area located to the East. 

Institutional Land Use Polley A-l: The County of Monterey shall review and coordinate 
with the universities, colleges and other school districts or entities the planning of both 
public lands designated for university-related uses and adjacent lands. 

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses 
which may be incompatible with public lands, such as major roadways near residential or 
university areas, location of the York School augmentation area adjacent to the habitat 
management area, and siting of the Monterey Peninsula College's MOUT law enforcement 
training program in the BLM Management/Recreation Planning Area. 

Further policies regarding the general protection of open space areas can be found in Section 4.3 -
Recreation and Open Space Element of the Drtift Feri Ord Reuse Plan. Additional policies and 
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programs to protect natural habitat resources and implement the HMP are listed in Section 4.4.3 -
Biological Resources section of the Conservation Element. 

While these policies and programs requite the identification of open space and natural habitat areas 
and review of compatibility with adjacent uses, they provide no mechanism for assuting that 
incompatible land uses will not be introduced. Therefore, significant adverse impacts on adjacent 
open space areas may occur. Implementation of the following mitigation measure would reduce 
potential impacts to the extent that they would be considered less than significant. 

Mitigation: Amend Program B-2.1 within the Fort Ord Reuse Plan to state: The County of 
Monterey shall review each future development project for compatibility wIth adjacent open 
space land uses and requite that suitable open space buffers are incorporated into the 
development plan of incompatible land uses as a condition of project approval. When 
buffers are required as a condition of approval adjacent to habitat management areas, the 
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer area except for 
restricted access maintenance or emergency access roads. 

2. Impact: Development in the Coastal Zone 

Implementation of the proposed project would result in development of the coastal zone. In the 
Fort Ord Dunes State Park Plannit1g Area, the Dl'qft Fol''f Ord Reuse Plan proposes a 59~acre multi-use 
area, a 23-acre future desalination plant, and 803 9+9 acres reserved for park and open space. This 
coastal area, which contains significant environmental and natural resources, would be managed by 
the California Department of Parks and Recreation (CDPR) for habitat restoration and limited 

'-------------·vislwr::servxng-activities;-Bevelopment-of-the-proposed-multi~use-a1:ea,whleh-weu1d-fJet~t1tially~-

include a 40-room lodge (including Stilwell Hall) and other associated facilities, has the potential to 
destroy or disturb a portion of these resources. The following policy and programs relate to 
protection and appropriate use of the coastal area: 

Land Use Element 

Recreation/ Open Space Land Use Policy E-1: The County of Monterey shall limit 
recreation in environmentally sensitive areas, such as dunes and areas with rare, endangered, 
or threatened plant or animal communities to passive, low-intensity recreation, dependent on 
the resoutce and compatible with its long term protection. 

Program E-1.1: The County of Monterey shall assist the CDPR to develop and implement a 
Master Plan for ensuring the management of the former Fort Ord coastal dunes and beaches 
for the benefit of the public by restoring habitat, recreating the natural landscape, providing 
public access, and developing appropriate day use and overnight lodging facilities (limited to 
a capacity of 40 rooms). 

Program E-l.2: The County of Monterey shall assist CDPR to carry out a dune restoration 
program for the Fort Ord Dunes State Park. 

Additional policies and programs to protect natural habitat in the coastal zone and to implement the 
HMP are described in Section 4.10 and are listed in the Biological Resources section of the 
Conservation Element. Any development in the coastal zone would need to be consistent with the 
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201 Mission Street 
12th Floor 

San Francisco, CA 94105 

Board of Directors 
Fort Ord Reuse Authority 
920 2nd Avenue 
Marina, CA 93933 

Law Offices of 

Thomas N. Lippe, APC 

January 8, 2014 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

Telephone: 415-777-5604 
Facsimile: 415-777-5606 
Email: lippelaw@sonic.net 

Re: January 10, 2104 Meeting, Agenda Item # 8b: Certification of the 2010 
Monterey County General Plan 

Dear Chairperson Edelen and Members of the Board: 

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord 
Reuse Authority's ("FORA") pending certification of the 2010 Monterey County General Plan 
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and 
8.02.010. 

I am writing to clarify, amplify, and add to several comments that the Sierra Club and others 
have previously submitted regarding inconsistencies between the 2010 County General Plan and the 
Base Reuse Plan. The Sierra Club objects to FORA certifying the 2010 County General Plan 
because the 2010 County General Plan is not "consistent" with the Base Reuse Plan for a number 
of reasons. This letter will explain both specific inconsistencies and the legal standard that governs 
FORA's determination of "consistency." 

1. The 2010 County General Plan Is Inconsistent with the 1997 Base Reuse Plan Because 
it Weakens or Omits Applicable Base Reuse Plan Policies and Programs. 

a. The County General Plan/Fort Ord Master Plan Weakens or Omits Three of 
the Reuse Plan's Recreation/Open Space Land Use Policies or Programs: Policy 
A-I, Program A-I and Program B-2.1. 

The Land Use Element of the Base Reuse Plan establishes RecreationlOpen Space Land Use 
objectives, policies and programs that pertain to base land east of Highway 1 within Monterey 
County'sjurisdiction. (Reuse Plan, pp. 213, 262-264, 270-272.) The Reuse Plan RecreationlOpen 
Space Land Use objectives, policies and programs include four "objectives," seven "policies," and 
nineteen "programs." (Reuse Plan, pp. 270-272.) 

The 2010 County General Plan contains a section entitled "Fort Ord Master Plan, Greater 
Monterey Peninsula Area Plan." (County General PlanlFort Ord Master Plan, p. FO-I.) The Land 
Use Element of the County General PlanlFOli Ord Master Plan restates, with three notable 
exceptions, virtually all of the Reuse Plan's RecreationlOpen Space Land Use objectives, policies 
and programs. (County General PlanlFort Ord Master Plan, pp. FO-21 - FO-24.) The three 
exceptions are Policy A-I, Program A-I and Program B-2.1. 
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Reuse Plan Recreation/Open Space Land Use Policy A-I provides: ''The County of 
Monterey shall protect irreplaceable natural resources and open space at former Fort Ord." (Reuse 
Plan, p. 270 (emphasis added).)! Corresponding Policy A-I in the Land Use Element ofthe County 
General Plan/Fort Ord Master Plan reads: "The County of Monterey shall encourage the 
conservation and preservation of irreplaceable natural resources and open space at former Fort Ord.) 
(County General Plan/Fort Ord Master Plan, p. FO-21.) As a result, the County General Plan/Fort 
Ord Master Plan replaces the words "shall protect" with the words "shall encourage the 
conservation and preservation of." 

Reuse Plan Recreation/Open Space Land Use Program A-1.2 provides: "The County of 
Monterey shall cause to be recorded a Natural Ecosystem Easement deed restriction that will run 
with the land in perpetuity for all identified open space lands." (Reuse Plan, p. 270.) The Land Use 
Element of the County General Plan/Fort Ord Master Plan omits this program entirely. 

Reuse Plan Recreation/Open Space Land Use Program B-2.1 provides: 

The County of Monterey shall review each future development projects for 
compatibility with adjacent open space land uses and require that suitable open space 
buffers are incorporated into development plans of incompatible land uses as a 
condition of proj ect approval. When btifJers are required as a condition of approval 
adjacent to habitat management areas, the btifJer shall be at least 150 feet. Roads 
shall not be allowed within the btifJer area except for restricted access maintenance 
or emergency access roads. 

(Reuse Plan, p. 270 (emphasis added),? 

Corresponding Program B-2.1 in the Land Use Element of the County General Plan/F ort Ord 
Master Plan includes the first sentence of Reuse Plan Program B-2.1, but omits the second and third 
sentence, providing: 

The County of Monterey shall review each future development projects for 
compatibility with adj acent open space land uses and require that suitable open space 
buffers are incorporated into development plans of incompatible land uses as a 
condition of proj ect approval. 

(County General Plan/Fort Ord Master Plan, p. FO-2I.) 

!Policy A-I, in turn, implements Objective A, which provides: "Encourage land uses that 
respect, preserve and enhance natural resources and open space at the former Fort Ord." (Reuse 
Plan, p. 270.) 

2This program implements Policy B-2 ("The County of Monterey shall use open space as 
a buffer between various types ofland use) and Objective B ("Use open space as a land use lillie 
and buffer.") (Reuse Plan, p. 270.) 
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Several members of the public previously commented to FORA that the County General 
Plan/Fort Ord Master Plan fails to include numerous specific Reuse Plan policies and programs, 
including Policy A-I, ProgramA-1.2 andProgramB-2.1.3 In response, Alan Waltner (FORA's legal 
consultant) argues that the County General Plan/Fort Ord Master Plan County General Plan 
"incorporate by reference" all Reuse Plan policies and programs, whether they are specifically 
identified in the County General PlanIFort Ord Master Plan or not.4 

With due respect to Mr. Waltner, he is incorrect on this point. I start my analysis by quoting 
the text of the County General Plan/Fort Ord Master Plan that is relevant to the issue of 
"incorporation by reference" of the Reuse Plan, as follows: 

DESCRIPTION 
The purpose of this plan is to designate land uses and incorporate objectives, 
programs, and policies to be consistent with the Fort Ord Reuse Plan (Reuse Plan) 
adopted by the Fort Ord Reuse Authority (FORA) in 1997. This plan incorporates 
all applicable policies and programs contained in the adopted Reuse Plan as they 
pertain to the subject area. In addition, this plan contains additional Design 
Objectives and land use description clarification to further the Design Principles 
contained in the adopted Reuse Plan. 

The Fort Ord Master Plan consists ofthis document, the Greater Monterey Peninsula 
Area Plan, and the Monterey County General Plan. Where there is a conflict or 
difference between a goal or policy of the Fort Ord Master Plan (FOMP) and the 
General Plan or Greater Monterey Peninsula Area Plan, the more restrictive policy 
will apply, except that land use designations will be governed by the FOMP in the 
Fort Ord area. 

THE PLAN 
This plan incorporates the following Fort Ord Reuse Plan Elements, either directly 
or by reference to the adopted Reuse Plan, specific to those portions of Fort Ord 
under County jurisdiction and located east of Highway 1: 
• Land Use Element 
• Circulation Element 
• Recreation and Open Space Element 
• Conservation Element 
• Noise Element 
• Safety Element 

(Page FO-1 (emphasis added).) 

3See e .. g., Jane Haines' letters to FORA dated October 10, 2013, November 7,2013, and 
November 8,2013, and Sierra Club's letter to FORA dated October 10, 2013. 

4 Memorandum from Alan Waltner to FORA dated December 26,2013. 
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LAND USE ELEMENT 

The Fort Ord Land Use Element is part of the Greater Monterey Peninsula Area Plan 
and the Monterey County General Plan and consists of those portions of the County 
of Monterey Land Use Plan - Fort Ord Master Plan (Figure LU-6a) that pertain to the 
areas of Fort Ord currently under the jurisdiction of the County and located east of 
Highway 1, and includes the following text. The Land Use Element contains land use 
designations specific to Fort Ord. These land use designations are consistent with the 
land use designations (as base designations) included in the adopted FORA Reuse 
Plan. For each of the Planning Districts, overlay designations are included that 
provide additional description and clarification of the intended land uses and 
additional design objectives for that specific Planning District. The Fort Ord land 
use designations also include the applicable land use Goals, Objectives, Policies, 
and Programs directly from the Reuse Plan. These will constitute all the policies and 
programs to be applied to the Fort Ord Land Use Element. Background information, 
land use framework and context discussions, as they relate to the subject area, are 
hereby incorporated by reference into the Fort Ord Land Use Element from the 
FORA adopted Reuse Plan. In addition, the Land Use Map contained in this plan is 
the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse 
Plan. 

(Page FO-3I (emphasis added).) 

As pertinent to Policy A-I, Program A-1.2 and Program B-2.l of the Reuse Plan 
Recreation/Open Space Land Use Element, the County General Plan/F ort Ord Master Plan contains 
several directives. First, the introductory "Description" states the purpose of the plan is: "to 
designate land uses and incorporate objectives, programs, and policies to be consistent with the Fort 
Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997" and that 
the "plan incorporates all applicable policies and programs contained in the adopted Reuse Plan as 
they pertain to the subj ect area." If that were the end of it, Mr. Waltner's argument would have 
some force. But there is much more to it. 

The "Plan" portion ofthe introduction indicates that the plan "incorporates" listed elements 
of Reuse Plan "either directly or by reference." Then, in order to determine which portions of the 
listed elements are incorporated, and whether the incorporation is done "directly" or "by reference," 
the reader must tum from the general language in the introductory sections to the more specific 
language in the individual elements. 

As quoted above, the introductory language ofthe Land Use Element of the County General 
Plan/Fort Ord Master Plan states: 

The Fort Ord land use designations also include the applicable land use Goals, 
Objectives, Policies, and Programs directly from the Reuse Plan. These will 
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constitute all the policies and programs to be applied to the Fort Ord Land Use 
Element. Background information, land use framework and context discussions, as 
they relate to the subj ect area, are hereby incorporated by reference into the Fort Ord 
Land Use Element from the FORA adopted Reuse Plan. 

(FO-31.) 

This language tells the reader exactly which portions of the Reuse Plan Land Use Element 
are incorporated "directly" and which are incorporated "by reference." The "Goals, Objectives, 
Policies, and Programs" are incorporated "directly" and the "Background information, land use 
framework and context discussions" are incorporated "by reference." 

True to its word, and as noted above, the Land Use Element of the County General Plan/Fort 
Ord Master Plan proceeds to "directly" incorporate - word for word - virtually all of the Reuse Plan 
Recreation/Open Space Land Use objectives, policies and programs except Policy A-I, Program 
A-1.2 and portion of Program B-2.1. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-
24.) 

We now return to Mr. Waltner's argument. If the general language in the introductory 
"Description" of the County General Plan/Fort Ord Master Plan stating that "This plan incorporates 
all applicable policies and programs contained in the adopted Reuse Plan" were sufficient to 
incorporate the entire Reuse Plan "by reference" then virtually all ofthe remaining language of the 
Fort Ord Master Plan and its Land Use Element discussed above would be superfluous and 
meaningless. 

Indeed, if Mr. Waltner were correct, there would be no need for the County General 
Plan/Fort Ord Master Plan, in its introductory "Plan" description on page FO-l to distinguish 
between "direct" incorporation and incorporation "by reference." There would be no need for the 
more specific directives in the Land Use Element ofthe County General Plan/Fort Ord Master Plan 
to tell the reader exactly which portions of the Land Use Element of the Reuse Plan are "directly" 
incorporated and which are incorporated "by reference." And finally, there would be no reason for 
the Land Use Element ofthe County General Plan/Fort Ord Master Plan, its most specific statement 
on the topic, to recapitulate - word for word - virtually all of the Reuse Plan Recreation/Open Space 
Land Use objectives, policies and programs except Policy A-I, ProgramA-1.2, and Program B-2. 1. 

In short, Mr. Waltner's construction ofthe Fort Ord Master Plan with respect to Reuse Plan 
Recreation/Open Space Land Use Program A-1.2 must be rejected because it violates the 
fundamental rule of statutory construction is that "[ c Jourts should give meaning to every word of 
a statute if possible, and should avoid a construction making any word surplusage." (Big Creek 
Lumber Co. v. County of Santa Cruz (2006) 38 Ca1.4th 1139, 1155.) 

It must also be rejected because it violates the rule of statutory construction that where 
general and specific provisions of a law address the same subject matter, the more specific 
provisions govern over the more general provisions. (Elliottv. Workers' Compensation Appeals Bd. 

L 
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(2010) 182 Cal.App.4th 355,365 ["We further point out that as a matter of statutory construction, 
a specific provision relating to a particular subject will govern that subject as against a general 
provision"]; Code of Civil Procedure § 1859.) 

With respect to Program B-2.1 of the Reuse Plan, the evidence of the County's intent to 
exclude a portion of the Reuse Plan's Recreation/Open Space Land Use programs is even more 
specific, and therefore, more irrefutable, than it is with respect to Program A-I because, rather than 
omitting the program entirely, the County finely parsed the program, keeping the first sentence of 
Program B-2.1, but omitting the second and third sentences. 

Finally, and perhaps most importantly, the County's rewording of Policy A-I to replace the 
words "shall protect" with the words "shall encourage the conservation and preservation of' cannot 
be considered meaningless, as Mr. Waltner would have it, because the new language deprives this 
policy of its legal "teeth." As Mr. Waltner concedes in his December 26, 2013, memorandum, 
under well-established case law applying the "vertical consistency" requirement of the state 
Planning and Zoning Law, courts usually defer to a local agency's determination that a land use 
entitlement is "consistent" with a local general plan where the agency must balance the achievement 
of many competing general plan goals and objectives. But where a general plan policy is stated in 
mandatory language, such as "shall protect," the courts will enforce such requirements without 
regard to the usual deference to agency discretion associated with the "substantial evidence standard 
of review. (See e.g., F amities Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. 
of Sup "rs (1998) 62 Cal.App.4th 1332,1336,1338, ,1342.) 

In sum, the County's selective recapitulation of the Reuse Plan's Recreation/Open Space 
Land Use policies and programs is meaningful in the extreme, precisely because the clear intent and 
the clear legal effect of this effort is to transform the mandatory requirements of Policy A-I, 
Program A-l.2, and Program B-2.1 into discretionary standards that are difficult for the public to 
enforce. 

b. The County General Plan/Fort Ord Master Plan Omits Reuse Plan 
Hydrology and Water Quality Programs B-1.3 and B-2.7. 

The Conservation Element of the Base Reuse Plan includes a number of Hydrology and 
Water Quality goals, objectives, policies and programs that apply to base land within Monterey 
County's jurisdiction east of Highway 1. (Reuse Plan, pp. 353-3554.) Tthe County General 
Plan/Fort Ord Master Plan omits a number of these policies and programs, including Reuse Plan 
Hydrology and Water Quality Programs B-l.3, B-2.7, and B-6.l, all of which contain mandatory 
requirements. 

Reuse Plan Hydrology and Water Quality Program B-l.3 provides: "The County shall adopt 
and enforce a water conservation ordinance for its jurisdiction within Fort Ord, which is at least as 
stringent as Regulation 13 of the MPWMD." (Reuse Plan, p. 353.) 

Reuse Plan Hydrology and Water Quality Program B-2.7 provides: 
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"The City/County, in order to promote FORA's DRMP, shall provide FORA with 
an annual summary of the following: 1) the number of new residential units, based 
on building permits and approved residential projects, within its former Fort Ord 
boundaries and estimate, on the basis of the unit count, the current and projected 
population. The report shall distinguish units served by water from FORA's 
allocation and water from other available sources; 2) estimate of existing and 
proj ected jobs within its Fort Ord boundaries based on development proj ects that are 
on-going, completed, and approved; and 3) approved projects to assist FORA's 
monitoring of water supply, use, quality, and yield." 

(Reuse Plan, pp. 353, 347.) 

Reuse Plan Hydrology and Water Quality Program C-6.1 provides: 

The City shall work closely with other Fort Ord jurisdictions and the CDPR to 
develop and implement a plan for stormwater disposal that will allow for the removal 
of the ocean outfall stmctures and end the direct discharge of stormwater into the 
marine environment. The program must be consistent with State Park goals to 
maintain the open space character of the dunes, restore natural land forms, and 
restore habitat values. 

(Reuse Plan, pp. 354,347.) 

These programs implement Hydrology and Water Quality Policy B-1 ("The County shall 
ensure additional water to critically deficient areas"), which implements Objective B ("Eliminate 
long-term groundwater overdrafting as soon as practicably possible"). 

In addition to the County General Plan/Fort Ord Master Plan's introductory language 
regarding incorporation by reference, the Conservation Element of the County General Plan/Fort 
Ord Master Plan contain additional relevant language, stating: 

Those relevant portions of the adopted Reuse Plan are hereby incorporated into the 
Monterey County Fort Ord Conservation Element by this reference. For 
convenience, relevant Goals, Objectives, Policies and Programs pertaining to the 
subject area are provided herein. 

(County General Plan/Fort Ord Master Plan, p. FO-34.) 

Any remaining doubt that Mr. Waltner's simple "'incorporation by reference" argument is 
incorrect is eliminated by considering the Hydrology and Water Quality sections ofthe Conservation 
Elements of the Reuse Plan and the County General Plan/Fort Ord Master Plan. The County 
General Plan/Fort Ord Master Plan liberally reorganizes, rewrites, add new programs to and omits 
programs from the comparable text in the Reuse plan. Most, impOliantly, the County General 
Plan/Fort Ord Master Plan omits Reuse Plan Hydrology and Water Quality Programs B-1.3, B-2.7, 
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and B-6.1, all of which contain mandatory requirements. In addition, the County General Plan/Fort 
Ord Master Plan adds new Programs A-1.1, A-l.2, and A-l.3, which are not found in the Reuse 
Plan. (See County General Plan/Fort Ord Master Plan, pp. FO-37 - FO-31.) 

Once again, if Mr. Waltner's "'incorporation by reference" theory were correct, all ofthese 
changes would be both unnecessary and meaningless. 

2. The Legal Standard Governing FORA's Determination of "Consistency." 

The legal standard governing FORA's determination whether the County General Plan/Fort 
Ord Master Plan is "consistent" with the Base Reuse Plan is set forth in Master Resolution § 
8.02.010, as follows" 

In the review, evaluation, and determination of consistency regarding legislative land 
use decisions, the Authority Board shall disapprove any legislative land use decision 
for which there is substantial evidence supported by the record, that 

(1) Provides a land use designation that allows more intense land uses than 
the uses permitted in the Reuse Plan for the affected territory; 
(2) Provides for a development more dense than the density of use permitted 
in the Reuse Plan for the affected territory; 
(3) Is not in substantial conformance with applicable programs specified in 
the Reuse Plan and Section 8.02.020 of this Master Resolution. 
(4) Provides uses which conflict or are incompatible with uses permitted or 
allowed in the Reuse Plan for the affected property or which conflict or are 
incompatible with open space, recreational, or habitat management areas 
within the jurisdiction of the Authority; 
(5) Does not require or otherwise provide for the financing and/or 
installation, constmction, and maintenance of all infrastmcture necessary to 
provide adequate public services to the property covered by the legislative 
land use decision; and 
(6) Does not require or otherwise provide for implementation of the Fort Ord 
Habitat Management Plan. 

Mr. Waltner's December 26,2013 memorandum makes several arguments regarding this 
standard. 

First, Mr. Waltner sets out to rebut the notion that this standard requires the County General 
Plan/Fort Ord Master Plan to "strictly adhere" to the Base Reuse Plan. This "strict adherence" 
standard appears to be a rhetorical straw man, and therefore a distraction, because I have not seen 
any comment that urges such a position. 

The Sierra Club's position is that because the standard set forth in section 8.02.010 uses the 
words "shall disapprove," it is mandatory. The Sierra Club's position is also that the way section 
8.02.010 uses the concept of "substantial evidence" in conjunction with the words "shall 
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disapprove" requires that, if the record contains "substantial evidence" that any of the six criteria 
in section 8.02.010 are met, FORA must disapprove the County General Plan's "consistency" with 
the Reuse Plan even if there is also substantial evidence supporting a conclusion that none of the 
criteria are met. 

Second, Mr. Waltner argues that the term "consistent" as used in the Military Base Reuse 
Authority Act and Master Resolution must have the same meaning as the term has in the state 
Planning and Zoning Law (and as construed by the case law applying that statute.) Assuming this 
is correct, it does not rebut Sierra Club's position. In fact, it supports it because, as discussed below, 
the case law applying the vertical consistency requirement of the state Planning and Zoning Law 
recognizes that the courts will enforce the mandatory procedural requirements oflocal general plans. 
Section 8.02.010 is a mandatory procedural requirement of the Master Resolution. Thus, Mr. 
Waltner's primary error is in construing FORA's "consistency" determination as identical to a 
county determination that a land use entitlement is consistent with the substantive standards of a 
general plan, but without regard to the specific, mandatory, procedural requirement in section 
8.02.010. 

In the Planning and Zoning case law, a local agency's determination that a land use 
entitlement is "consistent" with a local general plan will be upheld by the court's if there is 
substantial evidence in the record that the entitlement will not frustrate the achievement of the 
general plan's goals. except where the language of general plan is mandatory. The following is an 
excerpt from a leading case on this issue: 

A project is consistent with the general plan "if, considering all its aspects, it will 
further the objectives and policies of the general plan and not obstruct their 
attainment." [citation] A given project need not be in perfect conformity with each 
and every general plan policy .... 

The Board's determination that Cinnabar is consistent with the Draft General Plan 
carries a strong presumption of regularity. [ citation] This determination can be 
overturned only if the Board abused its discretion-that is, did not proceed legally, 
or if the determination is not supported by findings, or if the findings are not 
supported by substantial evidence. [ citation] As for this substantial evidence prong, 
it has been said that a determination of general plan consistency will be reversed only 
if, based on the evidence before the local governing body, "a reasonable person could 
not have reached the same conclusion." 

Families Unafraid to Uphold Rural EI Dorado County v. EI Dorado County Ed. of Sup 'rs (1998) 
62 Cal.AppAth 1332, 1336, 1338 ("Families Unafraid"). 

The Court in Families Unafraid also held that where a general plan policy is "mandatory" 
as opposed to a general statement of goals or objectives, then it must be followed, stating: 

There was also a question of density consistency in Sequoyah. (23 Cal.AppAth at p. 
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718.) But the general plan in Sequoyah afforded officials "some discretion" in this 
area, and their density allowances aligned with this discretionary standard. (Ibid.) 

By contrast, the land use policy at issue here is fundamental (a policy of contiguous 
development, and the Draft General Plan states that the "Land Use Element is 
directly related to all other elements contained within the General Plan"); the policy 
is also mandatory and anything but amorphous (LDR "shall be further restricted to 
those lands contiguous to Community Regions and Rural Centers" [both of which 
are specified 'town-by-town' in the Draft General Plan], and "shall not be assigned 
to lands which are separated from Community Regions or Rural Centers by the Rural 
Residential land use designation"). 

Moreover, Cinnabar's inconsistency with this fundamental, mandatory and specific 
land use policy is clear-this is not an issue of conflicting evidence. (Cf. Corona, 
supra, 17 Ca1.AppAth at p. 996 [in rejecting a challenge of general plan 
inconsistency, the court there stated: "In summary, the General Plan is not as specific 
as those in the cases on which the [challenger] relies and does not contain mandatory 
provisions similar to the ones in those cases."]') 

Families Unafraid to Uphold Rural EI Dorado County v. EI Dorado County Ed. of Sup 'rs (1998) 
62 Ca1.AppAth 1332, 1341-42. 

In the area of administrative law, the term "substantial evidence" is a "term of art" that has 
been defined, dissected, and construed in literally thousands of appellate decisions. The most 
common application of the "substantial evidence" standard results in courts giving deference to 
agency fact findings, because the court reviews the record to determine if it contains "substantial 
evidence" supporting the agency's determination; and if it finds such "substantial evidence," the 
court must uphold the agency's determination even ifthere is "substantial evidence" supporting the 
opposite conclusion. 

For example, when reviewing a legal challenge to an EIR under CEQA, courts review the 
record to determine if it contains "substantial evidence" supporting the ErR's factual conclusions. 
If it does, any challenge to those factual conclusions must be rejected, even if there is also 
substantial evidence supporting the opposite factual conclusion. This is the usual application where 
the "substantial evidence" standard results in the courts giving deference to agencies' factual 
conclusions. (See e.g., Laurel Heights Improvement Assn. v. Regents of University of California 
(1988) 47 Ca1.3d 376, 393 ["In applying the substantial evidence standard, 'the reviewing court must 
resolve reasonable doubts in favor of the administrative finding and decision." [ citation] The 
Guidelines define 'substantial evidence' as 'enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion, even though other 
conclusions might also be reached.' (Guidelines, § 15384, subd. (a).)" 

There are exceptions, however, to the usual application of the "substantial evidence" test. 
For instance, when reviewing a legal challenge to a Negative Declaration under CEQA, the courts 
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look at the record to see if its contains "substantial evidence" supporting the challenger's contention 
that the project may have a significant adverse effect on the environment. Ifit does, the challenge 
to the Negative Declaration's factual conclusions that the project will not have significant adverse 
effect must be sustained and the Negative Declaration overturned. 

[W]hen the reviewing court: "perceives substantial evidence that the project might 
have such an impact, but the agency failed to secure preparation of the required EIR, 
the agency's action is to be set aside because the agency abused its discretion by 
failing to proceed 'in a manner required by law.' " [citation] More recently, the First 
District Court of Appeal summarized this standard of review, stating: "A court 
reviewing an agency's decision not to prepare an EIR in the first instance must set 
aside the decision if the administrative record contains substantial evidence that a 
proposed proj ect might have a significant environmental impact; in such a case, the 
agency has not proceeded as required by law. [Citation.] Stated another way, the 
question is one of law, i.e., 'the sufficiency of the evidence to support a fair 
argument.' [Citation.] Under this standard, deference to the agency's determination 
is not appropriate and its decision not to require an EIR can be upheld only when 
there is no credible evidence to the contrary. [Citation.]" (Sierra Club v. County of 
Sonoma (1992) 6 Cal.App.4th 1307,1317-1318,8 Cal.Rptr.2d 473, italics added.) 
Thus, the applicable standard of review appears to involve a question of law 
requiring a certain degree of independent review of the record, rather than the typical 
substantial evidence standard which usually results in great deference being given 
to the factual determinations of an agency. We agree with and adopt the First 
District's Sierra Club standard of review as quoted above. 

Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal.App.4th 1597, 1602; 
CEQA Guideline § 15064(f)(1) ["[I]f a lead agency is presented with a fair argument that a project 
may have a significant effect on the environment, the lead agency shall prepare an EIR even though 
it may also be presented with other substantial evidence that the project will not have a significant 
effect."]) 

This application of the "substantial evidence" standard results in the courts giving no 
deference to agencies' factual conclusions. Instead, the courts give deference to the purposes and 
policies of the law that requires applying the substantial evidence standard. Under CEQA, the 
policy of the law is to favor preparation of an EIR, and the courts employ the substantial evidence 
standard toward that end. (No Oil, Inc. v. City of Los Angeles (1974) 13 Ca1.3d 68, 75, 
supplemented, (1975) 13 Ca1.3d486 ["[S ]ince the preparation of an EIR is the key to environmental 
protection under CEQA, accomplishment of the high objectives of that act requires the preparation 
of an EIR whenever it can be fairly argued on the basis of substantial evidence that the proj ect may 
have significant environmental impact].) 

Here, the policy of the Master Resolution is to require "disapproval"ofthe County General 
Plan if the record contains "substantial evidence" that any of the six criteria in section 8.02.010 are 
met. If there is such "substantial evidence," FORA must disapprove the County General Plan 
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"consistency" with the Reuse Plan even ifthere is also substantial evidence supporting a conclusion 
that none of these criteria are met. Thus, this language in section 8.02.010 uses the term "substantial 
evidence" in a way that is markedly different than the way the term "substantial evidence" is used 
in the case law applying the "consistency" requirement of the Planning and Zoning Law. 

Finally, Mr. Waltner's analysis ignores the important fact that the FORA agreed to the the 
specific procedural requirements in section 8.02.010 as part of an agreement to settle litigation. 
This new language would be unnecessary and meaningless if it did not alter the FORA's obligations 
when making consistency determinations regarding local general plans. 

3. Application ofthe Legal Standard Governing FORA's Determination of "Consistency" 
to the County General Plan's Inconsistencies. 

In footnote 4 of his December 26, 2013, memorandum, Mr. Waltner suggests that the use of 
the word "and" to connect paragraphs (5) and (6) of subdivision (a) of section 8.02.010 of the Master 
Resolution may require the Board to find that all six criteria are met before it may disapprove the 
County General Plan. This suggestion is incorrect. 

It is well-settled that the word "and" may have a disjunctive meaning where the context 
indicates that is the legislative intent. (See e.g., People v. Skinner (1985) 39 Ca1.3d 765, 769 ["It is 
apparent from the language of section 25(b) that it was designed to eliminate the Drew test and to 
reinstate the prongs ofthe M'Naghten test. However, the section uses the conjunctive "and" instead 
of the disjunctive "or" to connect the two prongs. Read literally, therefore, section 25(b) would do 
more than reinstate the M'Naghten test. It would strip the insanity defense from an accused who, by 
reason of mental disease, is incapable of knowing that the act he was doing was wrong"]') 

The courts will not enforce the literal language of a law where doing so would achieve an 
absurd result. (Hooper v. Deukmejian (1981) 122 Cal.App.3d 987, 1003 ["The plain meaning of a 
statute has been disregarded when the plain meaning "would have inevitably resulted in 'absurd 
consequences' or frustrated the 'manifest purposes' ofthe legislation as a whole"]; Alfordv. Pierno 
(1972) 27 Cal.App.3d 682,688 ["The apparent purpose of a statute will not be sacrificed to a literal 
construction"], ) 

A quick review of the six criteria in section 8.02.010 reveals that construing the word "and" 
as conjunctive rather than disjunctive would be the absurd. For example, construing the word "and" 
as conjunctive would allow local agencies to draft their general plan to comply with criteria (6) (i.e., 
"require or otherwise provide for implementation of the Fort Ord Habitat Management Plan") but 
fail entirely to comply with all of the other criteria (which relate to fundamental policies and 
programs of the Reuse Plan such as density and intensity of land uses and which land uses are 
allowable) but the Board would be powerless to disapprove a local general plan's consistency with 
the Reuse Plan. 

Finally, the discussions in sections 1 and 2 above demonstrate that the inconsistencies 
between the County General Plan/Fort Ord Master Plan and the Reuse Plan are legally meaningful. 
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Therefore, there is "substantial evidence" that the County General Plan/Fort Ord Master Plan "is not 
in substantial conformance with applicable programs specified in the Reuse Plan." 

4. The Issues Raised in Footnote 3 of Mr. Waltner's December 26, 2013 Memorandum 
Are Not "Substantial Questions." 

Footnote 3 of Mr. Waltner's December 26,2013, memorandum states: 

There are also substantial questions as to whether the 1997 FORA Board could adopt 
provisions in the Master Resolution that conflict with the FORA Act, establish 
review standards binding on a reviewing Court, or limit the police power discretion 
of subsequent FORA Boards. These issues are reserved for subsequent elaboration 
if needed. 

For the reasons discussed in this section, these issues do not affect the Board's consistency 
determination. 

a. "Whether the 1997 FORA Board could adopt provisions in the Master 
Resolution that conflict with the FORA Act" 

This rhetorical question posed by Mr. Waltner assumes that 1997 FORA Board adopted 
provisions in the Master Resolution that conflict with the FORA Act. It did not. Therefore, the 
question posed is irrelevant. 

The Board has broad discretion to adopt quasi-legislative rules to carry out its mandate to 
implement the Fort Ord Reuse Authority Act (Gov't Code § 67650 et seq.). The Mater Resolution 
is such a rule. 

The California Supreme Court has stated the fundamental rule governing this question as 
follows: 

It is a "black letter" proposition that there are two categories of administrative rules 
and that the distinction between them derives from their different sources and 
ultimately from the constitutional doctrine of the separation of powers. One kind
quasi-legislative rules - represents an authentic form of substantive lawmaking: 
Within its jurisdiction, the agency has been delegated the Legislature's lawmaking 
power. (See, e.g., 1 Davis & Pierce, Administrative Law, supra, § 6.3, at pp. 
233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp. 
173-176; Bonfield, State Administrative Rulemaking (1986) Interpretive Rules, § 
6.9.1, pp. 279-283; 9 Witkin, Cal. Procedure (4th ed. 1997) Administrative 
Proceedings, § 116, p. 1160 [collecting cases].) Because agencies granted such 
substantive rulemaking power are truly "making law," their quasi-legislative rules 
have the dignity of statutes. When a court assesses the validity of such rules, the 
scope of its review is narrow. If satisfied that the rule in question lay within the 
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lawmaking authority delegated by the Legislature, and that it is reasonably 
necessary to implement the purpose of the statute, judicial review is at an end. 

We summarized this characteristic of quasi -legislative rules in Wallace Berrie & Co. 
v. StateBd. of Equalization (1985) 40 Ca1.3d60, 65, 219 Ca1.Rptr. 142, 707P.2d 204 
(Wallace Berrie): " '[I]n reviewing the legality of a regulation adopted pursuant to 
a delegation of legislative power, the judicial function is limited to determining 
whether the regulation (1) is "within the scope of the authority conferred" [citation] 
and (2) is "reasonably necessary to effectuate the purpose of the statute" [citation].' 
[Citation.] 'These issues do not present a matter for the independent judgment of an 
appellate tribunal; rather, both come to this court freighted with [a] strong 
presumption of regularity .... ' [Citation.] Our inquiry necessarily is confined to the 
question whether the classification is 'arbitrary, capricious or [ without] reasonable 
or rational basis.' (Culligan, supra, 17 Ca1.3d at p. 93, fn. 4,130 Ca1.Rptr. 321, 550 
P.2d 593 [citations].)" 

Yamaha Corp. o.f America v. State Bd. of Equalization (1998) 19 Ca1.4th 1, 10-11. 

Here, no one has suggested how the Master Resolution might arguably conflict with the Fort 
Ord Reuse Authority Act. The procedures and standards for determining consistency set forth in 
Mater Resolution sections 8.01.020 and 8.02.010 are "within the scope of the authority conferred" 
and "reasonably necessary to effectuate the purpose of the statute." 

The only exception to the highly deferential standard of review that courts use to review the 
validity of agency-adopted quasi-legislative rules is where the agency has allegedly adopted 
regulations that "alter or amend the statute or enlarge or impair its scope;" in which case "the 
standard of review is one of respectful nondeference." Environmental Protection Information Center 
v. Department of Forestry & Fire Protection (1996) 43 Ca1.AppAth 1011, 1022. The Board's 
adoption, in 1997, of the mandatory procedural requirements in Master Resolution section 8.02.010 
does not "alter or amend the statute or enlarge or impair its scope." 

This is especially true if one agrees with Mr. Waltner that "consistent" in section 67675.3 
has the same meaning it has in the Planning and Zoning Law. This is because, as discussed above, 
under that statute agencies have broad discretion to craft their general plans in ways that either 
maximize their discretion or, by using mandatory language, to severely restrict their own discretion 
when determining "consistency." (See e.g., Families Unafraid to Uphold Rural El Dorado County 
v. El Dorado County Bd. o/Sup'rs (1998) 62 Ca1.AppAth 1332, 1341-42.) Here, the FORA Board 
in 1997 merely adopted mandatory requirements for determining the consistency of local general 
plans with the Base Reuse Plan. 

As shown by the court in Families Unafraid, the courts will enforce these mandatory 
requirements. And as noted by the California Supreme Court in Yamaha, "quasi-legislative 
regulations adopted by an agency to which the Legislature has confided the power to 'make law,' 
[ ] if authorized by the enabling legislation, bind this and other courts as firmly as statutes 
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themselves." Yamaha Corp. a/America v. State Ed. a/Equalization (1998) 19 Ca1.4th 1, 7. 

b. "Whether the 1997 FORA Board could establish review standards binding on 
a reviewing Court." 

This question is fully answered, in the affirmative, by the last two paragraph in the preceding 
section. 

c. "Whether the 1997 FORA Board could limit the police power discretion of 
subsequent FORA Boards." 

All legislation and quasi -legislative regulations limit the discretion of subsequent legislative 
bodies. That is their purpose. That is why we have a "government oflaws, not men." The process 
for subsequent Boards to change the limits on their discretion is simple: amend the regulations. 

5. Conclusion. 

As described above, in drafting its new General Plan, the County altered or omitted many 
important, mandatory policies and programs of the Base Reuse Plan. These specific, targeted 
changes cannot be swept under the rug by pretending that the County General Plan incorporates the 
entire Base Reuse Plan "by reference." The incorporation language ofthe County General Plan/Fort 
Ord Master Plan is very specific in this regard, and leaves no doubt that the County intended to, and 
did, alter or omit these Reuse Plan policies and programs. 

These alterations and omissions fundamentally change the County's legal obligations when 
it reviews future development entitlements, because the changes transform mandatory requirements 
of the Reuse Plan into discretionary decisions by the County. 

As a result, there is substantial evidence that the County General Plan/Fort Ord Master Plan 
"is not in substantial conformance with applicable programs specified in the Reuse Plan" and must 
be disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010. 

Thank you for your attention to this matter. 

Very truly yours, 

Thomas N. Lippe 
COOlf010814 to FORA.wpd 
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On behalf of LandWatch Monterey County, we write to object to the proposed 
resolution finding the 2010 General Plan to be consistent with FORA's Fort Ord Reuse 
Plan. As you know, the FORA Act requires that FORA certify consistency with the Fort 
Ord Reuse Plan before the County's 2010 General Plan's and its Fort Ord Master Plan 
becomes effective in the Fort Ord area. Government Code, § 67675.7. The proposed 
resolution finding consistency employs the wrong standard of review for FORA's 
determination of consistency, and it fails to acknowledge substantial evidence of 
inconsistencies between the Reuse Plan and the 2010 General Plan. FORA should 
decline to find the General Plan consistent and direct the County to make necessary 
revisions before resubmitting the General Plan for consistency review. 

A. FORA Must Disapprove A General Plan If There Is Substantial Evidence 
That It Is Not In Substantial Conformance With Applicable Programs 
Specified In the Reuse Plan And Section 8.02.020 of the Master Resolution 

LandWatch concurs with the arguments regarding the plain meaning of section 
8.02.010 of the Master Resolution set out in letters by Jane Haines dated October 10, 
2013, November 7,2013, November 8,2013 and December 30, 2013. That provision 
provides that FORA "shall disapprove" the County's General Plan if there is substantial 
evidence that the General Plan is not in substantial conformance with applicable 
programs specified in the Reuse Plan and Section 8.02.020 of the Master Resolution. As 
Ms. Haines explains, this language calls for a particular standard of review for FORA's 
adjudication of consistency. Under this standard of review, FORA must disapprove the 
General Plan if there is some substantial evidence of inconsistency, regardless whether 
FORA believes there is also some substantial evidence of consistency. 

This standard is appropriate for at least two reasons. First, as Ms. Haines points 
out, FORA itself expressly adopted this standard of review for its consistency 
determinations in a settlement agreement with the Sierra Club in order to ensure the 
faithful implementation of the Reuse Plan. The FORA Act clearly gives FORA the 
discretion to adopt such regulations. Gov. Code, § 67664. Accordingly, Mr. Waltner is 
incorrect in his December 26,2013 letter in implying that the FORA Board did not have 
the authority to adopt this standard of review. 

1 SLitter Strelet 1 Suite 300 I San Franolsco CA 94104 I Tel 415,369.9400 I Fax 415,369,9405 I www,mrwolfaasaociates.oom .. ;",~ 
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In fact, as Mr. Waltner points out, there is no case law authority that would 
require FORA to uncritically apply the substantial evidence standard of review used in 
General Plan consistency determinations under the California Planning and Zoning Law. 
Accordingly, FORA's adoption of the standard of review in Master Resolution section 
8.02.010 is not an "implied modification of the applicable standard of review" as Mr. 
Walter contends, because FORA has reasonably decided to adopt this standard of review 
to guide its consistency determinations and because nothing in the statute or case law bars 
it from doing so. If the current FORA Board wishes to establish a different regulation to 
guide its consistency review, it may do so, consistent with its obligations under the 
settlement agreement. But until it does revise its regulation, it must abide by it. 1 

Second, the Master Resolution expressly mandates that the County actually 
include all applicable open space and conservation policies and programs in its General 
Plan: 

"Prior to approving any development entitlements, each land use agency shall act 
to protect natural resources and open spaces on Fort Ord territory by including the 
open space and conservation policies and programs of the Reuse Plan, applicable 
to the land use agency, into their respective general, area, and specific plans." 
Master Resolution, § 8.02.020(a), emphasis added. 

Again, this regulation was adopted by FORA to ensure faithful implementation of the 
Reuse Plan. In effect, § 8.02.020(a) requires each agency faithfully to identify and 
incorporate into its General Plan each applicable open space and conservation policy and 
program in the Reuse Plan. 

The policy rationale for the requirement to incorporate each applicable policy or 
program is clear. Issuance of development entitlements is guided in the first instance by 
a determination whether those entitlements are consistent with member agencies' general 
plans. Gov. Code, § 67675.6; Master Resolution § 8.01.030(a). Indeed, FORA has 
shown extraordinary deference to member agency general plans in its past consistency 
determinations. This deference is only warranted if the member agency general plan 
faithfully incorporates each applicable open space and conservation policy and program. 
Master Resolution sections 8.02.010 and 8.02.020(a), adopted in the Sierra Club 
settlement agreement, were intended to require that general plans provide a blueprint that 
ensures that projects consistent with those general plans are also consistent with the 
Reuse Plan. 

Mr. Waltner also suggests that FORA's adoption of the "strict adherence" standard of review 
would somehow trespass on the judicial standard of review. Not so. FORA's consistency determination is 
not a judicial review, it is an administrative adjudication. Coutis are comfortable reviewing agency 
adjudications under a variety of standards ofreview. For example, depending on the context, courts review 
agency CEQA determinations under a "fair argument" standard, which is analogous to the "strict 
adherence" standard advocated by Ms. Haines, and, alternatively, under a substantial evidence standard 
when warranted. 
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Thus, contrary to Mr. Waltner's December 26 letter, it is not sufficient that the 
County's general plan purports generally to incorporate the Reuse Plan. Ifthat were all 
that is required, the recitation of applicable polies and programs in the member agency 
general plans would not be required at all. Indeed, the language on which Mr. Walter 
apparently relies, "[t]his plan incorporates all applicable policies and programs contained 
in the adopted Reuse Plan as they pertain to the subject area," could be interpreted as a 
finding that the omitted and misstated policies are not applicable. Thus, instead of a 
guarantee that the misstated and omitted policies will be honored, this provision could be 
interpreted as a promise to ignore them. 

Again, as Ms. Haines has pointed out, the proposed FORA resolution finding 
consistency sets forth the wrong standard of review for the FORA Board's adjudication. 
In particular, recital "L" is incorrect in implying that that consistency may be found 
merely on a finding that there is substantial evidence of consistency. The correct 
standard should be articulated with reference to Master Resolution section 8.02.010, 
which requires a finding of inconsistency if there is substantial evidence that the General 
Plan does not include all applicable open space and conservation policies and programs. 

B. There Is Substantial Evidence That The 2010 General Plan is Not In 
Substantial Conformance With Applicable Programs Specified In the Reuse 
Plan and Section 8.02.020 of the Master Resolution 

The relevant question in FORA's consistency review of the County's General 
Plan is not whether some future development project will or will not comply with 
applicable open space and conservation policies and programs, but whether the General 
Plan document meets the mandate of Master Resolution section 8.02.020 to include those 
policies and programs. Ms. Haines and the Sierra Club have clearly presented substantial 
evidence that the 2010 General Plan fails adequately to reflect critical policies and 
programs in the Reuse Plan. 

• The General Plan fails to include the Reuse Plan's applicable Recreation/Open 
Space Land Use Program A-1.2 requiring recordation of a Natural Ecosystem 
Easement deed restriction. See Haines letters of October 10,2013 and 
November 7, 2013; Sierra Club letter of October 10,2013. LandWatch 
appreciates the County's statement that it is "committed to complying" with the 
Reuse Plans Ecosystem Easement Deeds Program 1-1.2. See Benny Young 
letter, October 23,2013. If so, the County should not object to memorialize that 
commitment through inclusion of the applicable language in the 2010 General 
Plan. However, a commitment made outside the General Plan that applicable 
policies will be honored in the future is not relevant to whether the General Plan 
itself properly reflects the Reuse Plan 

• The General Plan omits the applicable Reuse Plan Noise Program B-1.2 requiring 
segregation of noise generating uses from sensitive receptors. See Haines letters 
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of October 10, 2013 and November 7, 2013. The County has not addressed this 
omission. The program is clearly intended to protect sensitive users from 
significant noise impacts. 

• The General Plan omits a material portion of Recreation/Open Space Land Use 
Program B-2.l requiring habitat buffers to be at least 150 feet and requiring that 
the buffers not contain roadways. See Haines letters of October 10,2013, and 
November 7, 2013; Sierra Club letter of October 10, 2013. The County has not 
addressed this omission. The policy is clearly intended to protect habitat from 
development impacts. 

• General Plan Recreation/Open Space Policy Land Use Policy A-I misquotes the 
applicable Reuse Plan policy by changing "shall protect" to "shall encourage the 
conservation and preservation ... " See Sierra Club letter of October 10, 2013. 
The COlmty claims that this word change was only intended to protect resources 
on three particular sites that have already been protected "through 
implementation" affecting these three sites. It is not clear that the intent of the 
language was so limited. In any event, there may yet be future implementation 
actions affecting these sites and there is no reason that the County should object 
to using the specific language that was adopted in the Reuse Plan CEQA review. 

In sum, because the issue at hand is whether the General Plan contains applicable policies 
and programs, the relevant evidence here is simply the evidence that one document 
includes the applicable policy or program and the other does not. Therefore Mr. Waltner 
is incorrect that Ms. Haines has not identified the substantial evidence upon which she is 
relying. 

Again, the issue before FORA is not the consistency of a specific development 
proj ect but the consistency of two planning documents. However, it is foreseeable that 
the failure to attain consistency between these documents will have real world impacts. 
The Reuse Plan policies at issue were specifically adopted to address environmental 
impacts of future development, and the provisions and specific wording of these policies 
were salient in FORA's CEQA conclusions about the Reuse Plan. As noted, Sierra Club 
points out that the Reuse Plan's language for Recreation/Open Space land Use Policy A-I 
was crafted in the Final EIR for the Reuse Plan in order to mitigate impacts. The County 
admits in its October 23rd letter that it incorrectly adopted the Reuse Plan language 
identified at the time of the Draft EIR for the Reuse Plan. If FORA approves language 
that is inconsistent with the Reuse Plan provisions, it cannot assume that the changes 
have no environmental consequence, and must undertake a new CEQA review. 

C. Conclusion 

LandWatchjoins the Sierra Club and Ms. Haines in opposing the proposed 
consistency determination. The County must modify its General Plan so that it faithfully 
reflects all applicable open space and conservation policies and programs. 
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Thank you for the opportunity to provide these comments. 

Yours sincerely, 

M. R. WOLFE & ASSOCIATES, P.C. 

2
/l 

! 
. /-_ .. 

7 hn; Farrow 

JHF: am 
cc: Amy White 
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NDU OFFICE OF THE COUNTY COUNSEL 

COUNTY OF MONTEREY 

Memorandum of Law 2014-1 

January 10,2014 

Honorable Chair and Members of the Board of Supervisors 

Leslie J. Girard, Chief Assistant County Counsel 

SUBJECT: Referral No. 2013.6 Re: General Plan and Fort Ord Reuse Plan 
Consistency 

INTRODUCTION 

By Referral No. 2013.6, dated November 5, 2013, Supervisor Parker requested our 
opinion with respect to a number of issues regarding the Fort Ord Reuse Authority's 
proposed consistency determination between the County's 2010 General Plan and the 
Fort Ord Reuse Plan. This memorandum responds to the Referral. 

QUESTIONS PRESENTED 

1. Are any differences between the language of the policies set forth in the County's 
2010 General Plan ("General Plan"), and specifically the Fort Ord Master Plan 
("Master Plan"), and the language of the mitigation policies in Volume 4 of the 
adopted Fort Ord Reuse Plan ("Reuse Plan") significant such that the Master 
Plan policies must be revised in order for the Fort Ord Reuse Authority ("FORA") 
to certify the Master Plan as consistent with the Reuse Plan? 

2. Does the County face liability to a developer for reliance on policies in the 
General Plan where the County has made a determination of consistency but 
FORA imposes additional requirements not set forth in the County's policies? 

3. Do the oak woodland protection policies in the General Plan, state law, and 
County Code provide protection equivalent to those in Biological Resources 
Policy C-2 of the Reuse Plan? 

SHORT ANSWERS 

1. No. While the printed language set forth in the Master Plan policies does not 
match word-for-word the language of the adopted Reuse Plan, the Master Plan 
incorporates the policies and programs of the Reuse Plan, and the language of 
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the Reuse Plan must therefore be considered in the interpretation and application 
of the Master Plan, and in the consistency determination process. The Fort Ord 
Reuse Authority Act ("Act"), and FORA's Master Resolution, allow FORA some 
flexibility in determining consistency based upon substantial compliance or 
substantial conformance supported by substantial evidence in the record. In our 
opinion substantial evidence currently in the record would support a consistency 
certification by FORA without revision of the Master Plan policies. 

2. Generally, no. County liability in any given situation will depend on the specific 
facts of each case, and we will not speculate on liability in hypothetical scenarios. 
Generally, however, a developer will be on notice that the Reuse Plan applies to 
property within FORA's jurisdiction and, if a consistency determination is made 
by FORA, the County will have a number of defenses to any litigation concerning 
development requirements and should not face any liability. 

3. Probably. The Act and Master Resolution only require "consistency" not 
"equivalency," and as more fully addressed in response to Question 1, above, we 
conclude that SUbstantial evidence currently exits to support a determination that 
the Master Plan and Reuse Plan are consistent. The question of equivalency is 
different. The incorporation of the Reuse Plan into the Master Plan requires that, 
in the interpretation and application of the Master Plan the language of each be 
considered and harmonized to give effect. Accordingly the Master Plan, and 
other General Plan policies, should be applied to provide protection 'for oak 
woodlands consistent with that envisioned by the Reuse Plan, although County 
policies may provide greater protection. 

BACKGROUND 

On June 13, 1997, FORA certified a Final Environmental Impact Report (FEIR) for and 
adopted the Reuse Plan. The FEIR included some revisions to proposed policies and 
programs that serve as mitigation measures to reduce the impacts of the Reuse Plan. 

On November 20, 2001, the County Board of Supervisors ("Board") amended the 
County's 1982 General Plan to include the "Monterey County Fort Ord General Plan 
Amendment" consisting of Reuse Plan policies applicable to Fort Ord territory within 
Monterey County. Pursuant to the requirement of state law, on January 18, 2002, 
FORA certified this amendment as consistent with the Reuse Plan and the Act, 
Government Code section 67650 - 67700. 

On October 26, 2010, the Board adopted the General Plan which includes the Master 
Plan. By its terms, the Master Plan consists not only of the Master Plan set forth in 
Chapter 9-E of the General Plan but also incorporates the Greater Monterey Peninsula 
Area Plan and other generally applicable policies of the General Plan. Of special 
significance is that the Master Plan "incorporates all applicable policies and programs 
contained in the adopted Reuse Plan as they pertain to the subject area." The Master 
Plan also incorporates six specific elements of the Reuse Plan: Land Use, Circulation, 
Recreation and Open Space, Conservation, Noise and Safety. See Master Plan at 
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pages FO-1 and 2. Copies of those pages are enclosed as Attachment 1. The Master 
Plan was based on and supplanted the 2001 Monterey County Fort Ord General Plan 
Amendment but included updates to reflect relevant actions since 2001 such as the 
East Garrison Specific Plan and certain land swap agreements, but also minor text 
changes in consultation with FORA staff. 

On September 17, 2013, by the adoption of Resolution No. 13-307, the Board certified 
that the General Plan (including the Master Plan) was consistent with the Reuse Plan 
and would be implemented in conformity with the Act, and directed staff to submit the 
General Plan to FORA for its certification. The County's request for certification was 
originally scheduled to be heard in November of 2013, but was continued to the FORA's 
January 10, 2014 meeting. FORA staff has recommended that the FORA Board of 
Directors concur in the County's determination that the General Plan is consistent with 
the Reuse Plan. See generally, January 10,2014, FORA agenda packet, Item 8b 
("Agenda Packet"). Relevant excerpts of the Agenda Packet, specifically the staff report 
and attachments A - E, are enclosed as Attachment 2. Several comments have been 
received by FORA contending that the General Plan is not consistent with the Reuse 
Plan. 

The Referral, a copy of which is enclosed as Attachment 3, was assigned on November 
5, 2013. The Referral Description, included in an attachment, states: 

It has been determined that the County General Plan 
policies for Fort Ord do not match the mitigation policies set 
forth in Volume 4 of the [Reuse Plan] because staff relied 
upon a draft of the [Reuse Plan] instead of the final version 
which was never printed and distributed by FORA. RMA 
staff have issued an opinion that, for a variety of reasons, 
the lack of consistency in the language is not significant and 
therefore does not need to be fixed. 

While the Referral does not specifically identify who has made the referenced 
determination, a review of the Agenda Packet reveals that it is generally accepted that 
the printed language of the Master Plan does not match word-for-word the language of 
the Reuse Plan. 1 

1 We are informed by RMA staff that these differences date to the County's 2001 
General Plan amendment, and FORA certification of that amendment in 2002, 
notwithstanding the differences. The Master Plan carried forward the previously 
certified language. We have not investigated nor have any comment on the question of 
whether the Reuse Plan was properly printed or distributed by FORA, as described in 
the Referral. That issue is not relevant to the analysis herein. 

l 

i r 
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ANALYSIS 

I. Applicable Legal Principles 

A. Statutory Construction 

This matter largely involves the interpretation and application of statutes and other 
legislative actions (state law, the General and Master Plans, and FORA's "Master 
Resolution"). With respect to the interpretation of statutes, the analysis Ilstarts from the 
fundamental premise that the objective of statutory interpretation is to ascertain and 
effectuate legislative intent. ... In determining intent [a court should] look first to the 
words themselves .... When the language is clear and unambiguous, there is no need 
for construction .... When the language is susceptible of more than one reasonable 
interpretation, however, [the court will] look to a variety of extrinsic aids, including the 
ostensible objects to be achieved, the evils to be remedied, the legislative history, public 
policy, contemporaneous administrative construction, and the statutory scheme of which 
the statute is a part." IlThe provisions must be given a reasonable and common sense 
interpretation consistent with the apparent purpose and intention of the lawmakers, 
practical rather than technical in nature, which upon application will result in wise policy 
rather than mischief or absurdity." Golden State Homebuilding Associates v. City of 
Modesto, 26 Cal. App. 4th 601,608 (1994) (quoting People v. Woodhead, 43 Cal. 3d 
1002,1007-1008 (1987) and DeYoung v. City of San Diego, 147 Cal. App. 3d 11, 18 
(1983)). "Significance, if possible, should be attributed to every word, phrase, sentence 
and part of an act in pursuance of the legislative purpose, as 'the various parts of a 
statutory enactment must be harmonized by considering the particular clause or section 
in the context of the statutory frameworks as a whole.' [Citation]." Id. 

We are not to insert what has been omitted nor omit what has been inserted. Code of 
Civil Procedure § 1858. A specific intent controls a general intent if the two conflict. 
Code of Civil Procedure § 1859; Civil Code § 3534. Statutes should be construed so as 
to harmonize rather than raise conflicts. Woodward v. Southern California Permanente 
Medical Group, 171 Cal. App. 3d 656, 664 (1985). "Interpretation which gives effect is 
preferred to one which makes void." Civil Code § 3541. 

Finally, "[a]n agency's interpretation of its governing statutes is entitled to great weight." 
Ross v. California Coastal Commission, 199 Cal. App. 4th 900, 922-923 (2011). 

B. Consistency Determination 

A determination that the General Plan is consistent with the Reuse Plan is a 
requirement of the Act, which established FORA and sets forth its powers and duties. 
Section 67675.2 of the Act requires a local agency with territory within Fort Ord to 
submit its general plan to FORA. The submittal is to be carried out by the adoption of a 
resolution certifying that the general plan "is intended to be carried out in a manner fully 
in conformity with [the Act]." As mentioned above, the County took such action by the 
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adoption of Resolution No. 13-307.2 

Section 67675.3 of the Act addresses FORA's process for review of the General Plan; 
within 90 days after submittal of a request for certification FORA is to hold a noticed 
public meeting and either "certify" or refuse to certify that portion of the General Plan 
applicable to the Fort Ord territory (in this case the Master Plan). The FORA board 
"shall approve and certify" the Master Plan if it finds that it "meets the requirements of 
[the Act] and is consistent with the [Reuse Plan]." There is no elaboration on the phrase 
"consistent with" the Reuse Plan. 

In 1997 FORA adopted, and has amended from time-to-time a "Master Resolution" 
generally setting forth its organization and the manner in which its duties are to be 
discharged. In relevant part, Chapter 8 addresses the process and standards for 
consistency determinations. A copy of Chapter 8 is enclosed as Attachment 4. Section 
8.01.020 (f) of the Master Resolution (at page 43 of Attachment 4) makes clear that land 
use decisions based on the Master Plan may not be implemented if FORA has not or 
refused to certify that the Master Plan is consistent with the Reuse Plan. 

Special counsel to FORA has provided several opinions regarding the interpretation of 
the consistency determination proVisions of the Act and the Master Resolution; first 
briefly in a memorandum to the FORA board in July of 2013, and more substantively in 
memoranda dated September 3,2013 and December 26,2013. The September 2013 
memorandum is enclosed as Attachment 5, and the December 2013 memorandum is 
included in the Agenda Packet (Attachment 2) at pages 51 - 53 of 190. 

FORA's interpretation of its governing statutes is entitled to great weight (Ross v. 
California Coastal Commission, supra, 199 Cal. App. 4th at 922-923). In addition, we 
have independently reviewed the memoranda and concur in their conclusions. In 
relevant part, the memoranda conclude that the plain language of the Act, and the 
standards set forth in Chapter 8 of the Master Resolution, provide FORA with flexibility 
in determining consistency, and that the standard FORA may apply is one of 
"substantial compliance" or "substantial conformance" with respect to six enumerated 
factors. The FORA board is to make this determination on the basis of sUbstantial 
evidence in the record. 

2 As part of the action, the County determined that the General Plan was consistent with 
the Reuse Plan. That determination was not required by the Act, only the commitment 
that the General Plan would be carried out in full conformity with the Act. Due to the 
passage of time, it is too late for a legal challenge to the County's action in adopting 
Resolution 13-307, and the Referral does not directly ask for our opinion regarding its 
validity. Rather, the Referral essentially inquires of the ability of FORA to make a 
consistency determination in light of the differences in the language of the Master Plan 
and the Reuse Plan. We therefore do not specifically address or analyze the County's 
action, although for the same reasons set forth herein we believe the action to be valid. 
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II. Any Differences In The Language Of The Master Plan And Reuse Plan Policies 
Are Not Significant Such That The Master Plan Policies Need To Be Revised In 
Order For FORA To Make A Consistency Determination 

As described above, the printed language of the Master Plan does not track, word-for
word, the language of the Reuse Plan; however, the Master Plan specifically 
incorporates the programs and pOlicies of the Reuse Plan. We note that in the 
hierarchy of legislative authority, it is clear that the Reuse Plan controls the application 
of the Master Plan, thus the requirement for a consistency determination and the 
prohibition on implementing Master Plan policies if found inconsistent with the Reuse 
Plan. 

We concur with FORA special counsel that differences in language are not necessarily 
a basis to find inconsistency. If the legislature had intended to require identical 
language it could have directed that FORA determine that the Master Plan was 
"identical to" the Reuse Plan; however, the legislature chose to use the phrase 
"consistent with" which does not imply or require identicalness. 

Discrepancies in the wording of a few policies, especially when viewed in the context of 
the rest of the Master Plan and its stated intent to be consistent with the Reuse Plan, 
are unlikely to cause a court to invalidate a consistency certification. In evaluating a 
project's consistency with a general plan, courts interpret consistency to mean that a 
project is "in agreement or harmony with the terms of the applicable plan, not in rigid 
conformity with every detail thereof." San Francisco Upholding the Downtown Plan v. 
City and County of San Francisco, 102 Cal. App. 4th 656, 678 (2002). "A project is 
consistent with the general plan "if, considering all its aspects, it will further the 
objectives and policies of the general plan and not obstruct their attainment. A given 
project need not be in peliect conformity with each and every general plan policy." 
Clover Valley Foundation v. City of Rocklin, 197 Cal. App. 4th 200, 238 (2011). See 
also Sequoyah Hills Homeowners' Association v. City of Oakland, 23 Cal. App. 4th 704 
(1993). The critical factors in evaluating consistency are "the nature of the policy and 
the nature of the inconsistency," with the outer limit being that general consistency 
cannot overcome specific, mandatory and fundamental inconsistencies with plan 
policies." Clover Valley, 197 Cal. App. 4th at 239. The differences in wording between 
the Master Plan and Reuse Plan are unlikely to be viewed as so fundamentally 
inconsistent as to justify a finding of inconsistency, especially because the Master Plan 
itself states that it incorporates the policies of the Reuse Plan. 

We also note that a court is likely to defer to FORA's findings. An agency's 
determination of consistency "carries a strong presumption of regularity" and can be 
overturned by a court only if the agency abused its discretion. Clover VaJ/ey, 197 Cal 
App. 4th at 238. In evaluating abuse of discretion, the court must give a finding of 
consistency "great deference." San Francisco Upholding the Downtown Plan, 102 Cal. 
App. 4th at 679. A court can reverse a finding of consistency "only if, based on the 
evidence before the local governing body, ... a reasonable person could not have 
reached the same conclusion." Clover Valley, 197 Cal. App. 4th at 238. 
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Harmonizing all the legislative enactments, with a view to effectuating the legislative 
intent, and giving significance to the incorporation into the Master Plan of the policies 
and programs of the Reuse Plan, it is our opinion that the language of the Master Plan 
need not be revised in order for FORA to make a consistency determination. Because 
the standard to be applied by FORA in making the determination is one of substantial 
compliance or conformance, based upon sUbstantial evidence in the record, the 
differences in the language may be determined to be immaterial (or rather "not 
significant" as described in the Referral). That is clearly the opinion of County and 
FORA staff (as reflected in the FORA staff report included in Attachment 2), and in our 
view there is substantial evidence currently in the record, as well as the interpretation 
provided by special counsel to FORA, to support a consistency finding? 

We note that FORA has not yet acted on the request to certify, and the record is 
therefore not yet complete. Additional evidence may be submitted into the record which 
may bear on the question of substantial evidence. We do not presume to prejudge 
FORA's actions, but merely observe that, in our opinion, SUbstantial evidence currently 
exists upon which a consistency determination may be made.4 

III. The County Has Very Little Risk Of Liability Exposure Due To Language 
Differences If FORA Makes The Consistency Certification 

As set forth in the summary above, County liability in any given situation will depend 
upon specific facts, and we will generally not speculate on hypothetical situations. We 
note, however, that the Master Resolution requires that a notice be recorded on every 
property within Fort Ord putting an owner on notice that the Reuse Plan applies and any 
development will be subject to its terms, and by other restrictions imposed by the 
Master Resolution or other enactments by FORA Section 8.01.010 0), at page 42 of 
Attachment 4. Significantly, this notice will refer solely to the application of the Reuse 
Plan and other FORA enactments, and not a local agency's general plan or other land 
use policies. 

In addition, if FORA makes the consistency certification, the County will have a variety 
of defenses to any action concerning the imposition of additional development 
requirements by FORA based on the Reuse Plan. In light of these considerations we 
believe the County has little or no exposure to liability should FORA make a consistency 
certification in light of any language differences. 

3 The SUbstantial evidence is more fully described in the FORA staff report and its 
attachments (Attachment 2). 
4 We also render no opinion on whether SUbstantial evidence exists to support a denial 
of certification. 

• - . . I 
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IV. The Oak Woodland Policies Of The Master Plan Should Provide Equivalent 
Protection As The Policies Of The Reuse Plan 

. . .. I 

The Referral requests "specific assessment of whether oak woodland policies in the 
County's General Plan, state law, and County Code provide equivalent protection as 
Biological Resources Policy C-2 of the Reuse Plan, as represented by RMA staff." 

The Reuse Plan Biological Resources Policy C-2 has five subsidiary policies, but by 
way of example, the introduction to the policy provides: "The County shall preserve and 
enhance the woodland elements in the natural and built environments." Biological 
Resources Policy C-2 of the Master Plan provides: "The County shall encourage the 
preservation and enhancement of native oak woodland elements in the natural and built 
environments." 

The Board referral correctly observes that the Master Plan policy wording is identical to 
the draft Reuse Plan policy language, whereas the final adopted Reuse Plan policy 
incorporates revisions from the Reuse Plan Final EIR. The five subsidiary policies 
under Master Plan Biological Resources Policy C-2 also reflect the draft Reuse Plan 
wording rather than the wording of the Reuse Plan Final EIR. 

Similar to the analysis in Part II, above, we conclude that the Master Plan policy 
language must be interpreted and applied consistent with the Reuse Plan policy, and 
substantial evidence currently exists in the record that would support a consistency 
certification by FORA. The question of equivalency is different; however, and does not 
bear upon the ability of FORA to make a consistency certification. 

In an October 23,2013 letter from the County to FORA, County staff responded to 
public comments concerning the differences in the Biological Resources policy by 
noting that the policies would be implemented in a manner consistent with the Reuse 
Plan and that oak woodlands are also protected under other General Plan policies (e.g., 
LU Policies 1.6 and 1.7, OS Policies 5.3, 5.4, 5.10, 5.11, and 5.23), state law, and the 
County Code. A copy of that letter is included in the FORA Agenda Packet and 
enclosed as Attachment 6. 

The referral questions whether the policies cited by staff provide equivalent protection 
as the Reuse Plan Biological Resources Policy C~2. We note that, on the one hand, it is 
obvious from the plain language that "shall preserve" is a stronger mandate than "shall 
encourage the preservation." On the other hand, one could argue that the explicit 
reference to "oak woodlands" in the County's plan is stronger protection for oak 
woodlands than the more vague reference to "woodland" in the final Reuse Plan 
language. We also have noted that the Master Plan incorporates all applicable policies 
and programs contained in the Reuse Plan. This language provides a basis for the 
County to interpret and apply the Master Plan policy as having the same meaning as 
the Reuse Plan's "shall preserve" language. 

The Master Plan also explicitly incorporates General Plan policies and directs that the 
more restrictive policy will apply in case of a conflict or difference between a policy of 
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the Master Plan and General Plan, See Attachment 1 at page FO-i. For example, 
General Plan Policy OS 5.3 provides that H[d]evelopment shall be carefully planned to 
provide for the conservation and maintenance of critical habitatl" which could be 
construed as being as restrictive as Reuse Plan Biological Resources Policy C-2. State 
law (Public Resources Code section 21083.4) and General Plan policy 08-5,23 require 
feasible mitigation for loss of oak woodlands; arguably, mitigating loss of oak woodlands 
might be considered less protective than preserving them in the first place, but to the 
extent mitigation might consist of conservation easements and direct replacement at 
more than 1:1 ratio, the mitigation requirements may be quite protective. 

Finally, the overall thrust of general plan goals, objectives, and policies is often more 
determinative of consistency than the exact words in a particular policy. Even if the 
County plan were to use the exact language of the Reuse Plan (e,g., "shall preserve"), 
the County would legally have some flexibility in interpretation and application of the 
policy within the context of the overall objectives and policies of the Master Plan and 
General Plan. As discussed earlier, case law holds that "a project is consistent with the 
general plan if considering all its aspects, it will further the objectives and policies of the 
general plan and not obstruct their attainment. A given project need not be in perfect 
conformity with each and every general plan policy," Clover Valley Foundation v. City of 
Rocklin, 197 Cal. App. 4th at 238, For example, in Clover Valley, the city of Rocklin's 
general plan required all land within 50 feet from the banks of streams to be in an open 
space designation. The city approved a road which made two limited encroachments 
into the 50-foot buffer. The general plan policy was clear and specific, yet the city found 
that the road's intrusion into the buffer was consistent with the policy based on the city's 
historical practice and its determination that moving the road outside the buffer would 
result in additional hillside grading and loss of oak trees. Notwithstanding the specific 
mandate of the city's general plan, the court upheld the city's finding of general plan 
consistency, reasoning that allowing the encroachment into the open space buffer 
furthered the general plan's policies, whereas "strictly enforcing the buffer" would 
"defeat[ ] its purposes and likely conflict[ ] with other general plan policies." Id. at 239. 
As this case illustrates, the application of general plan policy to a particular project 
depends on the facts and circumstances of the project, interpretation of policy by the 
decision-maker, and application of the policy within the overall context of the goals, 
objectives, and policies of the applicable plan. 
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CONCLUSION 

The differences in language between the Master Plan and Reuse Plan do not preclude 
FORA from certifying the Master Plan as consistent with the Reuse Plan, and 
SUbstantial evidence currently exists in the record to support a certification. The County 
faces minimal or no liability if FORA certifies consistency. Finally, although equivalency 
is not required, the Master Plan and other County policies relating to the preservation of 
oak woodlands, and state law, should provide the same or mor pr6feCfl6n-fQ,~uch 
woodlands as described in the Reuse Plan. ;' -;;/1 ...... ~ 

LJG:WSS:ljg 
Attachments: 

//t')§ ~/ ~ / "") 
(:/1i4-C~/~. . '",
-LESL~f:5~ --- ~~ 
Chief ssistant County Counsel " 

1. Fort Ord Master Plan pages FO-1, FO-2 
2. FORA Agenda Pack excerpts, January 10,2013 
3. Referral 2013.16 
4. FORA Master Resolution Chapter 8 
5. FORA Special Counsel opinion, September 9, 2013 
6. Benny Young letter to FORA, October 23,2013 

cc: Lew Bauman, CAO 
Benny Young, RMA Director 
Carl Holm, RMA Deputy Director 
Mike Novo, Planning Director 

... \ 

, , 
+-



Link to large 
attachments -

Item 8a 
Attachment F 

Link to attachments 1-6 to Chief Assistant 
County Counsel Leslie Girard's January 10, 

2014 memorandum addressed to the 
Monterey County Board of Supervisors 

http://fora.org/Board/2014/Packet/AdditionaI/031414Item8a-Attachl-6.pdf 



H.A.INES 

February 10, 2014 

Michael Houlemard, Director 

Fort Ord Reuse Authority 

920 Second Avenue 

Marina, CA 93933 

Re: Board packet for February 13, 2014 

Dear Michael: 

601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, CA 93950 

TEL 831 375-5913 EMAIL JANEHAINES@REDSHIFT.COM 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

via email to michael@fora.org 

This is my third communication to FORA pertaining to the confusing manner in which FORA is 
presenting the public's letters on the topic of consistency between the Monterey County 2010 
General Plan and the 1997 Base Reuse Plan. I respect FORA's integrity, so I don't think FORA is 
deliberately attempting to confuse the issues. However, FORA has presented the letters in a 
disordered way at least five times in the past month, so I suggest that FORA place a higher priority 
on fairly presenting the public's comments: 

• On Tuesday, Feb. 4, I left a voice message for a FORA staff member explaining that the packet 
for the Feb. 5 Administrative and Executive Committees misplaced the attachment to my Dec. 
30 letter. Rather than having my attachment follow my letter, my attachment was made the 
attachment for another, unrelated letter. I requested correction of the error. 

• On Thursday, Feb. 6, I called FORA again and asked whether my request had been taken care 
of. I was told that my request had been forwarded to the staff person in charge of placing 
letters into the packet. 

• I am sending this Feb. 10 letter because when I reviewed the packet that FORA posted on Feb. 
7, I found more errors. Specifically, the attachment to my Dec. 30 letter is now separated from 
my Dec.30 letter by an attachment that should follow Sierra Club's Oct. 10 letter. Additionally, 
a second attachment to Sierra Club's Oct. 10 letter is wholly missing from the packet. 

• After seeing the confusing presentation of my and Sierra Club's letters in both the Feb. 5 
Administrative Committee packet and the Feb. 7 Board packet, I reviewed the Jan. 2 
Administrative Committee packet and discovered that it wholly omits two attachments to the 
Sierra Club's Oct. 10 letter. Thereafter, I reviewed the Jan. 10 Board packet and discovered 



that my Dec. 30 letter has an erroneous attachment and Sierra Club's Oct. 10 letter lacks the 
same attachment that incorrectly follows my Dec. 30 letter. 

FORA's skewed presentation of our letters distorts our letters' arguments. As FORA has presented 
them, our letters refer to attachments that are not attached and have attachments that are 
irrelevant to our arguments. 

I request that FORA correct the errors and promptly notify Board members, the public and any 
staff members who might have already concluded that my letters and letters from the Sierra Club 
don't make sense. Please explain that the manner in which FORA presented our letters over the 
past month is not the way we submitted those letters. I request the following corrections: 

1. Move pages 48 and 49 in the Feb. 7 packet to follow page 39. 

2. Insert into the packet the important Sept. 16 letter from the Sierra Club to Monterey County 
which is referenced in Sierra Club's letter on page 37 of the Feb. 7 packet. That letter is wholly 
missing from the Feb. 7 packet. 

3. Move pages 48 and 49 so that they do not follow my Dec. 30 letter which ends on page 47; that 
letter's only attachment begins on page 50. Pages 48 and 49 have nothing to do with my Dec. 
30 letter. The attachment that begins at page 50 should follow my letter which ends on page 47 
in order for the reader to understand my Dec. 30 letter. 

4. The Jan. 10 memorandum from Asst. County Counsel Leslie Girard to the Bd. of Supervisors 
was distributed by FORA at the Jan. 10 FORA meeting. It is therefore part of the 
administrative record and should be included in the revised packet. 

5. I request that this (my) Feb. 10 letter also be included in the revised packet. 

I am emailing this request to you prior to 8 a.m. on Monday, Feb. 10. I request that the above 5 
steps be completed as early as possible today to give FORA Board members and the public 
sufficient time to read correct versions of my and Sierra Club's letters prior to the Feb. 13 Board 
meeting. I further request that an explanation accompany the corrected version, explaining to 
anyone who would otherwise rely on the Feb. 7 or earlier versions of our letters, that those letters 
and their attachments were mis-assembled by FORA, not by me and not by Sierra Club. I am 
making this request on behalf of myself, not on behalf of Sierra Club. I make it on my own behalf 
as a member of the public who values accurately informed public decision-making. 

Sincerely, 

Jane Haines 

copy: swaltz@csumb.org, awhite@mclw.org, lippelaw@sonic.net, jfarrow@mrwolfeassociates.com 
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201 Mission Street 
12th Floor 

San Francisco, CA 94105 

Board of Directors 
Fort Ord Reuse Authority 
920 2nd Avenue 
Marina, CA 93933 

Law Offices of 

Thomas N. Lippe, APe 

February 12,2014 

Attachment F to Item 8a 
FORA Board Meeting, 3/14/14 

Telephone: 415-777-5604 
Facsimile: 415-777-5606 
Email: lippelaw@sonic.net 

Re: February 13, 2104 Meeting, Agenda Item # Sa: Certification of the 2010 
Monterey County General Plan 

Dear Chairperson Edelen and Members of the Board: 

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord 
Reuse Authority's ("FORA") pending certification of the 2010 Monterey County General Plan 
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and 
8.02.010. Board staff have prepared two alternative certification resolutions (Board Packet, 
Attachments A and E). 

1. The Sierra Club objects to adoption of the draft resolution at Attachment A. 

Attachment A would certify the General Plan as it stands today, without requiring any 
changes. The Sierra Club continues to object to this course of action for all the reasons set forth in 
its previous comments letters, including my January 8, 2014, letter. 

In drafting its new General Plan, the County altered or omitted many important, mandatory 
policies and programs of the Base Reuse Plan. These specific, targeted changes cannot be swept 
under the rug by pretending that the County General Plan incorporates the entire Base Reuse Plan 
"by reference." The incorporation language of the County General PlanlF ort Ord Master Plan is very 
specific in this regard, and leaves no doubt that the County intended to, and did, alter or omit these 
Reuse Plan policies and programs. These alterations and omissions fundamentally change the 
County's legal obligations when it reviews future development entitlements, because the changes 
transform mandatory requirements of the Reuse Plan into discretionary decisions by the County. As 
a result, there is substantial evidence that the County General Plan/Fort Ord Master Plan "is not in 
substantial conformance with applicable programs specified in the Reuse Plan" and must be 
disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010. 

2. The Sierra Club objects to Recital K of the draft resolution at Attachment E. 

The Sierra Club appreciates that Board staff prepared an alternative certification resolution 
(Board Packet, Attachment E) that conditions final certification of the County General Plan on the 
County's adoption of certain amendments to its General Plan. The Club also appreciates that Board 
staff have amended this alternative certification resolution in certain respects in response to my 
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January 8, 2014, letter. As a rcsult, if thc Board limits its options to the adoption of either 
Attachment A or Attachment E, the Sierra Club requests that the Board adopt Attachment E. 

However, the Sierra Club also objects to the adoption of Attachment E because it misstates 
the applicable standard for the Board's certification oflocal general plans. Recital K of Attachment 
Estates: 

The term "consistency" is defined in the General Plan Guidelines adopted by the 
State Office of Planning and Research as follows: "An action, program or project is 
consistent with the general plan if, considering all its aspects, it will further the 
objectives and policies of the general plan and not obstmct their attainment." This 
includes compliance with required procedures such as section 8.020.010 of the 
FORA Master Resolution. 

The first sentence of this recital states a test developed and adopted by the State Office of 
Planning and Research ("OPR") for determining the consistency of actions, programs or projects 
with local general plans. This test is inapplicable to FORA's determination of the consistency ofthe 
local general plans with the Fort Order Reuse Plan for many reasons discussed in my January 8, 
2014, letter. It is also inapplicable for the following additional reasons. 

First, OPR's General Plan Guidelines do not purport to establish a test for determining the 
consistency oflocal general plans with military base reuse plans, either in general (i.e., under the 
Military Base Reuse Authority Act at Government Code section 67840.2( c»' or specifically with 
respect to the Fort Ord Reuse Plan (i.e., under the Fort Ord Reuse Authority Act at Government 
Code section 67675.3 (C».2 

Second, the State Office of Planning and Research ("OPR") simply has no authority to adopt 
guidelines for determining the consistency of local general plans with military base reuse plans. 
o PR' s authority to issue the General Plan Guidelines stems from Government Code section 65040.2. 
This section directs OPR to develop and adopt guidelines for several "advisory" purposes. (Section 
65040.2, subdivision ( c).) The primary directive of section 65040.2 is to "develop and adopt 

, "The board shall approve and certify the portions of a general plan or amended general 
plan applicable to the territory of the base, or any amendments thereto, if the board finds that the 
portions of the general plan or amended general plan applicable to the territory of the base meet 
the requirements of this title, and are consistent with the reuse plan." (Government Code § 
67840.2( c).) 

2 "The board shall approve and certify the portions of a general plan or amended general 
plan applicable to the territory of Fort Ord, or any amendments thereto, if the board finds that the 
portions of the general plan or amended general plan applicable to the territory of Fort Ord meets 
the requirements of this title, and is consistent with the Fort Ord Reuse Plan." (Government Code 
§ 67675.3 (c).) 
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guidelines for the preparation of and the content of the mandatory elements required in city and 
county general plans." (Section 65040.2, subdivision (a). ) Section 65040.2 also directs that OPR's 
guidelines "shall contain advice including recommendations for best practices to allow for 
collaborative land use planning of adjacent civilian and military lands and facilities," but these 
directives pertain only to active, not decommissioned, military lands and bases. (Section 65040.2, 
subdivisions (e) and (f).) 

Nothing in Government Code section 65040.2 authorizes OPR to develop and adopt 
guidelines defining the term "consistency" for determining the consistency of local general plans 
with military base reuse plans, either in general under the Military Base Reuse Authority Act or with 
respect to Fort Ord under the Fort Ord Reuse Authority Act.3 Instead, the Legislature has delegated 
the task of developing reuse plans to govern land use planning for decommissioned military bases 
exclusively to the local reuse authorities established pursuant to the Military Base Reuse Authority 
Act (see Government Code section 67840), or in the case ofF ort Ord, pursuant to the Fort Ord Reuse 
Authority Act (see Government Code section 67675). 

Therefore, the Sierra Club requests that the Board adopt the resolution at Attachment E after 
revising it to delete Recital K. 

Thank you for your attention to this matter. 

Very truly yours, 

Thomas N. Lippe 
C002 021214 to FORA.wpd 

3 In fact, nothing in Government Code section 65040.2 authorizes OPR to develop and 
adopt guidelines defining the term "consistency" even for purposes of determining the 
consistency of actions, programs or projects with local general plans. 
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Attachment F to Item 8a 
479 FORA Board Meeting, 3/14/14 

M ne 

Subject: February 13, 2014 FORA Board Agenda Item 8a - Consider 
Certification of 2010 Monterey County General Plan as Consistent 
with the 1997 Fort Ord Reuse Plan 

Dear Chair Edelen and Members of the Board of Directors: 

This Office represents Keep Fort Ord Wild and The Open Monterey Project, who 
object to a finding by FORA of consistency between the Monterey County General Plan 
and the Fort Ord Master Plan and the Fort Ord Reuse Plan. We presume that the 
County has provided you with our comment letter submitted last year. However, we 
have not seen the issues raised in that letter addressed in the FORA board packet to 
date. We again raise all the same objections to FORA that Keep Fort Ord Wild raised 
to the County. This letter incorporates the attached letter and all of its objections in its 
entirety as if fully set forth herein. 

The FORA staff position - that the County plans substantially conform with the 
Reuse Plan - is not accurate. The omission of required Reuse Plan plans, policies and 
programs from the County plans means that the County plans do not substantially 
conform with the Reuse Plan. 

County General Plan Policies Regarding Water Are Inconsistent With the Fort Ord 
Reuse Plan 

Keep Fort Ord Wild is particularly concerned about the inconsistency between 
the County plans and the Reuse Plan with regard to water. Potable water supply in Fort 
Ord is very limited. FORA does not know how much longer the supply will last. 

"The general plan is atop the hierarchy of local government law regulating land 
use. It has been aptly analogized to 'a constitution for all future developments." II 

(Concerned Citizens of Calaveras County v. Board of SupelVisors of Calaveras County 
(1985) 166 Cal.App.3d 90, 97, quoting Neighborhood Action Group v. County of 
Calaveras (1984) 156 Cal.App.3d 1176, 1183.) 

The General Plan is inconsistent with the Reuse Plan with regard to water 
supply. Specifically, the Fort Ord Reuse Plan requires the County to do as follows: 
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Adoption of appropriate land use regulations that will ensure 
that development entitlements will not be approved until 
there is verification of an assured long- term water supply for 
such development entitlements. 

In response, the County's claim of consistency as to its General Plan is this: 

See Public Services Element Policies PS-3.1 and PS-3.2 
(pgs. PS-8 and PS-9), the Fort Ord Master Plan Hydrology 
and Water Quality Program B-1.6 (p. FO-39), and the 
Agreement between FORA and the Monterey County Water 
Resources Agency providing rights to a limited amount of 
groundwater, the use of which is allocated by resolution of 
the FORA Board and, in turn, the County. 

(Reso. No. 13-307, p. 10; Reso. No 13-290, Ex. 1, p. 10.) 

The County claims do not support a finding of consistency by the FORA Board. 
The County policies that the County claims fulfill and are consistent with the Reuse 
Plan are as follows: 

General Plan Policy PS-3.1 says this: 

Except as specifically set forth below, new development for 
which a discretionary permit is required, and that will use or 
require the use of water, shall be prohibited without proof, 
based on specific findings and supported by evidence, that 
there is a long-term, sustainable water supply, both in quality 
and quantity to serve the development. 

This requirement shall not apply to: 
a. the first single family dwelling and non-habitable 
accessory uses on an 
existing lot of record; or 
b. specified development (a list to be developed by 
ordinance) designed to provide: a) public infrastructure orb) 
private infrastructure that provides critical or necessary 
services to the public, and that will have a minor or 
insubstantial net use of water (e.g. water facilities, 
wastewater treatment facilities, road construction projects, 
recycling or solid waste transfer facilities); or 
c. development related to agricultural land uses within Zone 
2C of the Salinas Valley groundwater basin, provided the 
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County prepare a report to the Board of Supervisors every 
five (5) years for Zone 2C examining the degree to which: 
1) total Water demand for all uses predicted in the General 
Plan EIR for the year 2030 will be reached; 
2) groundwater elevations and the seawater intrusion 
boundary have changed since the prior reporting period; and 
3) other sources of water supply are available. 

If, following the periodic report, the Board finds, based upon 
substantial evidence in the record, that: 
• the total water demand for all uses in Zone 2C in 2030 
as predicted in the General Plan EIR is likely to be 
exceeded; or 
• it is reasonably foreseeable that the total water demand 
for all uses in Zone 2C in 2030 would result in one or more 
of the following in Zone 2C in 2030: declining groundwater 
elevations, further seawater intrusion, increased substantial 
adverse impacts on aquatic species, or interference with 
existing wells, then the County shall initiate a General Plan 
amendment process to consider removing this agricultural 
exception in Zone 2C. Development under this agricultural 
exception shall be subject to all other pOlicies of the General 
Plan and applicable Area Plan; or 
d. development in Zone 2C for which the decision maker 
makes a finding, supported by substantial evidence in the 
record, that the: 
1) development is in a Community Area or Rural Center 
and is 
otherwise consistent with the policies applicable thereto; 
2) relevant groundwater basin has sufficient fresh water in 
storage to meet all projected demand in the basin for a 
period of 75 years; and, 
3) benefits of the proposed development clearly outweigh 
any adverse impact to the groundwater basin. 

General Plan Policy PS.3.2 says this: 

Specific criteria for proof of a Long Term Sustainable Water 
Supply and an Adequate Water Supply System for new 
development requiring a discretionary permit, including but 
not limited to residential or commercial subdivisions, shall be 
developed by ordinance with the advice of the General 
Manager of the Water Resources Agency and the Director of 
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the Environmental Health Bureau. A determination of a Long 
Term Sustainable Water Supply shall be made upon the 
advice of the General Manager of the Water Resources 
Agency. The following factors shall be used in developing 
the criteria for proof of a long term sustainable water supply 
and an adequate water supply system: 
a. Water quality; 
b. Authorized production capacity of a facility operating 
pursuant to a permit from a regulatory agency, production 
capability, and any adverse effect on the economic 
extraction of water or other effect on wells in the immediate 
vicinity, including recovery rates; 
c. Technical, managerial, and financial capability of the 
water purveyor or water system operator; 
d. The source of the water supply and the nature of the 
right(s) to water from the source; 
e. Cumulative impacts of existing and projected future 
demand for water from the source, and the ability to reverse 
trends contributing to an overdraft condition or otherwise 
affecting supply; and 
f. Effects of additional extraction or diversion of water on 
the environment including on in~stream flows necessary to 
support riparian vegetation, wetlands, fish or other aquatic 
life, and the migration potential for steelhead, for the 
purpose of minimizing impacts on the environment and to 
those resources and species. 
g. Completion and operation of new projects, or 
implementation of best practices, to renew or sustain aquifer 
or basin functions. 
The hauling of water shall not be a factor nor a criterion for 
the proof of a long term sustainable water supply. 

Fort Ord Master Plan Hydrology and Water Quality Program B"1.6 says this: 

The County shall review and monitor development 
entitlements to ensure that a long-term water supply is 
available for the proposed development. 

None of these policies are consistent with the Fort Ord Reuse Plan requirement 
as stated at the top of page 2 of this letter. 

General Plan Policy PS-3.1 provides a rebuttable presumption of long term 
sustainable water supplies in Zone 2C, which includes all of developable Fort Ord. 
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Nothing in the General Plan states how the presumption can be rebutted and on what 
standard or basis. To date, the County has never found this presumption to be 
rebutted, or stated how it could be rebutted. This means that new development such as 
Monterey Downs can be expected to argue that Monterey Downs does not need to 
prove water supply, and does not need to limit itself to water demand, because 
Monterey Downs is subject to the PS-3.1 presumption of long-term sustainable water 
supply. 

The County's purported reliance on the Agreement between FORA and MCWRA 
is not appropriate and Is not material to the consistency determination, because the 
Agreement is at a much lower level than the General Plan and the Fort Ord Master 
Plan. As a general rule, agreements are subject to a general plan and area plan, not 
the other way around. As stated above, "The general plan is atop the hierarchy of local 
government law regulating land use. It has been aptly analogized to 'a constitution for 
all future developments."" (Concerned Citizens of Calaveras County v. Board of 
SupeNisors of Calaveras County (1985) 166 Cal.App.3d 90, 97, quoting Neighborhood 
Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176, 1183.) 

Based on this inconsistency alone, the FORA Board should find the County plan 
to be inconsistent with the FORA Reuse Plan. FORA defines "Reuse Plan" to include 
the FORA Master Resolution. (Master Resolution, § 1.01.050(a).) 

Request: Because the language in the Fort Ord Master Plan Hydrology and 
Water Quality Program B-1.6 is so general, developers like Monterey Downs can be 
expected to argue that the General Plan Policy PS-3.1 presumption satisfies the 
Program 8-1.6 language. As a result, if the argument is successful, it is possible that 
developments will be approved that exceed the truly available wet water, as opposed to 
a theoretical paper allocation. FORA should prevent that, and should ensure that the 
two plans are truly consistent. FORA should direct the County to modify the General 
Plan to state that General Plan policy PS-3.1 does not apply to Fort Ord, and the Fort 
Ord Master Plan should also make it clear that due to Fort Ord water restrictions that 
policy PS-3.1 does not apply within Fort Ord. 

The Reuse Plan States that Water Is a "Central Resource Constraint" at Fort Ord. 
The County Plan Is Inconsistent with the Reuse Plan. 

The Reuse Plan's lengthy section on "Management of Water Supply" states: 

Water supply is a central resource constraint for 
development of Fort Ord. Insuring that development does 
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not exceed the available water supply and safe yield is a 
major component of the DRMP.1 

Fort Ord's water supply is severely compromised due to seawater intrusion, as 
well as groundwater contamination from the former military use. 

The Reuse Plan calls water a "scarce resource." The Reuse Plan presents 
measures that "ensure that development is managed within this resource constraint." 
The Reuse Plan requires: 

• "allocation of the existing potable water supply," with mandatory 
implementation procedures and an annual report, 

• a five-year review, and 
• water allocation monitoring.2 

Pursuant to the Reuse Plan, FORA is required to "monitor" the availability of 
water to "insure" that water consumption "will not exceed" the water supply within the 
former Fort Ord.3 Hydrology and Water Quality Policy B-2 requires the County to 
IIcondition approval of development plans on verification of an assured long-term water 
supply for the projects." The County policy PS-3.1 violates Reuse Policy 8-2. 

The jurisdiction's general plan is required to be in harmony with the Reuse Plan. 
That is a fundamental purpose of the consistency determination. The County General 
Plan and the Reuse Plan are not in harmony, and are facially inconsistent. If there is a 
conflict between the County General Plan and the Reuse Plan, as exists here, there is 
no requirement that the more restrictive plan prevails. 

The County General Plan presumption of long term sustainable water supply 
would apply to Monterey Downs. As proposed, the Monterey Downs project will require 
some 825 acre feet per year or more, according to public records. 825 acre feet would 
far exceed the County's lIallo08tion" at Fort Ord. Under the County General Plan, the 
County simply will presume that the water exists to serve Monterey Downs. That is not 
consistent with the Reuse Plan or the very real water supply constraints at Fort Ord. 

1 Fort Ord Reuse Plan: 3.11.5.4, IIManagement of Water Supply"; Hydrology and 
Water Quality Policy B-2. 

2 Ibid. 

3 Ibid. 

L 
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Fort Ord is supplied by water from a "small" aquifer.4 FORA is aware that the 
aquifer is limited in size, and is not being actively recharged. FORA does not know 
when the aquifer is going to run out of water. FORA has never established the safe 
yield of the aquifer. FORA has done nothing to address the steadily dwindling small 
water supply. FORA has never found that Ford Ord has a "long term sustainable water 
supply" nor has FORA even considered the issue. 

The County General Plan Policy PS 3.1 "presumption" of a long term sustainable 
water supply for all County development on the former Fort Ord places at risk the water 
supply for the other jurisdictions, including existing developments like California State 
University Monterey Bay, and the commercial developments along Imjin Road. At 
particular risk is the entire City of Marina, whose residents and businesses rely on water 
from the same water source: a "small" and unsustainable aquifer pumped by Marina 
Coast Water District. 

As stated above, in September 2013, Keep Fort Ord Wild submitted detailed 
comments and exhibits on this point to the County. The County should have provided 
those comments to you as part of its submission packet. Out of an abundance of 
caution, KFOW attached that letter and enclosures here, and urges FORA to review the 
comments and issues carefully. In this letter to FORA, KFOW reiterates and 
incorporates each and every one of its concerns and comments that were raised in the 
September 2013 KFOW letter to the County. We ask FORA to review the letter and its 
enclosures prior to taking any position on the consistency determination for the County 
plans. 

FORA Executive Officer Cannot Act as a Legislative Authority 

Resolution 14-xx (Attachment E, item 5) provides that the General Plan is denied 
by the FORA Board, and that the General Plan will be certified if the Board's suggested 
modifications are adopted and transmitted to the FORA Board by the County, and the 
Executive Officer "confirms such modifications have been made." In other words, 
FORA's Executive Officer would be empowered to be part of the legislative 
decision-making process in determining whether or not the General Plan shall be 
deemed certified. The resolution's proposal to give such legislative authority to the 
Executive Officer is an impermissible delegation of legislative authority in violation of 
the Article III, section 3 of the California Constitution, which provides that liThe powers 
of state government are legislative, executive, and judicial. Persons charged with the 
exercise of one power may not exercise either of the others except as permitted by this 
Constitution." An action by FORA to determine whether or not the General Plan shall 

4 WRIME, Marina Coast Water District Deep Aquifer Study, 2003; United States 
Geological Services, 2002. 
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be deemed consistent should be an entirely legislative process of the FORA board, so 
that FORA's constituents (the public) can evaluate, monitor, and respond to FORA's 
action. Allowing the Executive Officer to playa decision-making role In that process 
improperly circumvents the public process and shortchanges the public. 

An additional reason of why Resolution 14-XX (Attachment A) is improper is 
because it is contrary to the CEQA principle proscribing delegation of certain functions 
such as assessment of environmental impact. (CEQA Guidelines, § 15025(b).) 
Delegation is inconsistent with the purpose of the review and consideration function 
because it insulates the members of the FORA Board from public awareness and 
possible reaction to the individual members' environmental and economic values. The 
Executive Officer should not be given the responsibility to participate in determining 
whether modifications have been made (and consequently participate in determining 
whether the General Plan should be certified) but he does not have the authority to 
approve or disapprove the certification. The Executive Officer Is not the decision 
maker. 

The Language Is Different Between the County Plans and the Reuse Plan 

The County has admitted that "the language is different" between the County 
plans and the Fort Ord Reuse Plan. (October 23,2013 County letter, p. 1.) The 
County argues that "there is significant history in the Fort Ord Reuse Plan, and in the 
FEIR that shape and guide how the policies of the FOMP are interpreted and applied." 
The County's argument is nonsensical. The County does not explain what the County 
means by "Significant history in the Fort Ord Reuse Plan" or how the "history" modifies 
the adopted written plans, if at all, or its basis for the claims. 

Other Concerns 

The Veterans cemetery is in the County plans, but is not in the Reuse Plan. The 
addition of a Veterans cemetery is not consistent with the Reuse Plan plans, policies 
and maps. The change of land use to a Veterans cemetery has not been subjected to 
environmental review by any person. 

For determination of consistency, FORA should use only the original Reuse 
Plan, not the "republished" 2001 version. The 2001 version was never adopted and 
has not have environmental review. The County's public records show that the County 
relied on the unadapted "republished" 2001 Reuse plan materials when the County 
prepared its Fort Ord Master Plan. 

The General Plan and Fort Ord Master Plan is inconsistent with the Fort Ord 
Reuse Authority's Development and Resource Management Plan (DRMP). In 



Jerry Edelen, Chair 
and Members of the Board of Directors 
Fort Ord Reuse Authority 
February 13, 2013 
Page 9 

particular, we draw your attention to the policies of the DRMP, We attach the DRMP in 
its entirety, exactly as provided on the FORA Website (pp, 127.,136), 

EWQosed Findings 

The proposed findings presented to the FORA Board are simply inaccurate and 
do not correctly present or apply the applicable law and regulations, 

Procedyral Obj!;Qtions 

At its October 11,2013 and November 8, 2013 meetings, the consistency 
agenda item was not heard. Instead, at the October meeting Chair Edelen announced 
the item and immediately stated that the matter would be continued In order for FORA 
staff to work on the letters received, He called for a motion to contlnuEl,and after very 
brief procedural discussion by the Board, the Board unanimously passed the motion to 
continue the Item, In November 2013, the Board hearing was continued due to lack of 
proper public notice pursuant to the FORA Master Resolution. In January 2014, the 
item was agendized under !lold business" on the FORA agenda. We question why this 
item was agendized under "old business,ll because at the October 11 and November 8 
meetings this item was not opened for public comment or presentation. 

We have observed thatfor items caJled "old business", the FORA Board does 
not consistently open the item for a public hearing, For example, at the October 11 
2013 FORA Board meeting, Board ChairEdelen called the tiold business" item for 
Mr. Bowden's contract for legal services, then Chair Edelen immediately called for a 
Board vote. The Board vote took place Immediately without any discussion,and 
without opening the item to public comment. No mention was made of a public hearing, 
and no earlier public hearing was referenced. The public simply was shut out of the 
process. The second meeting should also be open for public comment. 

A consistency determination is a project sUbJectto CEQA. The consistency 
determination is a discretionary act by the FORA Board. That act has not been 
evaluated pursuant to CEQA. 

Keep Fort Ord Wild and The Open Monterey Project join in ail other comments 
and concernssubrnitted to FORA by other groups, agencies, and individuals. We urge 
you to consider these comments carefully. Thank you. 

Very truly yours, 

~~o~~ 
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Attachments (on CD): 

A. FORA Master Resolution, sections 8.02.010, 8.02.020(j)(7) 

B. Fort Ord Reuse Plan, 3.11.5.4, "Management of Water Supplt and 
Hydrology and Water Quality Policy B-2 

C. Monterey County General Plan policy PS-3.1 

D. KFOW letter to County Board of Supervisors, September 17, 2013 with 
attachments, re County consistency determination (presented to the 
County on CD) 

E. Monterey Downs Administrative Draft Environmental Impact Report 

F. Eastside Parkway 90% Improvement Plans 

G. October 7,2013 letter from FORA 

H. EAlIS for The General Jim Moore Boulevard and Eucalyptus Road 
Improvement Project 

I. Development and Resource Management Plan excerpts 

J. History of FORA's illegal changes to Chapter 8 of the Master Resolution, 
specifically over 100 changes of the word "shall" to the word "may" 

K. FORA Annual Report FY 2012-213, pages 1-16 

L. August 26, 2013 LandWatch letter to County Board of Supervisors 

M. Zone 2C Map 

N. January 7,2014 KSBW Report 
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SUBJECT: 2010 Monterey County General Plan Consistenoy Determination, 

Dear Mr. Garcia, 

This letter is provided as the County's responses to comments reoeived during the General Plan 
consistency determination process, 

Overview 
In 2001, Monterey County added the Bott Ord Master Plan to our General Plan, which the FORA 
Board found consistent :with the Fort Ord Reuse Plan in 2002 (FORA Resolution #02~3), In 2010, the 
Fort Ord Master Plan (POMP) was updatecl to recognize aotions that the FORA Board had already 
'taken. The changes included refel'ences to the Land Swap Agreement, the East Garrison approvals 
(both of which wore found consistent with the Reuse Plan by the FORA Board) and other mlnor text 
changes made ill consultation with FORA staff, There was no intent to change any policy 01' program. 

It has come to our attention through the consistency determination process that the 2001 Mastel' Plan 
and hence the 2010 Monterey County General Plan does not accurately copy word for wOl'd several 
Base Re'use Plan policies and pl'ograms. Poll.cies and programs certified by FORA for the 20M plan 
were not changed as part of the 2010 'update, The County has stated its intent in the language of the 
FOMP and thesubsequerrt resolution to carry out the General Plan in a manner ,:fully inconformity 
with the Reuse Plan, 'which includes the FEIR, Implementation agreement and the Authority Act. The 
County submits for ,your consideration that fulfilling the intent of the policies and pl'ograms is more 
important than whether the language is identical between the FOMP and the Base Reuse Plan. In this 
case there is significant history in the Fort 01'd Reuse Plan~ and in the FEIR that shape and guide how 
the policies of the FOMP are interpreted and applied. The County submits that while, the language is 
different, the implementation must be consistent with the interit ofthe Reuse Plan, as such the Fort Ord 
Mastel' Plan should be found consistent with Reuse Plan, To demonstrate this, below are the Countis 
responses to conunents received during the consistency determination process descl'ibing how the 
plans are consistent. 
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[SSuC?..1L :Parts of the FOMP IFort Ord Master Plan] reverse specific changes made in 
response to comments in the Fort Ord Relise Plan Fillal EIR. 

County's Response:; As noted above it was not the County;s intent to change anything as part of the 
2010 General Plan that had not been acted on by FORA. The policies and prog:r.~ms do seem to be 
based upon the draft plan evaluated irl the DEIR for the Reuse Plan, The question is whether these 
polices would be implemented in a manner consistent with the plan. Those policies iclentified are: 

• Recreation/Open Space Land Use Policy A-1. The word change fl'om"shall 
encourage the conservation and preservation" to "shal(proted' . 

This word change irl the FElR was made as a result of potential Land Use Compatibility Impacts, 
specifict;lllyconcerlling the j'Frog Pond" which is in Del Rey Oaks, the. Polioe Officer Safety . 
Training (POST) facility. that was relocated by the Land Swap Agreementl and the Youth 
Camp lEast GarrIson development that has already been addressed t1u:ough appi'ovals of the East 
Garrison development and Youth Camp restriotions in theHMP, The ooncerns behind this 
language ohallge havealteady been resolved through implementation, 

• Recreation/Open Space Land Use Program A~1.2 - progl'amcalling for Natural 
Eoosystem Easement Deeds on ('identified open space landsHomitted. 

This program also was the result of the potential Land Use Compatibility Impacts described 
above yet the County is oommitted to complying with this requirement through plan 
implementation. The item is included in the County's Long-range wOl'kpl'og1'am, 

• Hydrology and Water Quality Policy B-1 and Programs B~J..Z through B" 1.7. 
The language of the FOMP is not identical to the Reuse Plan, but the language has been included 
in other polioiesand programs in an equivalent Oi' more compl'ehensive manner. 

• Hydrology and Water Quality :hograID C"6,l - Program requiring the County to 
workc1osely with other FORAjurisc1ictions and CDRP to develop arid implement a 
plan f01' storm water disposal that will allow for the removal of ocean outfall. 
structures, 

The County is under order from the State W ater Bo~rd to dev.elop storm water requirements that 
meet C~H1'ent state standards, The County is nearing completion of those standards including 
eliminating ocean ou-lfalls and will work closely with other FORA j'l.i'risdiotion to acoomplish the 
same in. Fort Orci, The County is leading a storm. water task force to address this issue, 

• Biological ResourcesPolioy C-2 and Programs C·2.1, C·2.2, C-2J and 8-2.5.-
Preservation of oak woodlands in the natural and built enviroirtnents, 

Oak: woodlands a:re protected under the Gene1'a1 Plan,. state law,anc1 within CUl1'ent Comrty code. 
The County l'eviews and Tequires eaoh development to minimize impacts on native tl'ees th1'ough 
siting, design, and other mitigations pUl'suant to policies within the Fort Ord Master Plan, the 
EMF, the Open Space Element ofthe General Plan (Policies 08··5.3,08.5.4; OS-5010, 08·5.11; 
OS·5.4, and 08-5.23), and the Land Use Element ofthe General Plan (Policies LU-1.6 and LU-



2010 Monterey General Plan Consistenoy 
Page 3 

1.7). Approp1'iate proteotions are provided for Oak woodlands within the natural and built 
environments. 

Issue 2: Fort Ord does noi have a long-,term sustainable WaterSupply contrary to 
Connty General Plan Policy PS~3.1 [which establishes a l'ebllttable presul11ption that there 
is a Iong"tel'l11 water supply in Zone 2C which includes Fort Ord Territory]. 

CouWy's Response: Policy PSw3, 11'equires a determination that there is a long~tel'm sustainable 
water supply. An exoeption is given to development within Zone 2C; however, "This exception 
for Zone 2C shall be a l'ebuttable presumption that fit Long TellU Sustainable Water Supply exists 
within Zone 2C{ ... } Development in Zone 2C shall be subj eet to all other policies of the General 
Plan .f\ndapplic~ble Area Plall~? (emphasis added.) In the caSe of the Fort Ord Master Plan (an 
Area Pla.n), there are more speoifio area plan policies that give' guidance on making a finding that 
a Long Term Sustainable Water Supply exists, consistent with PS~3. 1. The Determination of a 
Long Term Sustainable Water supply would rely on the Hydrology and Watet Quality policies of 
the Reuse Plan including the requirement to comply ,with the Development Resource 
Management'Plan (DRMP). The DRMP establishes a water allooation for the County. The 
Publio Services Element and the Fort Orel Master Plan poHcies work in oonjunction with each 
other in a manner that i~consistent with the Reuse Plan. 

Issue :t: The Fort Ord Master Plan does uotcomply with the Land Swap Agreement 
because the Land Swap Agreement traded residential density at Parker Flats for hicreased 
residential density at East Garrisiou. This trade made the Eastside Parkway no longer 
desirable as a prillUU:Y travel route: 

COUJ1,'t::iL~onse: The Fort Ord Master Plan refleots the action taken on the Land Swap 
Agreement in 2002 and 2003 by aoknowledging the revised Habitat Lands under the HMP, The 
Land Swap Agreement did not include amendments to the Reuse Plan. The Land Swap 
Assessment that aooompa11ied the Land Swap Agreement provided the biological evidenc~ 
necessary to gain ooncuu'ence fl'Om HMP stakeholders that the Ilswap" was sufficient under the 
terms of the· HMP. The Biologioal Assessment mentions changes being considered at the time of 
the Land Swap Ag1'eement pl'epa1'ationi

, but those references within the biolagicalassessment for 
an liMP amendment did not amend the Reuse Plan nor do they make the ado12ted General Plan 
inconsistent with adopted Reuse Plan sinoe both documents have the sarne land use designations 
for the areas in quystion. 

1 The FORA Master Resolution stat<::s "FORA sbalJ not preolude the transfer of intensity ofland uses and/ol' density of 
d<::wlopmellt involving properties within the Ei:t'fected territory as long 8S the land use decision meets the overall intensity and 
clensity oriteria of Sections 8.02.010(a)(1) and (2) above as long as the oumulative net density or intenSity of the Fort Ol'd 
Ten'itory is not increased." 

l§.slle 4: The County Still has not complied with the Fort Ord Reuse Plan Policies, 
aftel; Fifteen (15 Years). 

County's Response: The County has implemented some of the Reuse Plan policies and is 
actively working on others. Delays in implementa.tion do not make the General Plan inconsistent 
with the Reuse Plan. 
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Is the County the lead agency under CEQA? 

County is Response.' Yes. The FORA Master Resolution describes PORN s role as a 
'~Responsible Agency" uncler CEQA for review of1egislative decisions and developll.1.ent projects 
JSection 8,01,070), The County has certified an EIR prior for tho 201 0 General Plan. The DEIR~ 
FEIR~ Supplemental Information, and subsequent addendums to the EIR have all been provided 
to FORA. with the consistency clete111lination submittal/request. 

Conclusion 
The Desctiption of the Fort Ord Master Plan on pg FO"l states "The purpose oftbis plan is to 
designate land uses and incorporate objectives, programs and'polioies to be consistent with the 
Fort Ord Reuse Plan (Reuse Plan) adopted: by the Fort Ord Reuse Authority (FORA) 1111997," 
The County is implementing the Reuse Plan by adopting Reuse Plan Land Use Designations, 
enforoing the Habitat Management Plan, participating in the Base~'Wide Etabhat Conservation 
Plan process; and coordinating with the public and private jurisdiction regarding development 
and open spaoe in Fort Ord, 

The County has supported the purpose statement of the Fort Ord Master Plan by adopting a 
resolution containing fmdings andcertifica:tion that the 2010 General Plan is consistent with and 
intended to be car1'ied out in a manner fully in conformity with the Re'l1se Plan (as l'e'quil'ed by the 
FORA Master Resolution), Attaohed to the findings is a table that outlines how the Countts 
General Plan addresses all of the "Specific Programs and Mitigation Measures For Inolusion in 
Legislative Land Use Decisions}? (Section 8,02:020 of the FORA Master Resolution). 

None oHhe Findings requiring denial ofthe consistency determination, contained in 8,02,010 of 
the FORA Master Resohltion can be made, The Genei'ul Plan does not allow mote il)tensity (1) 
or density (2)ofLa11d Use than the Reuse Plan (see Land Use Designations), (3) Required 
programs an.d Mitigation Measures have been included and/ol' are being implemented' as 
evidenced in the attachment.to,the County's consistency resolution and as furthel'explained' 
above, (4) The Gep.el'al Plan contains the same types of Land Uses that the Reuse Plan and the 
General Plan will not conflict 01' be incompatible with open space, recreational, or habitat 
management areas, (5) financing and the provisions for adequate public services and facilities are 
requi1'ed, and (6) implementation ofthe·HMP is required . 

. The 2010 GeneralPlan is oonsistent with the Port Ord Reuse Plan. 

Sincerely, 

... ~~ 
Benny oung,Direotor /~ 
ResoU1'ce Management Agency 
County of Monterey 



2nd VOTE: Approve Executive Officer Contract Extension 

March 14, 2014 
8b 

RECOMMENDATION(S): 

ACTION 

Approve extension of Executive Officer Employment Agreement until June 30,2020. 

BACKGROUND/DISCUSSION: 
Executive Officer Michael Houlemard's existing 
September 21, 2000 agreement, with numerous 
provide ease of review by the Board, the 
to prepare an employment agreement th 
existing agreement terms, as exte 
(Attachment A) has been prepared by 
terms, except that it commences July 1, 
Officer Houlemard's current emp . nt ag 

nt contract is comprised of a 
and supplements. In order to 

directed Authority Counsel 
e document all of the 

attached agreement 
existing agreement 

2020. Executive 
14. 

reement, and provided direction 
14 Board meeting action. On 

of the Executive Officer 
imous Board approval, the 

ommittee, Authority Counsel 

Prepared by __________ Approved by __ -=-_-=---:--:--____ _ 
Jon Giffen Steve Endsley 



EXECUTIVE OFFICER 
EMPLOYMENT AGREEMENT 

Attachment A to Item 8b 

FORA Board Meeting, 3/14/2014 

This Executive Officer Employment Agreement (this "Agreement") is made and entered 
into effective July 1,2014 (the "Commencement Date") by and between the Fort Ord Reuse 
Authority, a public corporation formed under the Fort Ord Reuse Authority Act, California 
Government Code sections 67650 et seq. (hereinafter "FORA") and Michael A. Houlemard, Jr., 
an individual (hereinafter "Houlemard"). 

1. RECITALS. This Agreement is made and eritered into with respect to the 
following circumstances: 

(a) Houlemard has served as the Executive Officer of FORA since March 
1997. On or about September 21,2000 FORA and Houlemard (each a "Party" and collectively, 
the "Parties") entered into an Executive Officer Employment Agreement for a term ending 
June 30, 2003 (the "Employment Agreement"). On or about July 11, 2003 the Parties entered 
into Extension #1 to the Employment Agreement by which the term of Houlemard's employment 
was extended through June 30, 2008. On or about June 13, 2008 the Parties entered into 
Extension #2 to the Employment Agreement by which the term of Houlemard's employment was 
extended through the then anticipated end of FORA's statutory authority (June 30, 2014). 
Subsequent amendment to the Fort Ord Reuse Authority Act has extended the term of FORA's 
statutory authority through June 30, 2020, but the term of the Employment Agreement as 
extended will expire on June 30, 2014. 

(b) Houlemard has performed his duties as the Executive Officer of FORA to 
the satisfaction of FORA's governing Board of Directors (the "Board"). 

(c) The Parties desire that the term of Houlemard's employment as Executive 
Officer of FORA should be further extended on the terms and conditions set forth in this 
Agreement. 

2. TERM. The term of this Agreement shall commence on the Commencement 
Date and shall end, unless sooner terminated or otherwise extended, no later June 30, 2020. 

3. COMPENSATION. 

(a) Salary, COLAs and Longevity Pay. During the term ofthis Agreement, as 
compensation for his services as FORA's Executive Officer, Houlemard shall be paid an annual 
salary of Two Hundred Seven Thousand Three Hundred Seventy-Four Dollars ($207,374.00) in 
installments in accordance with the FORA's general compensation program, prorated for any 
partial payroll period. If and when a Cost of Living Adjustment ("COLA") is awarded to 
FORA's other employees, Houlemard's salary shall be adjusted in like proportion. Houlemard 
has been receiving and during the term of this Agreement Houlemard shall continue to receive 
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longevity pay on the same basis and subject to the same terms and conditions as apply to 
FORA's other employees. Except as a consequence ofa COLA or longevity pay, Houlemard's 
salary shall not be adjusted during the term of this Agreement, but an incentive bonus may be 
awarded to Houlemard from time to time as provided in Section 3(b) below. 

(b) Incentive Bonus. The Board may award a bonus to Houlemard in 
recognition of exemplary performance beyond that required under this Agreement as an 
incentive to continue such performance. The bonus shall not be considered to be salary to which 
Houlemard is entitled or as any form of compensation for past performance. Rather, any bonus 
shall be an inducement for future performance. As such, in order to be eligible to receive any 
bonus Houlemard must be employed by FORA at the time any bonus is awarded. The Board has 
the sole and unbounded discretion to award or withhold a bonus, and to establish the amount of 
any such bonus. The Board may award any bonus in a lump sum or in installments. The award 
of a bonus should not be expected. 

(c) Employee Taxes. Houlemard is subject to all applicable Federal and State 
income tax withholdings from his income. 

(d) Retirement Contribution. Houlemard shall be entitled to participate in the 
retirement program made available by FORA through the Public Employees' Retirement System 
to FORA's other employees (currently 2% at 55), as the retirement program may from time to 
time be amended, and in the same manner, to the same extent, and subject to the same terms and 
conditions, including but not limited to contribution rates, as apply to FORA's other employees. 

(e) Paid Leave. During the term of this Agreement, Houlemard shall be 
entitled to forty-nine (49) days per year as paid leave, which shall be allocated as follows: 

Vacation 
Sick Leave 
Management Leave 

26 days 
18 days 
5 days 

Vacation, Sick Leave, and Management Leave may be collectively referred to as "Annual 
Leave." Annual Leave shall accrue, be subject to accrual limits, be converted to service credit 
on retirement, be cashed out, or may be used, each only in conformity with those policies 
regarding Annual Leave established by FORA as they may be amended from time to time. 
Houlemard shall not be required to keep time sheets, but shall inform FORA's Executive 
Committee in advance of his vacation plans and shall report to the Executive Committee his use 
of all categories of Annual Leave contemporaneously with taking leave. 

(f) Car Allowance. During the term of this Agreement, FORA shall pay 
Houlemard Two Hundred Fifty Dollars ($250.00) per month as an allowance for use of his 
personal vehicle. Houlemard shall at all times during the term of this Agreement maintain 
liability insurance covering the business use of his personal vehicle meeting the reasonable 
satisfaction of FORA. 
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(g) Deferred Compensation. During the term of this Agreement, FORA shall 
contribute Eight Hundred Thirty-Three Dollars ($833.00) per month into a deferred 
compensation plan mutually selected by the Parties. 

(h) Insurance. Houlemard and his dependents shall be entitled to participate 
in any life or health insurance programs made available by FORA to FORA's other employees 
and their dependents, as such program(s) may from time to time be amended, and in the same 
manner, to the same extent, and subject to the same terms and conditions, including but not 
limited to contribution rates, as apply to FORA's other employees and their dependents. 

(i) Professional Dues/Conferences. Houlemard shall be entitled to attend the 
conferences for which FORA budgets. If such conferences are budgeted, FORA shall also pay 
for Houlemard's reasonable expenses incurred in attending such conferences in conformity with 
those policies regarding reimbursements established by FORA as they may be amended from 
time to time. 

G) Holidays. Houlemard shall be entitled to the same paid holidays as are 
provided to FORA's other employees. 

(k) Reimbursable Expenses. Houlemard shall be reimbursed for out-of-
pocket expenses according to those policies regarding reimbursements established by FORA as 
they may be amended from time to time. In acknowledgment of the monthly car allowance 
described in Section 3(t), Houlemard shall not be reimbursed for mileage associated with the 
performance of his duties as Executive Officer. 

4. EVALUATION. The Board intends to conduct a performance evaluation on or 
before June 1 of each year, at which time the Board may, but shall not be obligated to, consider 
awarding an incentive bonus as set forth in Section 3(b) above. Houlemard shall provide a 
timely reminder to FORA's Executive Committee to schedule the annual performance review. 
The Parties agree that any failure to conduct any performance review shall not be deemed a 
breach of this Agreement. 

5. EXCLUSIVE EMPLOYMENT AND OUTSIDE WORK. Houlemard agrees 
to work exclusively for FORA as Executive Officer, with such duties and responsibilities as shall 
be set forth by the Board, and shall so serve faithfully and to the best of his ability under the 
direction and supervision of the Board. Houlemard may, without violating the exclusive services 
term in this Agreement, teach or write for publication without FORA's prior approval. With the 
prior written approval of the Board, Houlemard may also enter into consulting arrangements with 
public or private entities if such activities do not interfere with his duties as Executive Officer. 
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6. TERMINATION. Houlemard is an at-will employee and serves at the pleasure 
of the Board. Houlemard may be dismissed, and this Agreement terminated, at the discretion of 
the Board for any reason or for no reason at all, except that in the event of termination pursuant 
to Sections 6(c) or (d) below, FORA shall provide the notice and/or compensation as provided 
therein. This Agreement may be terminated prior to its scheduled expiration date as follows: 

(a) By mutual agreement; 

(b) By Houlemard providing FORA ninety (90) days advance written notice; 

(c) By FORA through written notice to Houlemard of intent to terminate his 
employment for "Cause." For purposes of this Agreement, with respect to Houlemard the term 
"Cause" shall mean (i) breach of this Agreement; (ii) commission of an act of dishonesty, fraud, 
embezzlement or theft in connection with his duties or in the course of his employment; (iii) 
commission of damage to property or reputation of FORA; (iv) failure to perform satisfactorily 
the material duties of his position after receipt of a written or verbal warning from the Board; (v) 
conviction of a felony or a crime of moral turpitude; (vi) failure to adhere to or execute FORA's 
policies; or (vii) such other behavior detrimental to the interests of FORA as the Board 
determines. Cause shall be determined in the sole discretion of the Board. If the Board believes 
that FORA has Cause to terminate Houlemard's employment, FORA shall give appropriate 
written notice to Houlemard as provided in Government Code section 54957 of his right to have 
the complaints or charges heard in an open session rather than a closed session of a meeting of 
the Board. After written notice to Houlemard, if he does not request to have the complaints or 
charges heard in open session, he shall be provided the opportunity to meet with the Board in 
closed session regarding the specific complaints or charges stated in writing. Should the Board 
decide after meeting to terminate Houlemard, his employment shall be terminated immediately 
without rights to any appeal, severance payor benefits other than compensation earned 
(including all benefits and reimbursements accrued and then due) up to the effective date of 
termination. 

(d) By FORA through written notice to Houlemard of termination without 
Cause. In that event, the termination shall be effective upon delivery of the notice unless the 
notice provides otherwise. If terminated without Cause, Houlemard shall be entitled to 
severance pay equal to six (6) months salary, exclusive of benefits. At the election of the Board, 
severance pay may be paid in substantially equal installments over any period up to six (6) 
months. 

7. NOTICES. Notices under this Agreement shall be by United States mail, postage 
prepaid, addressed as follows, or such other address as the Parties may establish and provide 
written notice thereof: 

Chair of the Board of Directors 
Fort Ord Reuse Authority 
100 12th Street 
Marina, CA 93933 
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2223 Albert Lane 
Capitola, CA 95010 



8. TERMINATION OF FORMER EMPLOYMENT AGREEMENT. Effective 
upon the Commencement Date, the Employment Agreement shall automatically, and without 
any need for further action by the Parties, be terminated and of no further force and effect. 
During the term of this Agreement, the employment relationship between the Parties shall be 
controlled by the terms and conditions of this Agreement and not by any terms or conditions of 
the former Employment Agreement. The foregoing provisions notwithstanding, any Annual 
Leave which Houlemard has accrued but which remains unused and has not been cashed out as 
of the day before the Commencement Date shall be carried over and added to the Annual Leave 
which accrues pursuant to this Agreement, subject to any applicable accrual limits as may be 
specified in those policies regarding Annual Leave established by FORA as they may be 
amended from time to time. 

9. COMPLETE AGREEMENT. This Agreement is a full and complete statement 
of the Parties' understanding with respect to the matters set forth in this Agreement. This 
Agreement supersedes and replaces any and all prior or contemporaneous agreements, 
discussions, representations, or understandings between the Parties relating to the subject matter 
of this Agreement, whether oral or written. 

10. INTERPRETATION. This Agreement shall be construed as a whole and in 
accordance with its fair meaning. It is understood and agreed by the Parties that this Agreement 
has been arrived at through negotiation and deliberation by the Parties, with each Party having 
had the opportunity to review and revise this Agreement and to discuss the terms and effect of 
this Agreement with counsel of its choice. Accordingly, in the event of any dispute regarding its 
interpretation, this Agreement shall not be construed against any Party as the drafter, and the 
Parties expressly waive any right to assert such a rule of interpretation. 

11. PARTIAL INVALIDITY. If any provision of this Agreement is held by a court 
of competent jurisdiction to be invalid, void or unenforceable, the Parties agree that the 
remaining provisions shall nonetheless continue in full force and effect. 

IN WITNESS WHEREOF, the Parties have executed this Agreement effective as of the 
date and year first written above. 

Michael A. Houlemard, Jr. 

Chair 
Fort Ord Reuse Authority 
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Consistency Determin€ltion: Consider Certification, e or in 

Subject: 
Part, of Seaside Zoning Code Text Amendments and Use Permit for 
a Youth Hostel, Located at 4420 Sixth Avenue, Seaside, CA, as 
Consistent with the 1997 Base Reuse Plan 

Meeting Date: 
enda Number: 

rch 14, 2014 
9a 

RECOMMENDATION(S): 

ACTION 

Approve Resolution 14-XX (Attachment A), certifyil1. 
land use decision and development entitlement that" ,,:; 
amendment and project entitlements related t ~ ," 

City of Seaside's legislative 
side General Plan zoning text 
Il Youth Hostel ("A YH") are 

consistent with the Fort Ord Base Reuse PI 

BACKGROUND: 

Seaside submitted the A YH legislative la 
consistency certification 

cation, in Whole or in Part, 
'·:"''''''l.,·.r-r a Youth Hostel, Located 

97 BRP was given in the 

ution) legislative land use decisions 
eral Plan Amendments, Zoning Codes, 
for FORA Board review under strict 

agenda because it includes a legislative 

On August ncil adopted Resolution No. 13-12: Mitigated 
negative I of text amendments to the Seaside Municipal Code 
(zoning code) a opment of a 120-bed youth hostel at 4420 Sixth Ave; 
Resolution No. 13- an ordinance for text amendments to Title 17 of the 
Seaside Municipal C ing Code) regarding the proposed development of a 120-
bedyouth hostel at 4420 xth Ave; and Resolution No. 13-14: approval of a Use Permit 
to allow the phased development of a 120-bed youth hostel in the mixed use commercial 
(CMX) zoning district, to be consistent with the BRP. 

DISCUSSION: 

Seaside staff will be available to provide additional information to the Administrative 
Committee on March 5, 2014. In all consistency determinations, the following additional 
considerations are made and summarized in a table (Attachment 8). 



Rationale for consistency determinations FORA staff finds that there are several 
defensible rationales for certifying a consistency determination. Sometimes additional 
information is provided to buttress those conclusions. In general, it is noted that the BRP 
is a framework for development, not a precise plan to be mirrored. However, there are 
thresholds set in the resource constrained BRP that may not be exceeded without other 
actions, most notably 6,160 new residential housing units and a finite water allocation. 
More particularly, the rationales for consistency analyzed are: 

LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010 
OF THE FORA MASTER RESOLUTION 

Seaside's sub 
BRP and Master 

and wou not allow development that is 
ble Floor-to-Area ("FAR") ratio in the 
FAR is 0.1, in compliance with the 

ntial conformance with the applicable programs in the 

The 2004 Seaside . an was certified consistent with the BRP on Dec 10, 2004. 
The proposed project zoning code text amendment have been developed to 
implement the policies of the 2004 Seaside General Plan and therefore would also be 
consistent with the BRP and the Master Resolution. 

The project site is designated as a "Development Parcel" in the approved Habitat 
Management Plan ("HMP"). It is also designated as Developed/Non-habitat in the 
Seaside General Plan. The site does not contain sensitive habitats. The project is not 
within or adjacent to the local Coastal Zone. 



CFD fees from the project will contribute to mitigating overall base reuse development 
impacts through the implementation of the HMP. The project is in conformance with the 
following applicable General Plan goals and policies: LU-1, LU-5.2, LU-1.3, LU-2, LU-2.4, 
LU-4, LU-4.1, LU-5, LU-5.1, LU-6, and LU-6.2. 

The proposed project will not change Seaside General Plan policies relating to: 
historical/cultural resources; waste reduction and recycling; on-site water collection; and 
inter-jurisdictional cooperation. The project would utilize existing wastewater collection 
system connections. No private wells would be installed. The proposed project site will 
not be used as a reservoir or water impoundment. 

CA Department of Parks and Recreation transferred 
to the City of Seaside for specific use at this pro 
exceed this amount. Water demand projections 

r 5.5 acre-feet of water/year 
water demand would not 
7 -years of use data from 
uld reduce any potential the existing Monterey Youth Hostel. Mitig 

future impacts by monitoring use and adj 
mitigation measures HY-1 and HY-2 wou 

I",,,",mant phase. Specific 

an documents. The submittal 
h open space, recreational, or habitat 

. designated "Developed/Non-habitat" on 
as a development parcel within the 

Ord. 

The project 
installation of new· 
development site a 
existing utilities and roa 

any significant impact requiring the financing and/or 
public services. The project is the reuse of an existing 
phased over 10 years. The project would be served by 

(6) Does not require or otherwise provide for implementation of the Fort Ord Habitat 
Management Plan; 

The subject property is designated as a development parcel within the Installation-wide 
Multispecies HMP for Former Fort Ord and the requirements of the HMP are incorporated 
into the mitigation measures within the Mitigation and Monitoring Program. CFD fees from 
the project will contribute to mitigating overall base reuse development impacts through 
the implementation of the HMP. 



(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines as such 
guidelines may be developed and agproved by the Authority Board: and 

The area affected by this submittal is outside of the Highway 1 Design Corridor 1,000 foot 
Planning Corridor east of Highway 1. 

(8) Is not consistent with the jobs/housing balance requirements developed and t?pproved 
by the Authority Board as provided in Section 8.02. 020{t) of this Master Resolution. 

The submittal is consistent with job/housing balance requirements. 

Additional Considerations 

Is 
Master Resolution. 

Project applicants are required to meet Master 

FISCAL IMPACT: 

Reviewed by FORA Controller _~ 

to provisions for 
under its jurisdi 

Prepared by ___ -"'l 

ommittee, and Executive Committee. 

Reviewed by _____ ~ ___ ~_-

Steve Endsley 

Approved by ___ ---_____ -_ 

Michael A. Houlemard, Jr. 



Resolution 14-XX 

Attachment A to Item 9a 

FORA Board Meeting, 3/14/2014 

Resolution Certifying Consistency of ) 
Seaside General Plan zoning text amendment ) 
and project entitlements related to ) 
the American Youth Hostel ) 

THIS RESOLUTION is adopted with reference to the following fact~';~nd circumstances: 
_,1,:"" . ·~c;t} 

A. 

B. 

C. 

D. 

:( S/ 

On June 13,1997, the Fort Ord Reuse Authority ("FORA" ted the Final Base Reuse 
Plan (BRP) under Government Code Section 67675,,'" 

"\~~itt~!.\~, 
~pon .B~P adoption, Government Cod~ Sectio'J,~~~~9 . ,et seq':();r~~,~~res each county or 
city within the former Fort Ord to submit to F/~)~';jlts general plarr~~_~;,:~mended general 
plan and zoning ordinances, and to submit,; <,,,y,,·;;t5t entitlements, and';;!"'''' lative land use 
decisions that satisfy the statutory requir~ - s. 

"'l., .. )",'t-
By Resolution No. 98-1, the FORA Board adopt 
the requirements in GovernmenLCode 67675,'" 

'f~y?j:~~'{ 

The City of Seaside ("Seaside") 
over land situated within the form 

and procedures implementing 

easide has land use authority 
FORA's jurisdiction. 

E. ',ljg on Au , 
General Plan zOQjtlr~~ndment '::roject entitle'ments related to the American 
Youth Hostel r;lfl!& '), Seas'l:«~"also fo "'~,' ", hese items consistent with the BRP, 

"!t-~- _:\.,~-~.,~\~J/- 1,\.'i;.1"':~~ \if:~_': ~,-:;;,: 

FORA's plaml,;it[9 policies q~)~fthe FORN" : t and considered the BRP Environmental 
Impact Report (:~;~llR:') in t"/'j)~N1j!9 ,."and ",.,erations. 

'~4c- ,.' ,- " ~ )~l)~:::, '-', ''':;1':... "{:~~;i: 

F. On ,J:f,.l[t:~i;~¥lE ,~Of", ]ity of S;a . ~~ommended that FORA concur in the City's 
cj" Inatio'- FO ',}fj;,6RP, certified by the Board on June 13,1997, and Seaside 

('tC 

eral Plan (" ,,'e;'D, zo~l:rf'g;~,text amendment and project entitlements related to the 
"~~~\ty~;), are consistel1t,f:~t~~ Sea§'l~:~;, submitted to FORA these items together with the 
aCG~~B?nying docurfile"": tation.',\j, 

"~;~-~.~,~\ 
G. Consistgrnrwith the 1m entation Agreement between FORA and Seaside, on January 

24, 2014,''t~~: ide ",' ed FORA with a complete copy of the submittal for lands on the 
former Fort Oro7j:;;t;. ~solutions and ordinance approving it, a staff report and materials 
relating to the C;l't~l6f Seaside's action, a reference to the environmental documentation 
and/or CEQA findings, and findings and evidence supporting its determination that the 
SGP zoning text amendment and project entitlements related to the A YH are consistent 
with the BRP and the FORA Act (collectively, "Supporting Material"). Seaside requested 
that FORA certify the submittal as being consistent with the BRP for those portions of 
Seaside that lie within the jurisdiction of FORA. 

H. FORA's Executive Officer and the FORA Administrative Committee reviewed Seaside's 
application for consistency evaluation. The Executive Officer submitted a report 
recommending that the FORA Board find that the SGP zoning text amendment and 
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I. 

J. 

K. 

project entitlements related to the AYH are consistent with the BRP. The Administrative 
Committee reviewed the Supporting Material, received additional information, and 
concurred with the Executive Officer's recommendation. The Executive Officer set the 
matter for public hearing regarding consistency of the SGP zoning text amendment and 
project entitlements related to the AYH before the FORA Board on March 14,2014. 

Master Resolution, Chapter 8, Section 8.02.010(a)(4) reads in part: "(a) In the review, 
evaluation, and determination of consistency regarding legislative land use decisions, 
the Authority Board shall disapprove any legislative land use decision for which there is 
substantial evidence supported by the record, that [it] (4) Pro)!(i~i~s uses which conflict or 
are incompatible with uses permitted or allowed in the BRf'i"p~the affected property ... " 

FORA's review, evaluation, and determination of cs:t is based on six criteria 
identified in section 8.02.010. Evaluation of these si~~.;" ' a basis for the Board's 
decision to certify or to refuse to certify the leg,ii~;l~~~y8"'land use ,~&t~!on. 

~'i.~~~~t~f~~·:~t>' q;~"!~ .- >~~-
The term "consistency" is defined in the q:;'.o:,i':':'1 Plan Guidelines a d by the State 
Office of Planning and Research as follo~t action, Sf;pgram, or pr '{?'~i"~'!~ consistent 
with the general plan if, considering all ~1 .,pects",":'''lll further the 015]~ctives and 
policies of the general plan and not obstruct,",;,.i~ient." This includes compliance 
with required procedures such qs, .. ;~:,02.01 0 of t :;A Master Resolution. 

~;/:rf.·_ "\ '~~, 
l.Qrnf)l?~,.;02.010(a.·i;,Q) reads: "(a) In the review, 

ist~~,"'i" ardin',' i jslative land use decisions, 
ny lii,.;':,{;.I~nd ,,'~' decision for which there is 

hafr~;~:~~irovides a land use designation 
uses perrhitted in the Reuse Plan for the 

ment more dense than the density of use 
~cted territory; (3) Is not in substantial 
[fled in the Reuse Plan and Section 8.02.020 
l~hich conflict or are incompatible with uses 

Reuse Plan the affected property or which conflict or are 
7 atible' ,: ",opepe, recreational, or habitat management areas within the 

iction of th~ 'ei~1hori ,ii~~),Does not require or otherwise provide for the financing 
~J;'!i~;'2;r installation,'\~l~strucfi~~;i; and maintenance of all infrastructu.re ~ecessary to 

pro" " , , adequate pUtUI~ services to the property covered by the legislative land use 
decis c;:lnd (6) Do "ot require or otherwise provide for implementation of the Fort 
Ord Ha "anage". Plan." 

\~;.i~'§1f 
NOW THEREFORE'io'~~h resolved: 

1. The FORA Board recognizes the City of Seaside's August 28,2013 recommendation 
that the FORA Board certify consistency between the BRP and the SGP text 
amendment and project entitlements related to the AYH was appropriate. 

2. The Board has reviewed and considered the BRP EIR and Seaside's environmental 
documentation. The Board finds that this documentation is adequate and complies 
with the California Environmental Quality Act. The Board finds further that these 

2 



documents are sufficient for purposes of FORA's certification for consistency of the 
SGP zoning text amendment and project entitlements related to AYH. 

3. The Board has considered the materials submitted with this application, the 
recommendation of the Executive Officer and Administrative Committee concerning 
the application and oral and written testimony presented at the hearings on the 
consistency determination, which are hereby incorporated by reference. 

4. The Board certifies that the SGP zoning text amendment and project entitlements 

5. 

related to the AYH are consistent with the Fort Ord ........ use Plan. The Board 
further finds that the legislative decision and develop itlement consistency 
certification made herein has been based in part· he substantial evidence 
submitted regarding allowable land uses, a we e BRP's emphasis on a 
resource constrained sustainable reuse that . lance between jobs 
created and housing provided, and that uses contained in 
Seaside's submittal are not more intense ined in the BRP. 
This finding does not modify the Development 
Figure 3.3-1. It remains Public Facil 

related to the A YH will, 
and policies of the BRP. The 

requirements of Title 7.85 of 

Upon motion by 
Resolution was p 

foregoing 

ABSENT: 

ATTEST: 

_____________ Jerry Edelen, Chair 

_____________ Michael A. Houlemard, Jr., Secretary 
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CERTIFICATE OF SECRETARY 

The undersigned Secretary of the Board of the Fort Ord Reuse Authority hereby certifies that 
the foregoing is a full, true and correct copy of Resolution No. 14-XX adopted March 14,2014. 

Michael A. Houlemard, Jr., Secretary 
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FORA Master Resolution Section 

(1) Does not provide for a land use designation that allows more 
intense land uses than the uses permitted in the Reuse Plan for the 
affected territory; 
(2) Does not provide for a development more dense than the density 
of uses permitted in the Reuse Plan for the affected tprr;tA..,;r 

(3) Is in substantial conformance with applicable programs specified 
in the Reuse Plan and Section 8.02.020 of this Master Resolution. 

(4) Does not provide uses which conflict with or are mcompahb 
with uses permitted or allowed in the Reuse Plan for the 
property or which conflict with or are incompatible with open 
recreational, or habitat management areas within the jurisdiction 
the' . . 

(7) Is consistent with the 
Guidelines as such standards 

Board. 
(8) Is consistent with the jobs/housing 
developed and approved by the Authority 
Section 8.02.020(t) of this Master 
(9) Prevailing Wage 

ATTACHMENT B to Item 9a 
FORA Board Meeting, 03/14/14 

Finding of Justification for finding 
Consiste 

Yes I The general plan zoning text amendment adds 

Yes 

Yes 

"Youth Hostel" as an acceptable use within the 
Commercial Mixed Use (CMX) district. 
The 120 units of youth hostel lodging do not ex<::eed 
BRP thresholds. 

the adoption of its 2004 General Plan 
~.lllU~.l 10,2004), Seaside fulfilled its obligations 

for long range planning to implement the 
Plan. 

is consistent with the Base Reuse 

The project is outside of the Highway 1 Design 
Corridor. 

The submittal is consistent withjoblhousing balance 
requirements. 

Project applicants are required to meet Master 
Resolution prevailing wage terms. 

--.---------- ... _- .. - .~ .. ------.. _]--



Appeal: Marina Coast Water District Determination Bay View 
Commun Annexation 
March 14, 2014 
9b 

RECOMMENDATION(S): 

ACTION 

Consider appeal from Bay View Community owners 
(MCWD's) refusal to assume ownership and ope 
distribution system located within the Bay View Commu 

Coast Water District's 
ponsibility of the water 

BACKGROUND/DISCUSSION: 

Bay View Community is a privately owned 22 
Coe Avenue, Seaside, within the former Fort 
services to the community. In April 201 
owners of the Bay View Community, req 
operational responsibility of the water distrib 
Community. On May 10, 2012, the D Ge 

On September 21, 2012, Bay 
addressed a letter to FORA, appeal 
course of the last two MCW 
attempted to negotiate to th 
At this time, Bay Vi 
denial be prese 
page 7 of the FO 

"5.1.3 ..=...:::..:...:....:..== 

d 

ity located at 5100 
and wastewater 

behalf of the 
assume ership and 

located within the Bay View 
er refused the request. 

ntative Anthony Lombardo 
al (Attachment A). Over the 

unity representatives have 
could not resolve the issue. 

that their appeal of MCWD's 
rs for consideration, as provided for on 

Section 5.13, which reads: 

D's operation of the facilities will be 
's General Manager or designee. 

Manager r designee may be appealed to the FORA 
r that decisions within the boundaries of MCWD are 

The decision of the FORA Board on complaints will 
inistrative remedies." 

Reviewed by FO 

Staff time for this 

COORDINATION: 

this issue is provided under Attachment B. 

included in the approved FORA budget. 

MCWD, Bay View Community representatives, Administrative and Executive Committees. 

Prepared by __________ Reviewed by ___________ _ 
Jonathan Garcia Steve Endsley 

Approved by ___________ _ 
Michael A. Houlemard, Jr. 

., 
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ANTHONY LOMBARDO & Ai 

ANTHONY .L.LoMBARDO 

KELLY jyIOCAHTHySUT}{ERLAND 

DEBRA GEM(lNANX '1,'ri'ToN 

Mr. Michael Houlemard, Jr. 
FOJi()rd RClise Authority 
i 00 1 ill Street, Bltilding 2880 
M~dn<:\, CA 93933 . 

Re: Bay VieW Community 

Deell' Mr. Houlemarcl: 

A PRO'FESSIONAL CClHPClRA'l'IOl'i 

September 21, 2012 

Attachment A to Item 9b 

FORA Board Meeting, 3/14/2014 

450 LINOOLN A.VENUE,SW1'lil 101 
P.O Bbx23.30 

SALINAS, QA93902 
(831) 751~2330 

FAX'($3i) 751,";2i331 

File No. 03138.00 1 

Out n111i l'epi'esc.:nits the owners ofthcBay View Community located in the forrnei' FbI't Oi"d ate&!. 

Pleaseacccp1 thi$l¢tter ,lS an appeal to the Ford Ord Reuse Aufhority (FORA) of the May 10,2012 
decision ortbe Maf'll1aCoast WaterDlstriCt ("MCWD") Genel'ul Manager refusing to assurne 
ownel7ship and operational responsibility of the Water distribution system located within the Bay 
View Community. 

The attflthed May 10lh letter fl'orh MCWD provides noexplarlatiQh for MCWl)'s l'efUsal to {lCcept 
thG sy;;iettL BclY VIew COl'nrnunityis entitled to receive water service on the s.al11ebasis a~ all other 
properties with!ll th~toI111er Fort Ord. 1 am also enclosing copies of the relevant \locun10J1ts f)-om 
m,y research whichsee111 tt) indieatethat MCWDdoes have an obligation to accept the 
responsibility for theownel'ship anqmail1tenanpe of the system. 

Attached as Exhibit A is Amendment No, 1 to the MOAbetweenthe United States Army and 
FORA. Artlcle.l, paragmph f ot'thatAgreeJ11ellt states that Bay ViewCQt11munity is to receive 
service under tl1esahi.C terms and C011ditions as any other existing residential development in the 
City of Seaside. The language of this dQcllnient is clearly inconsistent with M CWD' s 
interpretation that the Bay View Coitlnyunity is to be held to ~1 different stul1dard than the 
l'ernainilig existing residential developmentin the City of Scasicleand treated as ifit vverea 
multi-tit1it residcntialdevelopment in Marina. It appears clear to liie from the unequivocal 
language 'of this ddcuinel1t that Bay View is entitled to have the watcl'system turned oVer to 
MCWD and have MCWD read ai1d bill the meters just as they do with every other tcsiden.tJal 
property owner in the City of Seaside. 

A ttached as. Exhibit B is correspondence f1'OI11 the former Mayor of Seaside, fOrrl'lel' General 
Manager 6rtheMCWD and the Executive Directol' ofFCmA confii·tning that facno the owner 
of Bay View) which Clgain reiterates t)nd amplifies the fact that MCWD is going to provide the 



Me. MIchael Houlemal'd, Jr, 
FOlt ()rd Reuse. Authorlty 
Septel11bei'21,2{)12 
l:1age 4 

sartle level of service. as it does to other existing residential housing units withinthq City and 
flORA developnlcnt at'ea. Based on out· l'eseat'ch~ happears that ,all of those developments arc 
htdividuaHY1l1ctcl',ed as has been l'equested by Bay VieW. 

I have also reviewed the In-TractWatet' and WastewaterI' Collection System InfrastructutePo!icy 
dated January, 2004fro111 MCWDandnowhere in that poliy):, does it describe a situation wher¢' 
at1)t capital improvcl'nent is required ora water system within Fort Ora absent theredevelnpl11ellt 
of the site by the pl'<lperty owner. Sinc,e this portioil of the Bay View development is, neither 
schedliled tbt' devcloplnet1t hot I'cdevelopli1ellt, thero is :t1dthing in thispropeliy which would 
mandate any chal1ges to thcexistingwatel' syst¢rD which MCWD should have taken ownership 
and 'Control of many YIJal'sago. 

Furthel'j the Water/Wastewater Facilities Agreement between the Fort Ord Relt~~ Authol'ity an.d 
MCWD I'eiterates in paragraph 5.5.1 that it will operate. the faellities in Fort Ord consistent with 
the tules, l'egu.Iati.o11S Ul1cl policies established by the FORA Board and MCWD which. as they 
rel~te tQthis pt(JP~liY, ai'e cleaJ'ly set fm'th it'l thecbitcspondertceJ refel'enced previously. 

Since paragraph 5.13 of that Agreementmakcsdeclsions ofthe General Manager of the. MCWD 
appealable to the FORA Board .. we ,are hereby f1Iingthat appeaL . 

Please let.tl1e kriowifthere is any additional information you need to process this appeaL 

EI1 clos Ut'es 

cc: MI'. Ray Roeciel' 
Jerry Bowden, Esq. 
Terra Chaffeel.Esq. 



MARINA COAST WATERDISTRICr . .' . '. , 

Ma:y to.20l2 

Mr. Ray:Roeder 
RlNC Diversified 
5100 CoeAvenue 
Sea~lde, CA 9~9~S 

i 1 RES'ERY,4. nON RO AD,M.ARlNA.CA;939:t3.2(J~ 
. 'Borne Page:~.",eW,diorg 

TEL:(B31)384:-6131FAXt (831) 88.3~59:95 

$ubJ~ct: Bay View Community Water and Sewer Infrastructure 

Dear Mr. Roeder 1 

JJtru:C'r6RS 
DA1'lllllRNS 

i',WikrJl 

HO WAJU) .O\J~tAFSbN 
ri".~;f{dml 

K.ENNrn-lJ<.. WISH! 
) AN SIiR,lNE]l, 

W(t.1.1AMY, l.f:.1S 

The Mari.n~ Coast Water District (District) has reviewed }'¢W I'eq)..lest for the blstrietassu.mlng 
owne~hipand operationwrespoosrbiliry for the potable water Mel /iarutary seWer illft~tructu.t¢ that 
~es YO\\! Bay View Communityi.n SeASide. The District staff has reviewed the submitted Bay 
Vie:!w water and sewersystet11 M·b~nlt dr.;,mngs llnd has conducted a review offue infrastructure, 

The tf;swtsof the review indieate that the BayVieVl Com:rnunity "''liter and sewer syst~nlS do not 
oonform to MCWb requL~tnet1t$ and statldards and would require substantial m~ficatlon to 
achieve cnrnpliance. A$ ~u.ch. it would not be in the best interest of the Distrlctto assume 
ownership rux:I operatianrurekpobSibiLity. 

If you would like to meet to revie'W oW find.ings, please give me a c~ at (83 r)883.5925, Thank 
YOUfQI your patience in tills matter, 

Sinc~relyj 

Carl Niizawa, P.E. 
D1Puty Oene:~l ManagerlDistrict Engineer 

I 

Cc: Jame$ Derbin 
Lloyd Lowrey 

Jiml'kitzmM 
13rlanTrUe 



EXHIBIT A 

KRLLPDRAFT 
2: 7/26/01 
3 

.4 
5 AMENDMENT NO.1 
(j TOTIIE 
7 MlIlMOltANOt11\:! OF AGRl£EMIDNT 
8 BETWEEN 
91'RE U:NT!'ED STATES OJ? AMERICA 

10 ACTING BY ANDTH:RQUGH 
11 THE SECRETARY OF THE ARMY 
12 UNITED STATESDEP.ARTMENtOFTREARl\fY 
13 AND 
14 tHE FOI}l'()Rn nEUSE AlJTI10!UTY 
15 FORTBE SAl,E OF 
U5 PORTIONS OF THE FO.ttM:EI~ FOll'I' OW 
17 LOCATED lNMONTEREY COllNTY, CALIFORNIA 
18 
19 
20 TIDS AMENDMENT NO. 1 to the Memorctndum oj Agreement between the Unitgd 
21 States ojAmerica aoting by and through the Secretary oJthe: Artny. United Sarfes lJepattm(mt oj 
22 the Army; and the Fort Ord Reuse Autbority jor the Sale ojPortlonsoj the Former Fort Ord 
23 Loc(J(ed in Monterey County, CalijotfJia elated JUM 20, .2000 (",Agre¢uleht")is ent(lted IntoDtl 
24 tins _",",,",~day or . . 2001 by and between TlIE UNtTED STATES QF AMEIUCA, 
25 acting by and through the . Department of the Anny ("Oovemmellf'), and 'I'1PD. FORT ORD 
26 REUSE AIfTtIORlTY e<Authority"), f9cognizeQ as th~local redewlopment'a~thority by the 
21 Office of Economic Adjustment on:beha1f ofJhe Secretary of Defense. Govemmehtand 
28 Authority afe sometlmesrererred tohereih.colIectively as the '(Parties." 
29 
30 RECITALS 
31 
32 WIfEREAS, the Parties did enter into the Agreement for the "No Cost"Eoonomic 
33 Developlmmt Conveyance C'.EbC") to the Authority of a portion of the forttler Fort Or~ 
34 California C'Properiy';) pursuant to Section 2905(b)(4) of the Defense Base Closure and 
35 Realignment Aotof 1990, as amended, and the implementing regulations of the Department of 
36 Defense (12 CFR Part 175); 
37 
38 WHEREAS, subsequent to the execution and delivery of the Agreem~nt, the P·arties 
39 determined that irtaccordance with the Reuse Plan and in order to facilitate the economic 
40 redevelopment of the Property, it is desirable and neoessary to include within the sccl'pe of the 
41 Agtoementth¢ Wate!'andWastewater Systems at the tbrntcr Fort Ord eWater Systems"), more 
42 partioularly described in the Quitclaim Deeclattached as Exhibit A to this Amendment NO'. 1, rOf 

43 transfer through the Authority to the Marina Coast Water Distriot ('District") Itt lieu of a direct 
44 transfer of the Water Sy.stGI11S frotn the Government to the District under a Public Bene.fit 
45 Conveyance ("'PRG"); 



FORT OHJ)MOA AMENDMENT NO; l 

1 
2. WllEREAS,subsequMt to the execution and delivery of the Agreemen~, Section 
3: 2905 (b)e 4)oE the Defcnse Base Closureartd ReaHgnment Aot of 1990 was 'iU11cnded by Section 
4 2821 of the National Defense Authorization Act for FIscal Year 2001 (Pub. 1. No. 106,398) to 
5 change certain requiteH1Mts regarding thr:; use of proceeds from the salear lease of the Property 
6 transferred under the Agreement 
7 
8 NOW TtIEREFORl.l:; in Coi1Siderat1onbf the foregohlg premises and the respective 
9 representations! agreements; covenants and conditions herein contained, and other good and 

10 valuable consid,eration, the reoeipt andsuftipienpy or which are hereby 'aoknowledged, the 
11 Parties agree as follows: ' , 
12 
'13 AGREEMENTS 
14 
15 Article. L Watel'and Wastewater systems 
16 
17 a. In: lieu ofthe Govern:rnent transferring the Water and Wastewater Systems and aU 
18 assoc.iated and anoillary rights directly to the Dlsthi5tuQder the PEG dated August 261 19'97, .fl:S 
19 described in paragraph ),01 bf the Agreement, the Government, pursuant to paragraph 2.01 of 
20 the Agreement, shaH ttMsferto the Autbbritya;tfto-oost, w part ofthe Bconomic Development 
21 Conveyance; simultaneously wIth the execution of this Amendment No.1) the Water and 
22 Wa$tewater Systems on the Property and the Presidio of Monterey Annex, together with all their 
23 respective water rights and wa$tewater discharge rights and ancillary rights. 
24 
25 b. Notwithstanding Micle 5.02 of the MOA, the Government and the .Authority 
26 agree that the water rights reserved to the Govemmentare reduced by jg aCre feet per year 
27 ('~a£Y") for 'a total teservationof water rights for tife Government of 1691afy, The Government 
28 and the Authority.agree further that the water rights to be Cbt1veyed to the Alrthoritypursuant to 
2.9 this Amcndment No. 1 shall be lSary in addition to the water rightsdescrlbed in the District 
30 PBC AppficatiotlclateQ Augl.lst26, 1991 fora total conveyauc¢ of water rights to the, Authority 
31 of 4,909 ary. . 
32 
33 c, The Transfer of the Water and Wastewater Systenis at!. the Property and the 
34 PresidIa of Monterey Annex:, together with all theIr respective water rigbtsand wastewater 
35 dischatge right$andaocillaty rights,shall be accomplished upon the execution by tbe 
36 Govetnmentand the recordation by the Authority of the DEed attached as Exhibit A to this 
37 Amendment No. L 
38 
:39 d. Immediately following the transfer of the Water and Wastewater Systems and 
40 their assoc.tated and ancillary tights ftom the Government to the Authority, the. Authority sh<J,ll 
4'1 transfer the Water and Wastewater Systems and aHassociated aJ1d ancUlary tights to the District. 
42 
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2 
3 
4 
5 
6 
7 
8 
'9 

10 
11 
12-
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 
26 
21 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

I"ORT ORD MOA A1\1Jj~NnMENT NO. t 

e, The: Autnority; thrQugnallocationinstructions to the District, the Authority 
select(}dwaterplifYeyof; agrees to provide water service to the SurillayHotlsing Area 
("SunBay"), inan amOllut up to l.20 ufy iii the saltie fashiot).a$water service istu'ovided to other 
users on the former Fort Ord, . 

[, The Authority; throug(l allocatiotl instructions to the District, the Authority 
selected water purveyor) agrees to provide water service to the Bay VlewCommunityfBrostrom 
Housitrg Area ('BayView"), ip.ananiOunt equal to .211ify pet residential honsing {lnit times 223 
residential housing units, and 38 afy (.21afy X 223 +38 afy) as follows: 

L Under the same terms and. conditions. of any other eXisting residential 
deveibpinene in the City of Seaside, Ga.lifornia("Seaside"). 

2. Ba.y View residents wIll have fbt~eyears td reduceCOhSuttiption at Bay View to 
meet Seaside's .21 aty per unit conservation requirement without penalty. 

3.Ba.y View residents will bechatgedat. the then Di$tri¢t f$.teas anyoth\?r former 
Fort Ord user will be charged for similar water services, 

4. The sarnelevel or Water service (21afy per residential housing unit times 223 
residential housing units,and 38 8:£y) shaH be available. for future residential 
development on the Bay View site when and if a ,project is approved in 
eqnforrnity With ~MSide)s GeIlt;fral Plari Xiild Zoning requirements. 

5. If a future development on the Bay View site, can achieve a more efficient use of 
this amount of water service; credit for such conservation may be applled. to an 
incft::aseln units oh the Bay View property iXloolRonnity with Seaside's General 
Plan and Zoning requirements ifand when a project is approve.d. 

Article 2. ReportIng Period 

In accordance with Section 2821 of the National Defense Authorization Act for Fiscal 
Year 2001 (pub. L. No. 106~398)and the Agreement, the Agreement is hereby amended as 
follows: 

ii, Itl par!lgtaph 1.20 oBhe Agreehlent, 'd<:;lete the definition of Reporting Pedbd in 
its entirety and substitute the following; .. 

"A period of time, beginning with the reoordation of the D!';)ed or tease in 
Furtherance of Conveyance ("LIFOC") for the initial transfer of property and 
enditlg seven (7) years thereafter, within which the Authorityw.ill submit annual 
statements as described in paragraph 2.0 l(F) ofthls AgreCltlent" 

b. 
following: 

Iti paragraph 2.01 (F)Qf the Agreemcnt delete the first senfenceand substitute the 
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FORT ORD MOA AM,ENDlVlENT NO.1 

1 <'Tbe Authority shall prcpatearid s4bmlt tb the OQventlUct1t atl atU:1uaJ tinartcial 
2 statCi'llf.')nt certified by atl independent certified pliblicaccQ'untant The.statemcl1t 
3 shall cover the Authority's use of proceeds it receives from the sale) lease~ or 
4 ¢quivalelit USc of thePrd perty. 'rhe first sl,lell statement shaUOQver the l?ffionth 
5 period beginnlngonthe date of recordation of the first Deed or LIFOC and shall 
6 be delivered to Government within 60 days oftheend of that period and annually 
7 thereafter, The seven-ye.iT pcdod will Cohitrtertoe with the recordation of the 
8 Deed or LIFOCfor the initial transfercif property, The last such.statement shaH 
9 cover the 1.2tilooth period begiiltilngon tM date seven years following the 

10 recorda.tion of the Deed or LtFOC for the initial transfer of property. The 
11 financial statements shall coverall parcels of property that haV'ebeet1co~veyeci 
12 dUrltlg the seven-year period!' 
1S 
14 Article 3. Survival and Benefit 
15 
t6 a. Unless defined separately, the term/l. used in this Arnendment No, Oneshallbi;l ~he 
17 sattteas used ~U1d defined in th¢ Ag(eetmmt. 
18 
19 b,Except as set forth herei~ and unless tnodif1¢d specifically by thls Amendment 
pO No.1, the te,t'rt\s amlconditlons contained in the Agreement shall remain binding upon the 
Z 1 Parties and thelr respective successors and assigns as set forth in the Agreement. 
22 
23 III Witrt~§Jy'l!.ex((or, t4ePa.rties, intending to be legaUy bound,. have caused their duly 
24 authorized represcntalivesJ6 execute and delivenhisAmendmertt No, lasofthe date first above 
2,5 written. 
26 
27 UNITED STATES OJ!' AMERICA, 
28 Acting by andthrol.l.ghthcDepartment oHhe Army 
29 
30 
31 By: 
32 PAUL W. JOl1NSON 
33 Deputy AssisianiSccretaryofthe Army (I&R) 
34 
35 
36 FOHT ORD REUSE AUTHORITY 
37 LOCAL REDEVELOPMENT AurBOl1.tfV 
38 
39 
40 By: 
41 jIlYI PERRINE 
42 Chait' 
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lanuaty4, 200~ 

Bay View/BrQstroi11 
ATTN: Ray Roeder 
c/Q The RINC 'Organ iztltion 
.5 LOn Coe Avenue 
Seasid~, CAyj955 

EXHIBITB 

FORTOR,D REUSE AUTHORITY 
I OJ) 12TH STRut nUl L[)lN\"4$IiO, j\lA~INA, CI\UF()ltN1A 9j'ftl 

NIor'<1I: unu ,%),:\(;72 'FAX,(SliJ$8J:Wi~ 
\vt ly$ltE: wwW,foru;bt'g , 

RE: Bay, VleW(f3rosfrqlil ~ Co 1i1ntHthel1t Regal'ding ProVision or Water Resi)Ltl'cesand services 

Dear Mr. Roeder: 

Thislettyf offers a specific cotnniltmentfrom the CltYDrSeaside ("'the Cl1'/'), the FortOrd Reuse Authority 
("FORA") and tbe Marina Coast Water Distdct C'MOWrr') regarding the provisiQ['(of water reSdutces alld 
services fOJ the Bay View CQl11l11Unify/Btostrom Housh1g Ar~a ("Bay V.ie\V!Brostrorh") lit the fortner fort 
Ord, 

fORA. has adopted a policy that all e;iIS~i!1gilnd futtlre deve!opn1cilfs \)11 the fOi111er Fort Ord' will be treated 
011 an eqllitable basis, Ih order tOil1iplemeilt this policY,ilnd to comljly \vith 'other ptO,vis/Ql1s of the}'inal 
Fort Ol:d Base l\eusePlan, FORA has adOpted a wate!' i:'¢sourc¢s ttnd services dIstribution progi'ahl that 
incltldes rcquirem~ntsfor water conservation and USI:!. ThedistributiQnprogrltm isformaJly acknovtleqgedin 
agreements with the MGWD,the: United States Artny, and theundedying jurisdlctions, illcludingthe City, to 
gtildethesll~pl)' of water resOLlra¢s ~nd servIces to propeltieswlthl't1 the formel' fort Ordgeographic 
c11velope. 

As the Stale empowereg redev'elopment entity fOt' the f6rmer Fort Qrd;and it; compliance wi'th the approved 
distribution p!'ogral11,FORA' rcc(jgnize~ LhlS waleI' r0suun:.e and servioeneeds for Bay View andasslires the 
Pfovis!on6fwatenesoutces and services to theseexlstitig residential housing Ul1its tltlcietthe samo terms and 
cDt1dit!onsas OthereXistiiig dev¢[oprrient$ within th~ Cltyi.\nd the fORA deyelopri1ent area,Specifir,:aUy, 
alid pnri'iuant to Al11endment No, 1 elated O¢tober 23, 2001 to the Fort Otd Ecorloltlic Development 
MemOl'andunl of Agreement, FORA, thrQughaIloc;ation instructions to MCWD,agrees to provide water 
'resources and services to Bay View, in an amount equal to ;21 acre feet per yeaI' C"afY") per residential 
housing unittilJieS 223 l'csideJ'1tjal hOlisitlg wilts, ;and 38 afy (.21 afy X 223 + 38 aty) as follows: 

1. Under the sarnefenns and conditions ()f any other existing resldentlal deve[oprnenfil'l the City .. 
2. BayViesv residents wil!huvc three ;,refit's to reduce COnSllll1ption at Bay View to meet the City's ,21 

a(y per 1111 il C011$(:l'v[uk'n reqtlircmetltw'ithotll penalty. 
3, Bay View residents will be chargedut the !Jten !'-t'!CWDnite as any 6thedorriler Fort Ol'd userwill be 

¢lll:irged for Sinlilal' waler services. 
4. The same level of water service (.21 ai)' per residential housing unit times 223 residential. housing 

units? and 38 afy) shall be available for future residential developn1ent on the Bay View site when 
and il'a pt'oje<.;t is apIJrt1Ved in cOl1f6n'nicy with the City'S General Plat) and Zoning reqtdnmrclitS. 

'" 



HayVicwll3rpsltom; Cn\lllJ)ithl~'llt J{¢ WaJpl' F\C:'!(\lIl\)C:; & $cl\'Ic(,' 
January 4,1002 
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5, If a flltlicc development can achieve a more et'f~cient use·()f this atll0unt of watel' service; credit fO!' 
!itlCIi¢OJ\SOIV!itiOI1\\!HI be ilpplIed [0 aft ftjprease fl1L1nitsqlitlTe Bay View property iii COnfOl'll1ity 

with the, City's Gel1.e.ra'1 Plan and Z()nlng requi!:l;oWiits. 

MCWO. as 'the FQRAselectcd watel' purveyor fot' rhcJormer fort Ore!, accepts responsibility for providing 
thl:lubove-describcd leVel of wiltcrrcS0UFcCS andservkcs to Bay View consistent With the proVision of water 
resdOfccSttncj sCI'vi¢;$s t'oraH other pi'oJect~ ~1I1CI in compliance with fire policies ror conscrvatkm required 
thtmiglioqt thefol'ri1er}'OftOi'd. 

Yours (nil),. 

Michael A.1!ol11et1'l< rd 
EX0CLltiv(;\ Qft1cer 
FortOrd Reuse Authority 

c: Geol'gl5 Schlossberg. Esq., KlLtakRock 
JlmFeeney, FORA 

.-.. ..;;,--~:....<::'""""'~,"""'-..:::.;..-""'-",~--'nl---
Michl\teJ ArnlstrQi1g 
Gtil1eralManager 
Marina Coast Water District 



Attachment B to Item 9b 

FORA Board Meeting, 3/14/2014 

ANTHONY LOMBARDO & ASSOCll 

ANTHONY L. LOMBARDO 

KELLY MCCARTHY SUTHERLAND 

DEBRA GEMGNANI TIPTON 

Mr. Michael Houlemard 
Fort Ord Reuse Authority 
920 Second Avenue, Suite A 
Marina, CA 93933 

A PROFESSIONAL CORPORATION 

August 13,2012 

450 LINCOLN AVENUE, SUITE 101 

. ~ 1.~\1 P.O Box 2330 
;, t;.W.j \ SALINAS, CA 93902 

(831) 751-2330 
FAX (831) 751-2331 

File No. 03138.001 

Re: Marina Coast Water District IssueslBay View Mobile Home Park 

Dear Michael: 

Per our conversation of last week, please find enclosed copies of my correspondence with Lloyd 
Lowrey and Jim Heitzman. Please call me after you have had a chance to review these. 

S~ 

AnilioJ,wm 

ALL:ncs 

Enclosures 



Tony Lombardo 

From: 
Sent: 
To: 
Cc: 
Subject: 

Lloyd and Jim: 

Tony Lombardo 

Thursday, July 19, 2012 10:33 AM 
Lowrey, Lloyd (liowrey@nheh.com);jheitzman@mcwd.org 
rr@rincorg.com 

BAY VIEW COMMUNITY 

I am writing to inform you that Marina Coast's most recent billing on Account No. 000990-000 of $6,276.63 has been 
deposited in my trust account in addition to the amount previously deposited pending resolution of the dispute over the 
ownership and maintenance of the water system within the Bay View project. 

Anthony L. Lombardo 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 

450 Lincoln Avenue, Suite 101 
Salinas, CA 93901 
Phone (831) 751-2330 
Fax (831) 751·2331 
Email tony@alombardolaw.com 

PRIVILEGED & CONFIDENTIAL·· ATTORNEY CLIENT PRIVILEGE _. ATTORNEY WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of 
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic 
transmission In error, please immediately contact Anthony Lombardo at (831) 751·2330 or tony@alombardolaw.com and 
immediately delete the electronic transmission. 

1 
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BAY VIEW COMMUNITY DE LLC-AP 

PAY TO THE 
ORDER OF 

GENERAl. ACCOUNT 
5100 CDE AVENUE 
SEASIDE. CA 93955 

(831) 899-9900 

Anthony Lombardo & Associates 

3817 
CARMEL Qf~ICE 

Fb I;":!!-!r~Q~r~~~ 
90· 788·1211 

7/16/2012 

$ **6,276.63 

Six Thousand Two Hundred Seventy-Six and 63/1 00***********************************************************"******:*-

MEMO 

Anthony Lombardo & Associates 
450 Lincoln Ave, Suite 1 03 
Salinas, Ca. 93901 

Marina Coast Water - Acct: 000990-000 

BAY VIEW COMMUNITY DE LLC-AP 3817 
Anthony Lombardo & Associates 

Date Type Reference 
7/10/2012 Bill 

Original Amt. 
6,276.63 

BVC -AP Marina Coast Water - Acct: 000990-000 

7/16/2012 
Balance Due Discount 

6,276.63 
Check Amount 

Payment 
6,276.63 
6,276.63 

6,276.63 



Tony Lombardo 

From: 
Sent: 
To: 
Cc: 
SUbject: 

Jim and Lloyd: 

Tony Lombardo 
Wednesday, July 11, 2012 3:31 PM 
jheitzman@mcwd.org; Lowrey, Lloyd (liowrey@nheh.com) 
rr@rincorg.com 
BAY VIEW COMMUNITY 

I am following up on my letter of June 29th regarding the water system serving the Bay View Mobile Home Park. In light 
of the dispute between Bay View and the Marina Coast Water District over Marina Coast's responsibility to operate the 
system, my client has made payment to my trust account of $5,229.90 which is the last month's billing to the master 
meter in addition to the billings which you were sending to the individual accounts in Bay View. I have deposited those 
amounts in my trust account for the benefit of Marina Coast Water District and will hold the monthly amounts of those 
billings in my trust account pending the resolution of this dispute. 

I look forward to your reply to my previous correspondence. 

Anthony L. Lombardo 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 
450 Lincoln Avenue, Suite 101 
Salinas,CA 93901 
Phone (831) 751-2330 
Fax (831) 751-2331 
Email tony@alombardolaw.com 

PRIVILEGED & CONFIDENTIAL -. ATTORNEY CLIENT PRIVILEGE _. ATTORNEY WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it Is intended for the sole use of 
the individual or entity to whom it is addressed. If you are not the intended reCipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. if you have received this electronic 
transmission in error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and 
immediately delete the electronic transmission. 



, , 
ANTHONY LOMBARDO & ASSOCIATES 

AN'l'HONY L. LOMBARDO 

KELLY MCCARTIn' SUTHERLAND 

LINDA NEFF SUNDE 

Mr. Jim Heitzman 
General Manager 
Marina Coast Water District 
11 Reservation Road 
Marina, CA 93933-2099 

A PROFESSIONAL CORPORATION 

June 29,2012 

Lloyd W. LO\\iTey, Esq. 
Noland, Hamerly 
333 Salinas Street 
Salinas, CA 93901 

Re: Bay View Community 'Vater Service 

Dear Jim and Lloyd: 

450 LINCOLN AVENUE, SUI'l'E 101 

P.D Box 2330 

SALINAS, CA 93902 

(831) 751-2330 
FA.x (831) 751-2331 

FileNo. 03138.001 

Thank you for sending me the information you referenced during our last meeting, I have also 
done some additional research regarding agreements between FORA and the Marina Coast Water 
District related to the Bay View propeliy. 

I am enclosing copie,s of the relevant documents from my research which seem to indicate that 
the District does have an obligation to accept the responsibility for the ownership and 
maintenance of the system. 

Attached as Exhibit A is Amendment No.1 to the MOA between the United States Army and 
FORA. 

Article 1, paragraph f. of that Agreement states that Bay View Community is to receive service 
under the same terms and conditions as any other existing residential development in the City of 
Seaside. The language ofthis document is clearly inconsistent with the District's interpretation 
that the Bay View Community is to be held to a different standard than the remaining existing 
residential development in the City of Seaside and treated as if it were a multi-unit residential 
development in Marina. It appears clear to me from the unequivocal language of this document 
that Bay View is entitled to have the water system turned over to Marina Coast and have Marina 
Coast read and bill the meters just as they do with every other residential property owner in the 
City of Seaside. 

Attached as Exhibit B is conespondence from the former Mayor of Seaside, former General 
Manager of the Marina Coast Water District and the Executive Director of FORA confirn1ing 
that fact to the owner of Bay View, which again reiterates and amplifies the fact that Marina 
Coast is going to provide the same level of service as it does to other existing residential housing 
units within the City and FORA development area. As we discussed at our meeting last week, it 



Mr. Jim Heitzman 
Lloyd W. Lowrey, Esq. 
June29,2012 
Page 2 

appears that all of those developments are individually metered as has been requested by Bay 
View. 

r have also reviewed the In-Tract Water and Wastewater Collection System Infrastructure Policy 
dated January, 2004 from Marina Coast Water District and nowhere in that policy does it 
describe a situation where any capital improvement is required of a water system within Fort Ord 
absent the redevelopment of the site by the property owner. Since this portion ofthe Bay View 
development is neither scheduled for development nor redevelopment, there is nothing in this 
property which would mandate any changes to the existing water system which Marina Coast 
should have taken ownership and control of many years ago. 

The document Lloyd was kind enough to send me, which is entitled Water/Wastewater Facilities 
Agreement between the Fort Ord Reuse Authority and Marina Coast reiterates in paragraph 5.5.1 
that it will operate the facilities in Fort Ord consistent with the rules, regulations and policies 
established by the FORA Board and District which, as they relate to this propetiy, are clearly set 
forth in the previous correspondence I referenced. 

I also noted in paragraph 5.13 of the same Agreement that it references decisions of the General 
Manager being appealed to the FORA Board, not to the Marina Coast Board as it relates to this 
water system. It also, therefore, appears 'that the appeal of the General Manager's decision 
should potentially be to the FORA Board, not to the Marina Coast Board. 

Please give me a call after you have had a chance to review this so we can determine how we 
need to proceed. 

Sincere!~ 

~t' Anthony . Lombardo 

ALL:nc 

Enclosures 

cc: Mr. Ray Roeder 



EXHIBIT A 

1 KR LLP DRAFT 
2 7/26/01 
3 
4 
5 AMENDMENT NO.1 
6 TOmE 
7 MEMORANDUM: OF AGREE:MENT 
8 BETIVEEN 
9 THE UNITED STATES OF AMERICA 

10 ACTING BY AND THROUGH 
11 THE SECRETARY OF THE ARMY 
12 UNITED STATES DEPARTMENT OF THE ARMY 
13 ~D 

14 THE FORT oim REUSE AUTHORITY 
15 FOR THE SALE OF 
16 PORTIONS OF THE FORMER FORT ORD 
17 LOCATED IN MONTEREY COUNTY, CALIFORNIA 
18 
19 
20 THIS Al\:IENDMENT NO.1 to the Memorandum oj Agreement between the United 
21 States oj America acting by and through the Secreta.ry ojthe Army, United States Department of 
22 the Army, and the Fort Ord Reuse Authority for the Sale of Portions oj the Former Fort Ord 
23 Located in Monterey County, California dated June 20, 2000 eAgreement") is entered into on 
24 this __ day of 2001 by and between THE UNITED STATES OF AMERICA, 
25 acting by and through the Department of the Army ("Government")~ and THE FORT ORD 
26 REUSE AUTHORITY ("Authority"), recognized as the local redevelopment" authority by the 
27 Office of Economic Adjustment on behalf of .the Secretary of Defense. Government and 
28 Authority are sometimes referred to herein collectively as the 'Parties." 
29 
30 RECITALS 
31 
32 WHEREAS, the Parties did enter into the Agreement for the "No Cost" Economic 
33 Development Conveyance ("EDC") to the Authority of a pottion of the former Fort Ord, 
34 California ("Property") pursuant to Section 2905(b)(4) of the Defense Base Closure and 
35 Realignment Act of 1990, as amended, and the implementing regulations of the Department of 
36 Defense (32 CFR Part 175); 
37 
38 WHEREAS, subsequent to the execution and delivery of the Agreement, the Parties 
39 detennined that in accordance with the Reuse Plan and in order to facilitate the economic 
40 redevelopment of the Property, it is desirable and necessary to include within the scope of the 
41 Agreement the Water and Wastewater Systems at the fonner Fort Ord (''Water Systems"), more 
42 particularly described in the Quitclaim Deed attached as Exhibit A to this Amendment No.1, for 
43 transfer through the Authority to the Marina Coast Water District (''District'') in lieu of a direct 
44 transfer of the Water Systems from the Government to the District under a Public Benefit 
45 Conveyance ("PBC"); 

03-65014.02 



FORT ORD MOA AMENDMENT NO.1 

1 
2 WHEREAS, subsequent to the execution and delivery of the Agreement, Section 
3 2905(b)( 4) of the Defense Base Closure and Realignment Act of r 990 was amended by Section 
4 2821 of the National Defense Authorization Act for Fiscal Year 2001 (Pub, L. No. 106~398) to 
5 change certain requirements regarding the use of proceeds from the sale or lease of the Property 
6 transferred under the Agreement. 
7 
8 NOW THEREFORE, in consideration of the foregoing premises and the respective 
9 representations, agreements, covenants and conditions herein contained, and other good and 

10 valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
11 Parties agree as follows: 
12 
13 AGREEMENTS 
14 
15 Article 1. Water and 'Wastewater Systems 
16 
17 a. In lieu of the Government transferring the Water and Wastewater Systems and all 
18 associated and ancillary rights directly to the District under the PEC dated August 26, 1997, as 
19 described in paragraph 5.01 of the Agreement, the Government, pursuant to paragraph 2.01 of 
20 the Agreement, shall transfer to the Authority at no-cost, as part of the Economic Development 
21 Conveyance, simultaneously with the execution of this Amendment No.1, the Water and 
22 Wastewater Systems on the Property and the Presidio of Monterey Annex:, together with all their 
23 respective water rights and wastewater discharge rights and ancillary rights. 
24 
25 b. Notwithstanding Article 5.02 of the MOA, the Government and the Authority 
26 agree that the water rights reserved to the Government are reduced by 38 acre feet per year 
27 ("afy") for a total reservation of water rights for the Government of 1691 afy. The Government 
28 and the Authority agree further that the water rights to be conveyed to the Authority pursuant to 
29 this Amendment No.1 shall be 38 afy in addition to the water rights described in the District 
30 PBC Application dated August 26, 1997 for a total conveyance of water rights to the Authority 
31 of 4,909 ary. 
32 
33 c. The Transfer of the Water and Wastewater Systems on the Property and the 
34 Presidio of Monterey Annex:, together with all their respective water rights and wastewater 
35 discharge rights and ancillary rights, shall be accomplished upon the execution by the 
36 Government and the recordation by the Authority of the Deed attached as Exhibit A to this 
37 Amendment No. 1. 
38 
39 d. Immediately following the transfer of the Water and Wastewater Systems and 
40 their associated and ancillary rights from the Government to the Authority, the Authority shall 
41 transfer the Water and Wastewater Systems and all associated and ancillary rights to the District. 
42 

03-65014.02 2 



FORT ORD MOA Al'rlENDMENT NO.1 

1 e. The Authority, through allocation instructions to the District, the Authority 
2 selected water purveyor, agrees to provide water service to the SunBay Housing Area 
3 ("SunBay"), in an amount up to 120 afy in the same fashion as water service is provided to other 
4 users on the former Fort Ord. 
5 
6 f The Authority, through allocation instructions to the District, the Authority 
7 selected water purveyor, agrees to provide water service to the Bay View CommunitylBrostrom 
8 Housing Area ("Bay View"), in an amount equal to .21 afy per residential housing unit times 223 
9 residential housing units, and 38 afy (.21 afy X 223 + 38 afy) as follows: 

10 
11 1. Under the same terms and conditions of any other existing residential 
12 development in the City of Seaside, California ("Seaside"). 
13 2. Bay View residents will have three years to reduce consumption at Bay View to 
14 meet Seaside's .21 afy per unit conservation requirement without penalty. 
15 3. Bay View residents will be charged at the then District rate as any other former 
16 Fort Ord user will be charged for similar water services. 
17 4. The same level of water service (.21 a£Y per residential housing unit times 223 
18 residential housing units, and 38 afy) shaH be available for future residential 
19 development on the Bay View site when and if a project is approved in 
20 conformity with Seaside's General Plan and Zoning requirements. 
21 5. If a future development on the Bay View site can achieve a more efficient use of 
22 this amount of water service, credit for sU!Jh conservation may be applied to an 
23 increase in units on the Bay View property in conformity with Seaside's General 
24 Plan and Zoning requirements if and when a project is approved. 
25 
26 Article 2. Reporting Period 
27 
28 In accordance with Section 2821 of the National Defense Authorization Act for Fiscal 
29 Year 2001 (pub. L. No. 106-398) and the Agreement, the Agreement is hereby amended as 
30 follows: 
31 
32 a. In paragraph 1.20 of the Agreement, delete the definition of Reporting Period in 
33 its entirety and substitute the following: 
34 
35 "A period of time, beginning with the recordation of the Deed or Lease in 
36 Furtherance of Conveyance (''LIFOC'') for the initial transfer of property and 
37 ending seven (7) years thereafter, within which the Authority will submit annual 
38 statements as described in paragraph 2.01 (F) of this Agreement." 
39 
40 b. [n paragraph 2.01(F) of the Agreement delete the first sentence and substitute the 
41 following: 
42 

03~5014.02 3 



FORT ORD MOA AMENDMENT NO.1 

1 "The Authority shall prepare and submit to the Government an annual financial 
2 statement certified by an independent certified public accountant. The statement 
3 shall cover the Authority's use of proceeds it receives from the sale, lease, or 
4 equivalent use of the Property. The first such statement shall cover the 12 month 
5 period beginning on the date of recordation of the first Deed Of LIFOC and shall 
6 be delivered to Government within 60 days of the end of that period and annually 
7 thereafter. The seven-year period will commence with the recordation of the 
8 Deed or LIFOC for the initial transfer of property. The last such statement shall 
9 cover the 12 month period beginning on the date seven years following the 

10 recordation of the Deed or LIFOC for the initial transfer of property. The 
11 financial statements shall cover all parcels of property that have been conveyed 
12 during the seven-year period." 
13 
14 Article 3. Survival and Benefit 
15 
16 a. Unless defined separately, the tenus used in this Amendment No. One shall be the 
17 same as used and defined in the Agreement. 
18 
19 b. Except as set forth herein., and unless modified specifically by this Amendment 
20 No.1, the terms and conditions contained in the Agreement shall remain binding upon the 
21 Parties and their respective successors and assigns as set forth in the Agreement. 
22 
23 Ip:_ \Vit~~~:wi!~!,~~f! the PllItie~, intending to be legally bound, have caused their duly 
24 authorized representatives to execute and deliver this Amendment No. 1 as of the date first above 
25 written. 
26 
27 UNITED STATES OF AMERICA, 
28 Acting by and through the Department of the Army 
29 
30 
31 By: 
32 PAUL W. JOHNSON 
33 Deputy Assistant Secretary of the Army (I&H) 
34 
35 
36 FORT ORD REUSE AUTHORITY 
37 LOCAL REDEVELOPMENT AUTHORITY 
38 
39 
40 By: 
41 JIM PERRINE 
42 Chair' 

03-65014.02 4 



January 4,2002 

. Bay View/Brostrom 
ATTN: Ray Roeder 
c/o The RINC:Organization 
5100 Coe Avenue 
Seaside, CA 93955 

EXHIBITB 

FORT ORD REUSE AUTHORITY 
lOa 12TH STREET. BUI LDING 2880. MARl NA. CALI FORN IA 9J9JJ 

rHONE; (S31l 883-3672 - FAX: (SJil 883-3675 
WEBSITE: \\wwJora.org 

RE: Bay View/Brostron1 ~ Commitment Regarding Provision of Water Resources and Services 

Dear Mr. Roeder: 

This letter offers a specific commitment from the City of Seaside ("the City"), the Fort Ord Reuse Authority 
("FORA") and the Marina Coast Water District ("MCWD") regarding the provision of water resources and' 
services. for the Bay View CommunitylBrostroll1 HOlising Ar.ea ("Bay Vie",i!Brostrom") at the former Fort 
Ord. 

FORA has adopted a policy that ail existing and future developments on the fonner Fort Ord will. be treated 
on an equitable basis~ In order to implement this polic)" and to comply with' other pro.visions of the .Final 
Fort O~d BaseR~use Plan, 'FORA has adopted a water resources ane! services distribution program that 
includes requirem~nts for water conservation and use. The distribution program is formally aoknbwlecjged in 
agreem~nts with the MCWD, the United States Army, and the undertyingjurisdlctions, including the City, to 
guide 'the supply of water resources and services to properties withfn the former Fort Ord geographic 
envelope. 

As the State empowere~ redeve topment entity for the former Fort Ord, and it; compliance with the approved 
distributiun p((lgrall1, FORA fccognil.ts tIll: waler l'(:'SOUfi;~ and service needs for Bay View and assures the 
provision of water resources and services to these existing residential housing units under the same terms and 
conditions as other existing developments within the City and the FORA deyelopment area. Specifically, 
and purs~lallt to Amendment No. I dated October 23., 2001 to the Fort Ord Economic Development 
Memorandum of Agreement, FORA, through allocation instructions to MCWD, agrees to provide water 
resources and services to Bay View, in an amount equal to .2\ acre feet per year ("afy") per residential 
housing unit times 223 residential housing llliits, and 38 af)' (.21 afy X 223 + 38 afy) as follows: 

I. Under the same terms and cond itions of any other existing residential development in the City. 
2. Bay View residents wil! have three years to reduce consumption at Bay View to meet the City's .21 

afy per unit constrvurion requirement without penalty. 
3. Bay View residents will be charged at the then 1\1CWD rate as any other former Fort Ord user will be 

charged for similar water services. 
4. The same level of water service (.21 aty per residential housing unit times 223 residential housing 

units, and 38 afy) shall be available for future residential development on the Bay View site when 
and if a project is approved in conformity with the City's General Plan and Zoning requirements. 

". 



Bay View/Brostrom: COlTImitmt'llt Re Water Resources & Service 
January 4, 2002 
Page 2 

5. If a futul'e development can achie\'e a more efficient use of this amount of water service, credit for 
such conservation will be applied to all increase in units 011 the Bay View property in conformity 
with the City's General Plan and Zoning requirements. 

MCWD. as the FORA selected water purveyor for the former Fort Ord, accepts responsibility for providing 
the above-described level of vVE1tel' resources and services to Bay View consistent with the provision of water 
resources and services for all other projects and in compliance with the policies for conservation required 
throughout the former Fort Ord. 

'Yours truly. 

Michael A. Houlell1< I'd, 
Executive Officer 
Fort Ord Reuse Authority 

c: George Schlossberg, Esq., Kutak Rock 
Jim Feeney, FORA 

11:\m5.office\mhshiJr~\laura's work for mh\llr orc! ba.V view conlrnilmer'll,dQc 

Michael Armstrong 
Gtineral Manager 
Marina Coast Water District 



Nancy Stafford 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Nancy Stafford 

Friday, June 29, 2012 11:57 AM 
jheitzman@mcwd.org; Lowrey, Lloyd (ilowrey@nheh.com) 

rr@rincorg.com 

BAY VIEW COMMUNITY WATER SERVICE 
L-HEITZMAN, LOWREY.06,29.12.pdf 

Good morning, Mr. Heitzman and Mr. Lowrey: 

Please find attached a letter to you from Mr. Lombardo regarding the above referenced subject. The originals have 
been placed in today's mail. 

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sale use of 
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited, If you have received this electronic 
transmission in error, please immediately contact Nancy Stafford at (831) 751-2330 or nancy@alombardolaw.com and immediately 
delete the electronic transmission. 

Nancy Stafford 
Secretary to Anthony L. Lombardo and Dale Ellis 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 
450 Lincoln Avenue, Suite 101 
Salinas,CA 93901 
Phone (831)751-2330 
Fax (831) 751-2331 
Email nancy@alombardolaw.com 



Tony Lombardo 

From: 
Sent: 
To: 
Cc: 
Subject: 

Lloyd: 

Tony Lombardo 
Friday, June 01, 2012 2:28 PM 
Lowrey, Lloyd (ilowrey@nheh.com) 
rr@rincorg.com; 'Dave Fuller (dfuller@wwdengineering.com)';jheitzman@mcwd.org 
BAY VIEW/MCWD 

Thank you for scheduling yesterday's meeting. 

I am writing to follow up on our discussions. 

My client would like to first investigate the issues raised in our discussions prior to scheduling the appeal 
hearing. Please accept this as a request by appellant to not set the hearing for the appeal until such time as we have 
had a chance to review the information we discussed yesterday. We can pick a date to set the hearing on the appeal (if 
necessary) once we have had an opportunity to further discuss the information you are going to provide. 

In that regard, it is my understanding that the District is going to provide a copy of their Master Metering/Multi-Unit 
Residential Metering Ordinance as well as a copy of the Water/Wastewater Facilities Agreement between the District 
and Ft. Ord. 

It would also be helpful, I believe, if the District could provide information on its ownership of the water system within 
the former Ft. Ord particularly those which were constructed prior to Base closure and are not consistent with the 
current construction standards for Marina Coast. As I mentioned yesterday, we could do this by Public Records Act 
request, but I assume we can work cooperatively to obtain this information. 

I have also requested more information from my client on his future plans for the property and the status of the 
property as a mobile home park. 

Thank you for your assistance. I look forward to receiving the information from you and will probably set up a 
subsequent meeting at that time. 

Anthony L. Lombardo 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 
450 Lincoln Avenue, Suite 101 
Salinas, CA 93901 
Phone (831) 751-2330 
Fax (831) 751-2331 
Email tony@alombardolaw.com 

PRIVILEGED & CONFIDENTIAL -- ATIORNEY CLIENT PRIVILEGE 0- ATIORNEV WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of 
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic 
transmission In error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and 
immediately delete the electronic transmission. 
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ANTHONY LOMBARDO & ASSOCIATES 

A PrwFESSIONAL CORPORA'l'ION 

ANTHONY L. LOMBARDO 

KELLY MCCAU:rHY SUTHERLAND 
LINDA NEFF SUNDE 

Mr. Jim Heitzman 
General Manager 

\ 
Marina Coast Water District 
11 Reservation Road 
Marina, CA 93933-2099 

Re: Bay View Community 

Dear Mr. Heitzman: 

May 17,2012 

450 LINCOLN AVENUE, SUITE 101 
P.O Box 2330 

SALINAS, CA 93902 
(831) 751-2380 

FAX (831) 751-2331 

File No. 03138.001 

Our firm represents the owners of the Bay View Community located in the former Fort Ord area. 

Please accept this letter as an appeal of the May 10,2012 decision of the General Manager of the 
Marina Coast Water District ("MCWD") refusing to assume ownership and operational 
responsibility of the water distribution system located within the Bay View Community. The 
fifteen dollar ($15.00) filing fee is enclosed. 

The May 1 oth letter provides no explanation for the reason the District is refusing to accept the 
system. Bay View Community is entitled to receive water service on the same basis as all other 
properties within the former Fort Ord. 

Respectfully submitted, 

ALL:ncs 

Enclosure 

cc: Mr. Ray Roeder (without Enclosure) 
Lloyd W. Lowrey, Esq. (without Enclosure) 





ANTHONY LOMBARDO & ASSOCIATES 

A PROFESSIONAL CORPORATION 

AN'rHONY L. LOMBARDO 

I>:ELLY MCCARTHY SUTHERLAND 

LINDA NEFF SUNDE 

Lloyd Lowery, Esq. 
Noland, Hamerly, Etienne & Hoss 
Post Office Box 2510 
Salinas, California 93902-2510 

Re: Marina Coast Water District 

Dear Lloyd: 

May 15,2012 

450 LINOOLN AVENUE, SUITE 101 
P.D Box 2330 

SALINAS, CA 93902 
(831) 751-2380 

FA-x (831) 751-2331 

We represent the Bay View Community in Seaside. On May 10,2012, our client received a 
letter from your client, the Marina Coast Water District ("MCWD"), indicating that the MCWD 
staff had declined to "assume ownership and operational responsibility" for the water and sewer 
systems currently providing water to the Bay View Community. Can yOll please let me know 
what the process is that we need to follow to appeal the staffs decision? 

Thank you. 

cc: client 



Tony Lombardo 

From: 
Sent: 
To: 
Cc: 
Subject: 

Gentlemen: 

Tony Lombardo 
Monday, May 14, 2012 4:33 PM 
jheitzman@mcwd.org; Lowrey, Lloyd (ilowrey@nheh.com) 
rr@rincorg.com 
BAY VIEW COMMUNITY WATER SYSTEM 

I received a copy of the letter that was sent to my client last week. 

I would appreciate it if the District would provide specifics of why you are refusing to accept the system and provide me 
with information regarding whether or not there is any right of appeal of that determination to the District Board and 
when such an appeal would have to be made. 

Anthony L. Lombardo 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 
450 Lincoln Avenue, Suite 101 
Salinas,CA 93901 
Phone (831) 751-2330 
Fax (831) 751-2331 
Email !.Q.!]y@alombardolaw.com 

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of 
the Individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic 
transmission in error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and 
immediately delete the electronic transmission. 
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Tony Lombardo 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jim: 

Tony Lombardo 
Wednesday, May 02, 2012 4:13 PM 
jheitzman@mcwd.org 
rr@rincorg.com 
BAY VIEW 

I think I recall you telling me you were meeting with your staff last week on scheduling the hearing date. Do you have an 
update? 

Anthony L. Lombardo 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 

450 Lincoln Avenue, Suite 101 
Salinas, CA 93901 
Phone (831) 751-2330 
Fax (831)751-2331 
Email tony@alombardo!aw.com 

PRIVILEGED & CONFIDENTIAL -- ATIORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of 
the Individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic 
transmission in error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and 
immediately delete the electronic transmission. 
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Tony Lombardo 

From: 
Sent: 
To: 
Cc: 
Subject: 

Jim: 

Tony Lombardo 
Thursday, April 19, 2012 2:59 PM 
jheitzman@mcwd.org 
rr@rincorg.com 
BAY VIEW SYSTEM DEDICATION 

I left you a message yesterday regarding the Bay View water system acceptance. 

It is my understanding that all of the technical issues have been resolved and the client would like to get this on an 
agenda for the District as soon as possible so this property would be able to have its water service treated the same as 
everyone else in your District. 

Thank you for your assistance. 

Anthony L. Lombardo 
ANTHONY LOMBARDO & ASSOCIATES 
A Professional Corporation 

450 Lincoln Avenue, Suite 101 
Salinas,CA 93901 
Phone (831) 751-2330 
Fax (831) 751-2331 
Email tony@alombardolaw.com 

PRIVILEGED & CONFIDENTIAL-- ATIORNEV CLIENT PRIVILEGE -- ATIORNEY WORK PRODUCT 
The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of 
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of 
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have teceived this electronic 
transmission in error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and 
immediately delete the electronic transmission. 
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Marina Coast Water District Presentation on Status of Water 
Au mentation Pro ram 
March 14,2014 
9c 

RECOMMENDATION: 

Receive a presentation by Marina Coast Water District (MCWD) 
on the water augmentation program as requested by the 
Board of Directors at their February 2014 meeting. 

BACKGROUNDIDISCUSSION: 

The Fort Ord Base Reuse Plan (BRP) identifies 
addition to groundwater supply, the BRP assu 
augmentation to achieve the permitted 
contracted with MCWD to implement a water 
Improvement Program (CIP) Section" b for backg 

INFORMATION/ACTION 

providing a status report 
Reuse Authority (FORA) 

rce constraint. In 
per-year (af/yr) 

. FORA has 

At the April 2008 FORA Board m the B 
preferred plan to deliver the requisl,;~9f/yr of 
groundwater entitlements. Since that~j,'t~},:~~,Q,l~nal 
Public Utilities Commission as the preferred en~rt,qnro;~Qtal ative and an agreement in 
principal to proceed into ' ~5fff~"'~~~@'and Monterey Regional Water 
Pollution Control at proceed~nder the present circumstances. 
MCWD is still con an augmented source for the former Fort Ord 
as distinct from FORA CIP defaults to the June 2005 FORA 
Board endorsed ' r project that MCWD performed CEQA for 
and is contractually 

MCWD ntation on current status of the water augmentation 
, project costs and a timeline for delivery. 

FI 

in the approved FORA budget. 

COORDINATION: 

Administrative Committee, WaterlWastewater Oversight Committee, MCWD staff 

Prepared by _________ _ 
Crissy Maras 

Reviewed by __ ----:-__ --,-----,---____ _ 
D. Steven Endsley 

Approved by ___________ _ 
Michael A. Houlemard, Jr. 



Placeholder for 

Item 9d 

FORA Mid-Year Budget 

This item will be included in the final Board packet. 
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2013-14 to 
Jurisdiction Post-FORA 2013·14 2014-15 2015·16 2016·17 2017·18 2018·19 2019·20 Post·FORA 

New Residential 
Marina Heights MAR 
Cypress Knolls MAR 
Dunes on Monterey Bay MAR 
UC 8th Street UCIMCO 
East Garrison I MCO 
Monterey Horse Park MCO 
Monterey Horse Park SEA 13,482,673 1 2,694,468 10,788,205 
UC East Campus· SF UCIMCO 
UC East Campus - MF UCIMCO 
Seaside Highlands Homes SEA 

Seaside Resort Housing SEA 

Seaside Housing (Eastside) SEA 
Seaside Affordable Housing Obligation SEA 
Workforce Housing (Army to Build) SEA 
Workforce Housing (Seaside) SEA 
Del Rey Oaks DRO 21,495,0831 3,906,000 8,862,120 8,726,963 
Other Residential Various 

Existing/Replacement Residential 
Preston Park MAR 56,900,558 I 56,900,558 
Cypress Knolls MAR 
Abrams B MAR 
Shelter Outreach Plus OTR 
Sun bay (former Thorson Park) SEA 
Stillwell Kidney - WFH (Army to Build) Various 

Office 
Del Rey Oaks Office DRO 2,448,3491 1,188,000 1,260,349 
Monterey City Office MRY 
Monterey County Office MCO 

Horse Park MCO 576,000 I 576,000 
Landfill Commercial Development MCO 
East Garrison I Office Development MCO 
MST Bus Maint & Bus Opns Facility MCO 

Dunes on Monterey Bay MAR 
Airport Economic Development Area MAR 
Interim Inc. Rockrose Gardens MAR 237,600 I 237,600 
LDS Church MAR 
Seaside Office (Monterey Blues) SEA 
Chartwell SEA 
Monterey College of Law SEA 
Monterey Peninsula Trade & Conf Cntr SEA 3,422,1771 3,422,177 
UC East Campus UCIMCO 
UC Central South Campus UCIMAR 
UC Central North & West Campuses UCIMAR 

~ - --,-- -._----- ~---.-~~ 



2013-14 to 
Jurisdiction Post-FORA 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 Post-FORA 

Industrial 
Airport Economic Development Area MAR 
Industrial - City Corp. Yard MAR 
Industnal - City Corp. Yard MRY 2,651,220 2,651,220 
Industrial - PubliclPnvate MRY 9,179,977 3,798,000 2,651,220 2,730,757 
Monterey County Light Ind. MCO 

Horse Park MCO 1,414,800 1,044,000 370,800 
Landfill Industrial Park MCO 

Seaside Corp Yard Shop SEA 
UC Central North & West Campuses UCIMAR 

Retail 
Del Rey Oaks Retail ORO 324,000 I 324,000 
UC Central North & West Campuses UC/MAR 
UC South Campus UCIMAR 
UC East Campus UCIMCO 
UC Eight Street UCIMCO 
Monterey County Retail MCO 

Landfill Commercial development MCO 
East Gamson I Retail MCO 
Orc! Market MCO 
Horse Park MCO 7,282,130 I 1,656,000 1,705,680 1,756,850 2,163,599 

Main Gate SEA 10,988,897 278,100 10,109,910 141,814 459,073 
South of Lightfighter Dr (swap) SEA 
Dunes on Monterey Bay MAR 

Hotel (rooms) 
Del Rey Oaks Hotel ORO 2,206,141 I 486,000 1,223,640 496,501 
Del Rey Oaks Timeshare ORO 475,020 234,000 241,020 
Horse Park (Parker Flat) Hotel MCO 954,000 954,000 
Dunes - Limited Service MAR 
Dunes - Full Service MAR 
Seaside Golf Course Hotel SEA 
Seaside Golf Course Timeshares SEA 
Main Gate Hotel SEA 1,337,104 1 1,337,104 
UC East Campus UCIMCO 
UC Central North & West Campuses UCfMAR 

Subtotal: Estimated Transactions $135,375,729 14,403,600 74,884,358 14,971,421 12,273,510 4,173,387 7,334,727 7,334,727 

Estimated CaretakerlProperty Mgt. Costs ($2,200,606) (660,000) (548,090) (400,213) (272,973) (164,164) (119,704) (35,462) 
Other obligations (Inifiatives, Pefifions, etc.) ($1,915,616) (250,000) (257,500) (265,225) (273,182) (281,377) (289,819) (298,513) 
Net FORA Land Sales Proceeds (4,116,222) (910,000) (805,590) (665,438) (546,155) (445,541) (409,523) (333,975) 
Net Present Value (5.3% Discount Rate) (3,666,652) (910,000) (765,043) (600,138) (467,768) (362,388) (316,327) (244,987] 

Note #1: FORA and local jursdiction split land sales revenue 50150 with FORA paying sales costs from its share. Actual land sales revenue may vary from that shown here. 
Note #2: Assumes per acre value of $180,000 and that values escalate by 3% annually. 

--------._------'- .-~---- -----



Table Ai: Residential Annual Land Use Construction (dwelling units) 
DRAFT DRAFT DRAFT 

Existing 
to 

Juris- Existing 2021-22 
Land Use Type diction 7/1/13 Total 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22 

New Residential 
Marina Heights MAR 

Townhome MAR 102 12 12 36 36 6 - - - -
Cluster Market/Bridge MAR 188 - 36 36 36 36 36 8 - -
Market A MAR 339 8 28 36 48 60 60 60 39 -
MarketB MAR 336 - - 36 36 60 60 60 60 24 
Estates MAR 85 - - - 24 24 24 13 - -

Subtotal - 1,050 20 76 144 180 186 180 141 99 24 
The Promontory MAR 174 

Dunes on Monterey Bay MAR 
Residential units MAR 1,129 46 98 162 180 180 180 180 103 

Apartments - LowNery Low MAR 108 108 - - - - - - - - -
Subtotal 108 1,237 46 98 162 180 180 180 180 103 -

TAMCTOD MAR 200 100 100 

Marina Subtotal 2,487 
CSUMB North Campus Housing CSU/MAR 150 150 150 42 
UC 8th Street UCIMCO 240 40 40 40 40 40 40 
East Garrison I 

Market rate MCO 44 1,050 206 160 180 140 120 100 100 
Affordable MCO 65 420 - 75 - 65 75 70 70 - -

Subtotal 109 1,470 206 235 180 205 195 170 170 - -

Monterey Horse Park Apartment MCO/SEA 400 100 100 100 100 
Monterey Horse Park MCO/SEA 515 25 50 50 75 100 215 
UC East Campus - SF UC/MCO -
UC East Campus - MF UC/MCO -

Seaside Highlands Homes SEA 152 152 
Seaside Resort Housing SEA 2 125 1 1 1 4 6 55 55 
Seaside Housing (Eastside) SEA -
Seaside Affordable Housing Obligati( SEA 72 72 



Table A1: Residential Annual Land Use Construction (dwelling units) 
DRAFT DRAFT DRAFT 

Existing 
to 

Juris- Existing 2021-22 
Land Use Type diction 7/1/13 Total 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22 

Workforce Housing (Army to Build) SEA -
Market Rate Housing (Army to Build) SEA -

State Parks Housing (Workforce hou SEA -
Workforce Housing (Seaside) SEA - - -

Seaside Subtotal 1,264 
Oel ReyOaks 

Golf Villas ORO 50 50 
Patio Homes ORO 36 36 
CondoslWorkforce ORO 514 514 
T ownhomesfSenior Casitas ORO 91 - - - 91 - - - - -

Subtotal 691 - - - 691 - - - - -

Other Residential Various - 8 - - - - - - - - 8 
Subtotal 371 6,160 273 584 487 1,325 757 875 833 442 387 

TOTAL NEW RESIDENTIAL 6,160 

Existingf.Ree/acement Residential 
Preston Park MAR 352 352 
Cypress Knolls MAR 400 100 100 100 100 
Patton Park MAR -
AbramsB MAR 192 192 
MaCa Housing Authority MAR 56 56 
Shelter Outreach Plus MAR 39 39 
Veterans Transition Center MAR 13 13 
Interim Inc MAR 11 11 
Sun bay (former Thorson Park) SEA 297 297 
Brostrom SEA 225 225 
Seaside Highlands Various 228 228 - - - - - - - - -

Subtotal 1,413 1,813 - - - 100 100 100 100 - -
TOTAL EXISTING RESIDENTIAL 1,813 

Total 1,784 1 7,973 273 584 487 1,425 857 975 933 442 387 



Table A2: Non-Residential Annual Land Use Construction (building square feet or hotel rooms) 

DRAFT DRAFT DRAFT 

Juris- Existing Existing to 
Land Use Type diction 7f1f13 2021-22 Total 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22 

Office 
Del Rey Oaks Office ORO 200,000 200,000 
ProfessionaliMedical Office MRY 721,524 120,552 120,552 120,552 179,934 179,934 
Monterey County Office MCO -

Horse Park MCO/SEA 50,000 25,000 25,000 
Landfill Commercial Development MCO -
East Garrison I Office Development MCO 35,000 6,000 12,000 12,000 5,000 
MST Bus Maint & Opns Facility MCO -

Imjin Office Park MAR 37,000 46,000 9,000 -
Dunes on Monterey Bay MAR 40,000 760,000 150,000 50,000 50,000 100,000 100,000 270,000 
Cypress Knolls Community Center MAR 16,000 16,000 
Interim Inc. - Rockrose Gardens MAR - 14,000 14,000 -
TAMC TOO (office/public facilities) MAR 40,000 20,000 20,000 
Main Gate Conference SEA 27,000 27,000 
Seaside Office (Monterey Blues) SEA -
Chartwell School SEA 1,800 1,800 
Monterey College of Law SEA 13,100 13,100 
Fitch Middle School SEA -
Marshall Elementary School SEA -
International School (former Hayes Elem) SEA -

Veterans' Cemeterey SEAlMCO -
Monterey Peninsula Trade & Conf Cntr SEA 10,000 10,000 
Seaside Resort Goff Buildings SEA -
UC Eight Street UCIMCO - - - - - - - - - -
UC East Campus UCIMCO 100,000 100,000 
UC Central North & West Campuses UCIMAR - 240,000 - - - 40.000 40.000 40.000 40.000 40,000 40.000 

Subtotal 91,900 2,274,424 179,000 12,000 82,000 476,552 185,552 387,552 329,934 219,934 310,000 

Industrial 
Airport Economic Development Area MAR 250,000 486,000 29,500 29,500 29,500 29,500 29,500 29,500 29,500 29,500 
Industrial- City Corp. Yard MAR 12,300 12,300 
TAMCTOD MAR 35,000 17,500 17,500 
Dunes on Monterey Bay MAR - - - - - -
Cypress Knolls Support Services MAR 6,000 6,000 
Industrial MRY 216,275 72,092 72,092 72,092 

Monterey County Light Ind. MCO -
Horse Park MCO/SEA 135,000 50,000 50,000 35,000 
Landfillindus\rial Park MCO - -

MST Bus Maint& Opns Facility MCa - - - - - -
Seaside Corp Yard Shop SEA 25,320 25,320 
UC Central North & West Campuses UCIMAR 38,000 158.000 - - - 20.000 20.000 20.000 20.000 20.000 20.000 

Subtotal 300,300 1,073,895 29,500 29,500 130,820 99,500 174,092 139,092 121,592 49,500 

--0.--,,_:=:,::"-::::::''::''''::'-.:0::_ 



Table A2: Non-Residential Annual Land Use Construction (building square feet or hotel rooms) 
DRAFT DRAFT DRAFT 

Juris- Existing Existing to 
Land Use Type diction 7/1/13 2021-22 Total 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22 
Retail 

Del Rey Oaks Retail DRO 20,000 20,000 
Cypress Knolls Communily Center MAR 30,000 30,000 
UC Central North & West Campuses UCIMAR 75,000 12,500 12,500 12,501) 12,500 12,500 12,500 
UC South Campus UCIMAR -
UC East Campus UCIMCO 52,000 26,000 26,000 
UC Eight Street UCIMCO 240,000 40,000 40,000 40,000 40,000 40,000 40,000 
Monterey County Retail MCO -

Landfill Commercia! development MCO - -
East Garrison I Retail MCO 40,000 - - 20,000 20,000 
Ord Market MCO -
Horse Park MCO/SEA 420,000 - 100,000 100,000 100,000 120,000 

Main Gate Spa SEA 24,000 - 24,000 
Main Gate Large Format Retail SEA 87,500 - 87,500 
Main Gate In-Line Shops SEA 291,000 - 291,000 
Main Gate Department Store Anchor SEA 120,000 - 120,000 
Main Gate Restaurants SEA 61,000 - 61,000 
Main Gate Hotel Restaurant SEA 8,000 - 8,000 
LlllEHry Aute Mall SEA -
Seaside Resort Golf Clubhouse SEA 16,300 16,300 
Dunes on Monterey Bay MAR 368,000 568,000 54,000 100,000 46,000 
TAMCTOD MAR 75.000 - - 37,500 37.500 - - - - -

Subtotal 368,000 2,127,800 54,000 130,000 99,800 230,000 198,500 712,000 204,500 52,500 78,500 

Hotel (rooms! 
Del Rey Oaks Hotel DRO 454 454 
Del Rey Oaks Timeshare DRO 96 96 
Horse Park (Parker Flat) Hotel MCO/SEA 200 200 
Marina Airport Hotel/Golf MAR -
Dunes - Limtted Service MAR 100 100 
Dunes - Full Service MAR 400 400 
Seaside Golf Course Hotel SEA 330 330 
Seaside Golf Course Timeshares SEA 170 120 50 
Main Gate Hotel SEA 250 - 250 
Lightfighter SEA 120 120 
UC Central North & West Campuses UCIMAR - - - - - - - - - - -

Subtotai 2,120 . 100 600 1,000 250 120 50 

-- -



FORT ORO REUSE AUTHORITY 
920 2nd Avenue, Suite A, Marina, CA 93933 
Phone: (831) 883-3672 I Fax: (831) 883-3675 I www.fora.org 

JOINT ADMINISTRATIVE COMMITTEE AND 
WATERIWASTEWATER OVERSIGHT COMMITTEE (WWOC) MEETING 

920 2nd Avenue, Suite A, Marina CA 93933 (FORA Conference Room) 

AGENDA 

1. CALL TO ORDER (immediately following Administrative Committee meeting) 

2. ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE 

3. APPROVAL OF MEETING MINUTES 
a. February 19, 2014 Joint Administrative Committee/ 

WWOC Meeting Minutes 

4. PUBLIC COMMENT PERIOD 

ACTION 

Individuals wishing to address the Administrative Committee on matters within its jurisdiction, 
but not on this agenda, may do so during the Public Comment Period for up to three 
minutes. Comments on specific agenda items are heard under that item. 

5. NEW BUSINESS 
a. FY 2014/15 Marina Coast Water District-

Ord CommunityWaterlWastewater Draft Budget INFORMATION 

6. ADJOURNMENT 

For information regarding items on this agenda or to request disability related modifications 
and/or accommodations please contact the Deputy Clerk 48 hours prior to the meeting. 

Agendas are available on the FORA website at www.fora.org. 



1. 

2. 

FORT ORO REUSE AUTHORITY 
JOINT ADMINISTRATIVE AND WATER/WASTEWATER OVERSIGHT COMMITTEE 

REGULAR MEETING MINUTES 
Wednesday, February 19, 20141 FORA Conference Room 

920 2nd Avenue, Suite A, Marina CA 93933 

Dirk Medema, County of Monterey* 
Elizabeth Caraker, City of Monterey* 
Rick Reidl, City of Seaside* 
Mike Lerch, CSUMB* 
Vicki Nakamura, MPC 

* Voting Members 

Brian Lee, MCWD 
Patrick Breen, 
Bob Schaffer 
Doug Yount 
Wendy Elliot 
Chuck 
Andy 

Michael Houlemard 
Steve Endsley 
Jim Arnold 
Lena Spilman 
Crissy Maras 

athan Garcia 
Metz 

3. APPROVAL OF MEETING MINUTES 

4. 

a. December 18, 2013 Joint Admin 
The December 18, 2014 joint meeting 

None. 

5. NEW BUSINESS 

Marina Coast 
for getting to 
determin~j 
MCWQ" 
218.:, 

Budget Schedule 
rian Lee outlined scheduled dates and tasks 
RA Board. MCWD obtained legal advice to 

218 process was correctly conducted. The 
at their Ma meeting and if necessary, a new Proposition 

budgeted for and will be conducted. Carollo Engineers, the 
dy that the FY 2013/14 budget was based on, re-examined 

on the former Fort Ord and recommended reducing the 
at . will be presented to the MCWD Board in March and will 
'" C on March 5. 

Mr. Lee rev! budget update, noting that Ord water and sewer capital improvement 
projects were ~o··> into the next budget year (FY14/15) and that MCWD is attempting to 
recover approxi from Cal-Am and Monterey County for breaking the contract in place 
for the Regional Dation Plant including $750K in attorneys' fees spent in 2013. Regarding 
water augmentation, e District is currently reviewing their options, which include a surface water 
treatment plant, ag water run-off, desalinated water utilizing their existing 300-afy plant and recycled 
water options in conjunction with MRWPCA. MCWD is at the point where they will soon begin 
developing unit costs for the surface water treatment plant. 

6. ADJOURNMENT 
Co-Chair Dawson adjourned the meeting at 9:55 a.m. 


