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Attachment F.1 to Item 8a 
FORA Board Meeting, 3/14/14 

··r~:l. 831375-5913 W~AII .. , J) '---------------1 

October i 0, 20i 3 

Fort Ord Reuse Authority Board of Dlre.ctors 
920 2nd Avenue 
Marina, CA 93933 

Re: October 1 I Agenda- Item 8c- Consistency Determination: 
201 0 Monterey County General Plan 

Dear FORA Board of Directors: 

The 2010 Monterey County General Plan is inconsistent with the i 997 Base 
Reuse Plan (8RP) because it omits applicable BRP programs. Certification of 
consistency between the two plans should be delayed until the omitted 
programs are added to the General Plan. Otherwise, the plans are inconsistent 
and the California Environmental Quality Act (CEQA) will require environmental 
review o·f impacts that could result from the inconsistencies. 

This letter will explain which BRP programs have been omitted from the 2010 
General Plan and how omitting those programs will result in potentially 
significant environmental impacts. 

FORA's October 1 i and the County's September 17 staff reports discount the 
publics' comments on the inconsistencies by saying that implementation is a 
different matter than consistency. However, I and others are commenting about 
the omission of BRP programs from the 2010 Monterey County General Plan. 
The omission of applicable programs is not an implementation issue.1 It is a 
consistency Issue as well as a CEQA issue. 

The following page uses the proposed Monterey Downs project to illustrate the 
potentially significant environmental Impacts from omitting three applicable 
programs, assuming that Seaside will annex Monterey County land for Monterey 
Downs, although of course the impacts would also occur to other 
County projects too. There will be arrows pointing to various locations 
on the Monterey Downs land use map. The arrows are connected to 
boxes which explain the BRP program that was omitted from the County's 2010 
General Plan, and how omission of that program is likely to cause a significant 
adverse environmental Impact. 

1 Implementation Is defined in the Oxford dictionary as "the process of putting a decision or plan Into effect." 
Consistency Is defined as "conformity in the application of something, typically that which Is necessary for 
the sake of logic, accuracy, or fairness," 



Recreation/Open Space Land Use Program A·1 .2. This Open Space & Trails 
parcel is 72.5 acres entitled Parcel El9a.2 . The HMP designates itfor Habitat 
Reserve. BRP Recreation/Open Space Land Use Program A-1 .2 states: "The 

ounty of Monterey shall cause to be recorded a Natural Ecosystem Easement 
deed restriction that will run with the land In perpetuity for all identified open space 
lands." (A natural ecosystem deed restriction Is intended to mitigate tile cumulative 
effects of developmElnt on sensitive soils, including Arnold and Oceano soils. 
Parcel E1 9a.2 Is comprised of ,Arnold soil.) Without Recreation/Open Space Land 
Use Program A1.2, Monterey County will not !lave to record a Natural Ecosystem 
Easement deed restriction on Parcel Ei 9a.2. Til us, the natural ecosystem on Parcel 
Ei 9a.2 will not be protected. Program A-1.2 Is on page 270 of Volume II of the BRP, 

it Is omitted from the Monterey County 2010 General Plan. 

Noise Program B-1.2. The Sports 
Arena Training Facility adjoins CSUMB. 

Students who are studying or in lectures 
could be distracted by shouting, loud 

speakers and other noisy activities at the Sports 
Arena. BRP Noise program B-1.2 on page 412 of 

BRP Volume II states: "Whenever practical and 
· e, the County shall segregate sensitive 

lrAr:Antrm:: such as residential land uses, from noise 
enerators til rough land use. 11 Noise program 8-i .2 is 
mitted from the Monterey County 201 0 General P1an. 

It must be included to protect CSUMB against 
stracting noises from the Sports Arena. 

Recreation/Open Space Land Use Program B-2.1. Nearly the entire eastern edge 
of Monterey Downs adjoins a habitat management area. (Continued next page.) 
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(Recreation/Open Space L.and Use Program 13·2.1 continued). BRP Recreation/ 
Open Space Land Use program B-2. i is partially included in the 201 0 Monterey 
County General Plan although the final two sentences are omltted.lhe final two 
sentences prohibit general purpose roads within a 150 feet buffer area adjoining 
habitat management at·eas. BRP Recreation/Open Space Land Use Program 8··2.1 
states on pg. 270 of BRP Vol. II: "The County of Monterey shall review each future 
development project for compatibility with adjacent open space land uses and 
require that suitable open space buffers are incorporated into the development plan 
of Incompatible land uses as a condition o·f project approval. When buffers are 
required as a condition of approval adjacent to habitat" management areas, the 
buffer shafl be at Jenst 150 feet. Roads shall not be allowed within tne buffer 
area except for restricted access maintenance or emergency access 
roads/' (Emphasis added to final two sentences to Identify the two sentences 
omitted from the 20i 0 Monterey County General Plan Recreation/Open Space Land 
Use Program B~2.i .) Without the complete text of Program B-2.1 to protect it, the 
adjolnin9 habitat management area can be adversely impacted. 

The above omissions do not pertain to implementation. Rather, they pertain to 
inconsistency between the BRP and the 2010 Monterey County General Plan. 
They and other omitted or misstated BRP pol!cles2 make the 20·1 0 Monterey 
County General Plan Inconsistent with the BRP. 

FORA Master Resolution Section 67675.4 

In addition to the inconsistency issues described above, I want to mention 
Master Resolution section 67676.4 which required FORA to set a date for 
Monterey County to submit to FORA its zoning ordinances and other 
Implementing actions pertaining to Fort Ord land after the 2001-2002 
certification of consistency between Monterey County's General Plan with the 
BRP. 

Section 67676.4 states: 

(a) Within 30 days after the certification of a general plan or amended 
general plan, or any portion thereof, the board shall, after consultation- with 
the county or a city, establish a date for that county or city to submit the 

2 Additional omissions and errors can be identified by comparing BRP Hydrology and Water 
Quality programs 8~2, 8·1 .3, 13-1 A, 8-i .5, B, 1.6 and B-1 .7 on page 353 (and 347) of BRP 
Volume II with pages F0-38, 39ln the Monterey County General Plan (MCGP). Additional 
omissions and errors are in BRP Hydrology and Water Quality program C-6.i on page 4-66 of 
BRP Vol. II which does not appear on page F0-41 of the MCGP, which ls where It would be 
located if It were Included, Also, compare the words "concurrently with development approval" In 
Pedestrian and Bicycles program 8-1.2 on page 3 i 0 of BHP Vol. I I with the omission of those 
words In program B-1.2 on page F0-29 in MCGP. Also, compare Biological Resources program 
A-8. i on page 381 of BRP Vol. II with program A·8.i on pg. F0·46 of the MCGP. In each 
instance, a program required by the BRP for Monterey County Is either partially or wholly omitted 
In the 2010 MCGP, or written In a manner inconsistent with the gist of the corresponding BRP 
program. 
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zoning ordinances, zoning district maps, and, where necessary, other 
implementing actions applicable to the territory of Fort Ord. 

(b) If the county or city .fails to meet the schedule established pursuant to 
subdivision (a), the board may waive the deadlines for board action on 
submitted zoning ordinances, zoning district maps, and, where necessary, 
other Implementing actions, as set forth In Section 67675.5. 

Apparently, FORA never required Monterey County to submit its zoning 
ordinances and other implementing actions, because the 2012 Seeping Report 
lists the following incomplete Implementation of Monterey County zoning 
ordinances and other implementing actions: 

appropriate infill residential zoning for CSUMB to expand its housing stock 
(Seeping Report pg .. 4-5) 
amend zoning In the Greater Monterey Peninsula Area Plan (Scoping 

· Report pg. 4·8) 
amend zoning ordinance in regard to all Fort Ord areas other than East 
Garrison (Scoping Report pgs. 4-7, 4-13, 4-20, 4-29) 
amend County Code Chapter ii .24 to regulate card rooms and to prohibit 
gambling within Fort Ord (Seeping Report pg. 4-27) 
amend County Subdivision Ordinance which identifies a standard of 3 acres 
per I ,000 people· (Soaping Report pg. 4-40) 
amend County's review procedures to ensure compatibility with the historic 
context and associated land uses as a condition of project approval 
(Seeping Report pg. 4-158) 

Thus, I am requesting that FORA do what it apparently failed to do in 200·1 -2002, 
which is to require Monterey County to submit its zoning ordinanoes and other 
implementing actions to FORA within 30 days after the certification of the 
General Plan. The submittal should include the above-mentioned zoning 
ordinances. 

Conclusion 

I request FORA to require Monterey County to add the omitted applicable BRP 
programs to the 2010 Monterey County General Plan and to correct related 
errors before FORA makes a finding of consistency. I also request FORA to 
comply with Master Resolution section 67675.4. 

Sincerely, 

Jane Haines 
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Attachment F .2 to Item 8a 
FORA Board Meeting, 3/14/14 

'V'ENTANA CHAPTER. 

CHAPTER OFFICE • El'IV!HONMHNTAt CENT'E'R (83!) 62<~-80.32-

10 October 2013 

Dear Fort Ord ReLISe Authority Board Members; 

The Sierra Club recommends that the FORA Board find the 2010 Monterey County General Plan, and the 
inc!Ltded Fort Ord Master Plan (FOMP), inconsistent with the Fort Ord Reuse Plan (FORP). based on 
evidence that .the General Plan does not reflect the appropriate language and programs of the FORP Final 
Environmental Impact Report (EIR), In point offact, parts of the POMP precisely reverse specific changes 
made in and for the FORP Final EIR. Following CEQA law, the Siena Club expects that the 2010 
Monterey County General Plan reflects rather than alters the provisions of the FORP Final EIR before it 
would be found to be consistent with the FORP. 

The Sierra Club further recommends that the FORA Board defer a finding of consistency until the County 
of Monterey Utnd Use Plan map (Figure 6a) accurately reflects the FORP County of Monterey Land Use 
Concept Map 4. 1·7 and the FORP Land Use Concept Map 3.3-1, Ensuring that planning maps are ca!'ef~Jlly 
aligned in detail and designation will not only support a finding of consistency, but may serve to avoid later 
conflicts that arise from the differences between the documents. 

By way of illustration, this letter will addr·ess three specific differences between the 2010 General Plan and 
the FORP, including: 

1) The omission in the FOMP of the FORP Recreation/Open Space Land Use Program A-1.2 -
Natu!'al Ecosystem Easement Deed Restriction (FORP Volume 2, p, 270). 

2) The reversed articulation of the Recreation/Open Space Land Use Program A- L. 
3) The mismatched land use designation between the County of Ml'lnterey Land Use Plan (Figure 6a) 

and the FORP County of Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map 
3,3-1. 

These examples are meant to provide clear differences, but are not meant to represent a complete list of 
differences between the General Plan and the FORP EIR. 

Program Omission 
As is clearly shown in the FORP Final Draft EIR (p. 4-14, see attached except of same), the following 
program in underlined, which means that it was an edit meant to be included in the Final Draft ElK 

Program A-1 .2: The County of Monterey shall cause to be recotded a Natural Ecosystem 
Easement deed restriction that will nm with the land in perpetuity for all identified open space 
lands. 

Appropriately, Program A-1.2 also appears in Volume Two: Reuse Plan Elements of the FOR.P (see page 
270). 

At the 17 September 2013 Boi\l'd of Supervisor's meeting, Monterey County staff acknowledged that 
Recreation/Open Space Land Use Program A-1.2- Natural Ecosystem Easement Deed Restriction was left 
ont of the FOMP brought forward to the Board. The staffrepresentative. went on to note that cle.spite this 
omission, the county was in the process of having these easements reviewed and approved by FORA, so the 
county was carrying out this progratn (caph11'ed on the video ±rom the 17 Septe111ber 2013 Board of 
Supervisor's meeting, 1:40:10 in the web video record). However, he offered no supporting evidence to 

.. . l'o explo1·e, enjoy, preserve and j.lTOtecc the nation's forests, waters, wildlife and wilde·mess.,, 



SIERRA CLUB VENTANA CHAPTER 

P.O. BOX 5667, CAl\M'GL, CALIFORNJA 113921. 

CHAPTER Ol~FICJ!" ENVI1\0NM1!NTAL CENTER (831) 62.4·8032 

support this claim. Regardless, the omission still represents a specific and significant alteration of the Final 
EIR. 

The stated omission of a specific Land Use program- a program that is separate ftom and in addition to the 
Habitat Management restrictions- rendet•s the FOMP inadequate to cany out the self-same provision of the 
FORP. 

Further, Program A-1.2 is quite specific in the action it proscribes for establishing "criteria and standards 
for the uses ofland, water, air, space, and other natural resources within the area of the base." (Govt. Code 
§ 67675(c) (1)). This distinguishes it from the latitL1de that acco!npanies shifts inland use density with 
regard to the ''integrated anangement and genera1location and extent of land, watel', air, space, and other 
natural resources within the al'ea of the base.'' Excluding such a specific provision renders the FOMP out of 
substantial conformance with the FORP. 

Reversed Al'ticulation of Program 
Recreation/ Open Space Land Use Policy A-1, as stated in the POMP (p. F0-21), misquotes the policy in 
the FORP and thereby changes its specificity. In order to be in conformance with the FORP,. the policy 
should read: "The County of Monterey shall pl''otect irreplaceable natural resources and open space at 
former Fort Ord." (my italics to emphasize the language that was neglected in the FOMP). 

Because the wording in the FOMP- " .... encourage the conservation and preservation of ... "- is more 
general and does not convey the same level oftesponsibilily as the FORP language does, it represents a 
notable difference in the policy language. This is underscored by the fact that this is the precise change that 
was made in the Final Environmental Impact Report: "encourage the conservation and preservation of' is 
marked by strikethrough text, and "protect" is added, as shown by underlining {p. 4-14, FORP: Final 
Environmental Impact Report). As with the addition of Program A-1.2mentioned above, this change in 
language is also reflected on p. 270 in Volume Two ofthe FORP. · 

Monterey Counly staff's response to the Board ofSupervisors regarding this point (captured on the video 
fl·om the 17 September 2013 Board of Supervisor's meeting, 1:40:00 in the web video ('ecord) was that the 
"protect" language wets changed to the "encourage" language. It is not clear how the precise language that 
was altered for the Final EIR could or would have been rett.mwd to the vety same language that was 
altered. It is also not clear which succession of document represent this reversion. Again, Monterey County 
·staff offered not evidence to support their claim. 

Mismatched map.s 
The Reassessment process has bought to light the importance of FORP maps that align with the specific 
provisions of the· FORP and subsequent determinations of consiste11oy. The Category II considet·ations in 
the Reassessment Report are testimony to this point. Withholding a finding of consistency until the POMP 
Figme 6a accurately reflects both FORP County of Monterey Land Use Concept Map 4.1· 7 and FORP 
Land Use Concept Map 3.3-1 would ensure thf(lland use designations accurately describe the provisions of 
the FORP. For an extended, but not exhaustive list of the errors in the FOMP Figure 6a, see attached 16 
September 2013 letter to the Monterey County Board of Supervisors. 

The response of the Monterey County staff to each of the ertm·s identified on FOMP Figure 6a is available 
by viewing the web video from the 17 September 2013 Board of Supervisor's meeting. The primary 
defense offered by the County staff was that FOMP Figure 6a, as is, was found consistent in 2001. The 
Sierra Club would point out that increased attention to accuracy, despite past oversights, serves to guide all 
parties more effectively in the realization of the FORP . 

. . .'To explow~, enjoy, preserve and {lrotect the nati(;n'$ forests, ~vaters, wildlife and wilderness ... 



SIERRA CLUB VENTANA CHAPTER 

f>.O. BOX 5667, CAL~MllL, CALlFOKNlA 939:21 

CHAP'fER Ol'l'!Cf~ • ENVIRONMI!NTAL CUNTllR (831) 624·80.31. 

The points above are illustrations of apparent errors in the current version of the POMP, but they likely do 
not exhaust the changes that would be required before a vote of consistency by the FORA Board wonld be 
merited. For instance, the header near the bottom of p. F0-4 reads "Design Principals" when it should read 
"Design Principles". 

The Sierra Club looks forward to further work on the Fort Ord Master Plan so that, as described in the 
Master Resolution, its substantial oonforn1ance with the Fort Ord Reuse Plan is assured. 

Sincerely, 

Scott Waltz, Ph.D. 
Sierra Club, Ventana Chapter 
(SW/RD) 

, , .10 explore, enjoy, preserve and Jm.ltecc the nation's forests, q,vaters, ~ulld!ife and wildemess .. , 



Attachment F .2.1 to Item Sa 
FORA Board Meeting, 3/14/14 

Urban Village and Employment Center with approximately 85 acres dedicated to 
Office/R&D and Business Park/Light Industrial land uses. These manufacturing and 
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air 
pollution, which may adversely affect the recreational opportunities and experiences at the 
Youth Camp District. The MOUT POST facility would also potentially conflict with the 
Youth Camp District due to noise and public safety risks. 

The following policies and programs developed for the DrqftFert Ord Reuse Plan for Monterey 
County relate to both the protection of open space and compatibility of open space areas with 
adjacent areas: 

Land Use Eletnent 

Recreation/Open Space Land Use Policy A-1: 'The County of Monterey shall protect 
encourage the conservation 1:-.nd preservation of irreplaceable natural resources and open 
space at former Fort Ord. 

Program A-1.1: 'The County of Monterey shall identify natural resources and open space, 
and incorporate them into Greater Monterey Peninsula Area Plan and zoning designations. 

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Ecosystem 
Easement deed restriction that will run with the land in perpetuity for all identified open 
space lands. 

Recreation/Open Space Land Use Policy B-2: 'The County of Monterey shall use open 
space as a buffer between various types of land use. 

Program B-2.1: The County of Monterey shall review each development project at former 
Fort Ord with regard to the need for open space buffers between land uses. 

Recreation /Open Space Land Use: Program E-1.6: 'The Youth Camp District in the 
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp. 
'The County of Monterey shall assure that this planned use is compatible with adjacent land 
uses which may include a public safety agency training facility with shooting ranges in the 
East Garrison area located to the East. 

Institutional Land Use Policy A-1: 'The County of Monterey shall review and coordinate 
with the universities, colleges and other school districts or entities the planning of both 
public lands designated for university-related uses and adjacent lands. 

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses 
which may be incompatible with public lands, such as major roadways near residential or 
university areas, location of the York School augmentation area adjacent to the habitat 
management area, and siting of the Monterey Peninsula College's MOUT law enforcement 
training program in the BLM Management/Recreation Planning Area. 

Further policies regarding the general protection of open space areas can be found in Section 4.3 -
Recreation and Open Space Element of the DrqftFm'f Ord Reuse Plan. Additional policies and 

Environmental Setting, Impacts and Mitigation 
4-14 

Fort Ord Reuse Plan EIR 
Certified: June 13, 1997 
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SlERRA CLUB VENTANA CHAPTER 

l'.O. BOX %67, CARMEL, CALIFORNIA 93921 

CHAPTER Ol~F!CE • ENYlRONMENTAt CJ1,NTBR (831 I 62•\.80.}2 

16 September 2013 

Dear Monterey County Board of Supervisors; 

Attachment F.2.2 to Item Sa 
FORA Meeting, 3/14/14 

The Fort Ord Master Plan (FOMP}, Chapter 9.B of the 2010 Monterey County General Plan 
includes a number of significant errors, including mistaken map designations, misaligned land use 
descriptions, at least one misquoted policy, and the wholesale omission of a progtam that was 
described in both the Fort Ord Reuse Plan (FORP) and the FORl) Reassessment report. rhe Sierra 
Club requests that the Board of Supervisors delay a vote on consistency with the FORP until the 
errors in the FOMP are col'l'ected. The Sierra Club also requests that the County staff prepare a 
complete report, with substantiating evidence, regarding all discrepancies between the corrected 
FOMP and the FORP. 

What follows is an identification of the more obvious etrors in the public ally posted web-version 
of the FOMP. 

Map Concerns 
Despite the fact that the text o:f the FOMP notes that: " ... the Land Use Map contained in this plan 
is the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse Plan" (p. 
F0-4), there are a number of obvious discrepancies between Figure LU6a and-FORP County of 
Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map 3.3-1, including the 
following: 

Although a boot-shaped parcel conesponding to Army Parcel# L.20.2.2 and L.20.2.3 .1 is 
designated Public Facility/Institutional on the FORP Land Use Concept Map 3.3-1 and 
County ofMonterey Land Use Concept Map 4.1·7, the same pa1·celin Figure LU6a Fott 
Ord Master Plan-Land Use Plan is labeled Habitat Management and Planned 
Development Mixed. Use. 

The squart1-ish polygon west of Laguna Seca Recreation Area conesponding to Army 
Parcel # L.20.6 is designated as Open Space/Recreational on 3.3-1 and 4.1-7, but is 
labeled as Habitat Management in Figure LU6a. 

The strip of7.2 acres that conesponds to Anny Parcel# L20.18, acknowledged as Low 
Density Residential on 3.3-1 and 4. 1-7 is represented as roadway in Figute LU6a. 

Although the parcel corresponding to Army Parcel# Ell b.2 is wholly designated as 
Development on 3.3-1 and 4.1-7, Figure LU6a labels a significant strip along the west 
edge as Habitat Management. 

These errors render POMP Figure LU6a inconsistent with FORP maps 3.3-1 and 4.1~7 . 

. . . To explm•e, enjoy, prese1·ve and jwotect the nation's fore$ts, ~vaters, wildlife and wi/dl.',rness.,. 



SIERRA CLUB VENTANA CHAPTER 
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CHM'fBR OFF!CE • ENVIRONMENTAL CENTER (831) 624·80.}1. 

The Board of Snpervisors may also wish to consider amending the FOMP to take into account the 
designation of the National Monument, as this change in designation clearly impacts land use 
decisions. 

Error in Land Use Description (or Mapping Designations) 
Although the FORP maps 3.3-1 and 4.1-7 label the more general East Garrison land parcels as a 
Planned Development Mixed Use District, the BMP includes parcels within this general atea as 
habitat reserve, specifically Army Parcels Ellb.7;2, Ellb.7.1.2, and E11b7.1.1. These three 
parcels are n0t distinguished as either Open Space/ Recreational Oi' Habitat Management on either 
the aforementioned FORP maps o1·. LD6a. However, the general language of the FORP addresses 
Pla1med Development/ Mixed Use concept as encompassing the juxtaposition 6f developed areas 
with habitat areas. The 2002 Assessment report authored by Zander Associates speaks rathe1· 
clearly to this: 

The Base Reuse Plan designated East Garrison as a Planned Development Mixed-Use 
District. This designation is intended to encourage the development of pedestrian
oriented co:rnnmnity centers that support a wide variety of commercial, residential, retail, 
professional service, cultural and entertainment activities. The Base Reuse Plan concept 
fot East Gatrison envisions central core village with adjacent office and commercial -uses 
tr(lttsitioning (e.g. with equestrian staging areas, trailheads) from developed areas to 
HMP·designated habitat reserve lands. (my emphasis) 

This suggests that either the description of Planned Development/Mixed Use on p. F0-5 of the 
FOMP should clad:fy that habitat reserve is a key element in this concept of the associated 
Pla1mecl Development/Mixed Use District designation or that both the FORP maps (:n:1ap3.3-1 and 
4.1-7), as well as the FOMP map (LU6a), should be amended to reveal the habitat reserve 
designation of habitat parcels. · 

Misquoted Policy 
Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p. F0-21), misquotes the 
policy in the. FORP and thereby changes its specificity. In order to be in conf01mance with the 
FORP, the policy sho1.1ld read: "The County ofMonterey shall protect ineplaceable nat·ural 
resources and open space at f01mer Fort Ord." (my italics to emphasize altered language in the 
FOMP). 

Because the wording in the FOMP- " ... encourage the conservation and preservation of ... "- is 
more general and does not convey the same level of responsibility as the FORP language does, it 
is inconsistent with the FORP. 

Policy Omission 
The FOMP omits mention of the FORP Recreation/Open Space Land Use Program A-1.2-
Natural Ecosystem Easement Deed Restriction (FORP Volume 4, p. 270). Program A- 1.2 states 
that ''The County of Monterey shall cause to be recorded a Natural Ecosystem Easement 
restriction that will run with the land in perpetuity for a!! identified open space lands." (my italics 

, .. To explMe, enjoy, preserve and jlrotect the nation's forests, ~uaters, {iJ/!dlife and wilderness .. , 
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to emphasize the breadth of this mandate). Recreation/Open Space Land Use Program A-1.2 is 
also clearly identified in the Reassessment report (p, 3-48: as an unfinished program). 

Omission of an entire program identified in the FORP and the Reassessment report would clearly 
be inconsistent with the FORP. 

The points above are illustrations of apparent errors J::n the current version ofthe FOMP, but they 
likely do not exhaust the changes that would be required before a vote by the Board of 
Supervisors would be merited. For instance, the header near the bottom ofp. F0·4 teads ·"Design 
Principals" when it should read "Design Principles". 

The Siena Club looks forward to further work on the Fort Ord Master Plan so that, as described 
in the Master Resolution, its substantial conformahCe with the Fort 01·d Reuse Plan is assured. 

Sincerely, 

Scott Waltz, Ph.D. 
Sierra Club, Ventana Chapter 
(SW/RD) 

... To ~Xf>l<>·l'e, enjoy, p1·eserve and f.lrOtect thta nation's forests, ~uaters, wildlife and wilderness ... 
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I 

November 7, 2013 

Fort Ord Reuse Board of Directors 
920 2nd Avenue 
Marina, CA 93933 

board@fora.org 

Re: November 8 Agenda - Item 6a - 201 0 Monterey County General Plan 
Consistency Determination 

Dear FORA Board of Directors: 

The November 5 defeat of Measures K and M shows that the voters want the 
1997 Base Reuse Plan implemented. However, the 20"1 0 Monterey County 
General Plan fails to implement important programs from the 1997 Base Reuse 
Plan, including programs applicable to land currently under Monterey County 
jurisdiction which Seaside wants to annex for the Monterey Downs project. This 
exclusion of important applicable programs necessitates that the 2010 General 
Plan not be found consistent with the 1997 Base Reuse Plan. 

My October 1 0 letter, included in your packet on pages 24-27 and incorporated 
herein, shows that the 2010 Monterey County General Plan omits Base Reuse 
Plan Recreation/Open Space Land Use Program A-1.2, a program that would 
apply to the central eastern parcel within the Monterey Downs project and 
would require an 
easement deed 
restriction to run with 
the land to protect 
the parcel's sensitive 
soils. Also omitted is 
Noise Program B-1.2 
that would apply to 
the Monterey Downs 
Sports Arena in the 
northern central 
portion of the land to 
protect the adjacent 
land owner (CSUMB) 

land use map 



against loud noises. Also omitted are two important sentences in Recreation/ 
Open Space Land Use Program B-2.1 which would bar roads through a 150 feet 
wide buffer area on the central east 72.5 acre parcel adjoining adjacent habitat 
management areas. 

The 1997 Base Reuse Plan expressly makes those omitted programs applicable 
to Monterey County lands. (1997 Base Reuse Plan pages 270 and 460.) 

FORA's Master Resolution, section 8.02.01 0 (a){3), states that "in the review, 
evaluation, and determination of consistency regarding legislative land use 

decisions, the Authority Board shall disapprove (emphasis added) any 
legislative land use decision for which there is substantial evidence supported 
by the record, that...[the legislative land use decision] is not in substantial 
conformance with applicable programs specified in the Reuse Plan and Section 

8.02.020 of this Master Resolution." 

Since the 201 0 Monterey County General Plan completely omits two applicable 
programs and an essential component of a third program, and the Master 

Resolution states that the Authority Board shall disapprove (emphasis added) a 
consistency finding when substantial evidence shows the general plan is not in 
substantial conformance with applicable programs, your Board will violate 
Master Resolution section 8.02.01 O(a)(c) if you find the 2010 Monterey County 

General Plan consistent with the 1997 Base Reuse Plan. 

The November 8 staff report asserts that "there are several defensible rationales 
for making an affirmative consistency determination" and the resolution in your 
Board packet asserts that "FORA's consistency determination must be based 
upon the overall congruence between the submittal and the Reuse Plan, not on 
a precise match between the two." No legal authority supports those assertions. 
"Defensible rationale" and "overall congruence" are legally improper standards 
for finding consistency when the controlling regulation says "shall disapprove." 

The November 5 Election Results 

The November 5 election results retain the i 997 Base Reuse Plan. It is a plan 
that was based on a million dollar study and forged from a lengthy process of 
political and legal compromise. The Plan has not been implemented according 
to the plain meaning of its text, nor has Chapter 8 of the Master Resolution been 

enforced according to the plain meaning of its text. 
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The November 5 election results will hopefully cause the FORA Board to return 
to the plain meaning of the Reuse Plan and the plain meaning of Chapter 8: 

• The text of the 1997 Reuse Plan says that "The County of Monterey shall 
cause to be recorded a Natural Ecosystem Easement deed restriction that will 
run with the land in perpetuity for all identified open space lands." (Volume II of 
Base Reuse Plan, pg. 270.) 

• The text of Chapter 8 says that "In the review, evaluation, and determination of 
consistency regarding legislative land use decisions, the Authority Board shall 
disapprove any legislative land use decision for which there is substantial 
evidence supported by the record, that [the land use decision] is not in 
substantial conformance with applicable programs specified in the Reuse Plan 
and Section 8.02.020 of the Master Resolution." 

Substantial evidence consists of page 270 of the 1997 Reuse Plan compared to 
page F0-21 of the 2010 Monterey County General Plan. Page 270 includes the 
open space program; page F0-21 does not. 

Chapter 8 says that when the legislative decision is not in substantial 
conformance with an applicable program of the Reuse Plan, the FORA Board 
"shall" disapprove a consistency finding. What could be more clear than that? 

The staff report on page 6 of your packet states that "strict timelines" in State 
law require FORA to act on the County's request for a consistency finding. State 
law allows 90 days from the date of submittal. The date of submittal was 
September 24, 2013. That means that as of your meeting tomorrow (November 
8), forty-five days will remain before your Board must act. 

Forty-five days is sufficient time for FORA staff to compile an explanation based 
on the actual text of the 1997 Reuse Plan, the actual text of 201 0 General 

Plan, and the actual text of Chapter 8 to explain to your Board why FORA staff 
recommends that your Board find consistency when the actual text of those 
three documents mandates your Board to disapprove finding consistency. Your 
staff report contains terms like "several defensible rationales" and "overall 
congruence." However, I've been unable to find those terms in any statute, 
regulation or case law applicable to a consistency finding by FORA. 

Tomorrow, three days after the voters spoke, presents an opportunity to the 
FORA Board to finally require accountability from FORA staff to implement the 
plain meaning of FORA governing documents. I request that at tomorrow's 
hearing, your Board do so. 

Sincerely, 
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H I 

November 8, 2013 

601 OCEAN VIEW BLVD., APT. 1 PAC 
''I'E:I... 831 375-5913 E:MAII... JANEH 

Attachment F.4 to Item 8a 
FORA Board Meeting, 3/14/14 

Fort Ord Reuse Board of Directors 
920 2nd Avenue 

board@fora.org 

Marina, CA 93933 

Re: FORA's proposed resolutions for item 6a on the November 8 agenda 

Dear FORA Board of Directors: 

I met with FORA's attorney and other FORA staff on November 4 to discuss legal 
issues pertaining to FORA's consistency findings. It was my understanding that 
FORA would rewrite its resolutions prior to the November 8 Board meeting so I did 
not address the issue of FORA's resolutions in my November 7 letter to the FORA 
Board. Apparently FORA did rewrite the resolutions because last night I found 
revised resolutions posted on the FORA website. However, the revised resolutions 
contain the same legal errors that I'd expected would be corrected. 

This letter will attempt to explain why FORA's resolutions for finding consistency 
between a general plan and the Reuse Plan omit legally required findings, and why 
FORA's past omissions of the legally-required findings have inappropriately resulted 
in general plans shaping the Reuse Plan rather than the Reuse Plan shaping general 
plans. 

It's complicated, but I will try to explain: 

• Chapter 8, section 8.02.01 O(a), states the standard for determining consistency 
between a general plan and the Reuse Plan as follows: "In the review, evaluation, 
and determination of consistency regarding legislative land use decisions, the 
Authority Board shall disapprove any legislative land use decision for which there 
is substantial evidence supported by the record, that [any of six criteria are met]." 

• The above standard is written in the negative and it greatly limits the FORA 
Board's discretion. Any substantial evidence showing that the legislative decision 
meets any of the criteria for disapproval requires that the FORA Board shall 
disapprove a finding of consistency. 



• In contrast, FORA's current and past resolutions have been written in the 
affirmative to give the FORA Board broad discretion. Any substantial evidence 
showing that the legislative decision is consistent with the Reuse Plan allows the 
resolutions' findings to support a finding of consistency. 

• The difference between the negative and the affirmative finding is similar to the 
difference between criminal and civil law. In criminal law, the evidence must prove 
beyond a reasonable doubt that a person is guilty. In civil law, a person is liable if 
a preponderance of the evidence shows the person is liable. It is muct1 harder to 
prove a fact beyond a reasonable doubt than it is to show that the preponderance 
of the evidence proves the fact. (That is why O.J. Simpson was not criminally 
liable but was liable for civil damages.) 

• In the case of general plan consistency with the Reuse Plan, it is much harder to 
show that no substantial evidence requires disapproval of a consistency finding 
than it is to show that substantial evidence supports a consistency finding. 

The resolutions' affirmative findings do not meet the criteria for adequate findings 

set forth by the California Supreme Court in Topanga Association for a Scenic 
Community v. County of Los Angeles (197 4) i i Cal. 3d 506. Topanga holds that 
findings must bridge the analytic gap between the raw evidence and ultimate 
decision. It states: "If the Legislature had desired otherwise, it could have declared 
as a possible basis for issuing mandamus the absence of substantial evidence to 
support the administrative agency's action. By focusing, instead, upon the 
relationships between evidence and findings and between findings and ultimate 

action (emphasis added), the Legislature sought to direct the reviewing court's 

attention to the analytic route the administrative agency traveled from evidence to 
action." Topanga 11 Cal.3d 506 at 515. 

The governing legal authority for the FORA Board to evaluate consistency between 
a general plan and the Reuse Plan is Chapter 8, Section 8.02.01 O(a). It states that 
the FORA Board shall disapprove consistency if any substantial evidence shows 
that any of six criteria are met. Thus, FORA's resolution must show the analytic route 
by stating that FORA examined the evidence and found that no substantial evidence 
supports any of the six criteria for disapproval in Section 8.02.01 O(a). (Alternatively, 
the resolution could state that FORA examined the evidence and found that 
substantial evidence supports one or more of the criteria.) 

Instead, FORA's resolutions state that FORA finds substantial evidence to support 
finding that the General Plan and Reuse Plan are consistent. That affirmative finding 
does not bridge the analytic gap between evidence and the ultimate decision in the 
manner required by Section 8.02.01 O(a). 
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Probably the above distinction seems trivial to you, but consider this. If the standard 
is whether any evidence supports finding that the 201 0 Monterey County General 
Plan is consistent with the Base Reuse Plan, the answer is obviously "yes, it does." 
There is plenty of evidence that the 201 0 Monterey County General Plan is 
consistent with the Reuse Plan. 

On the other hand, if the standard is whether any evidence shows that the 2010 
General Plan does not meet the third criteria (substantial conformance with 
applicable programs specified in the Reuse Plan), the answer is obviously that the 
evidence clearly shows that the General Plan omits two applicable Reuse Plan 
programs and an important component of a third applicable program. 

Thus, the difference between utilizing an affirmative or a negative standard will 
determine whether or not FORA must disallow a finding of consistency (which it 
must in the case of the negative finding), or whether FORA can find that the 20"1 0 

General Plan is consistent with the Reuse Plan (which it must in the case of the 
affirmative finding). 

Pursuant to Topanga, FORA will abuse its discretion if it utilizes an affirmative 
finding in its resolution, because the affirmative finding does not address the 
analytic route that Section 8.02.01 O(a) requires FORA to follow from consideration of 
the evidence to the ultimate decision. 

In sum, FORA's resolutions must be rewritten to show the analytic route prescribed 
by Master Resolution Section 8.02.01 O(a). Rather than affirmatively finding that the 
General Plan is, or is not, consistent with the Reuse Plan, the resolution must find 
either that no substantial evidence shows that the General Plan is not in substantial 
conformance with applicable Reuse Plan programs (in which case FORA must find 
the plans to be consistent), or that substantial evidence shows that the General Plan 
is not in substantial conformance with applicable Reuse Plan programs (in which 
case FORA must disallow a finding of consistency). 

In their current form, the resolutions require your Board to find the 2010 General 
Plan is consistent the Reuse Plan. However, the current form of the resolutions lacks 
findings that bridge the analytic gap between the raw evidence and your ultimate 
decision. Thus, the resolutions must be redrafted to bridge that gap, or otherwise 
making your decision based on the resolutions in their current form will be an abuse 
of discretion. 

If Fort Ord is to be redeveloped in accordance with the Reuse Plan, step #1 is to 
correct FORA's past procedure for finding general plan consistency. 

Sincerely, 

Jane Haines 
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JANE HAINES 

December 30, 2013 
Alan Waltner, Esq .. 

601 OCEAN VIEW BLVD., APT. 1 PACIFIC 
TEL 831 375-5913 EMAIL JANEHAINE 

via Michael Houlemard at FORA 
Marina, CA 

Dear Mr. Waltner: 

Attachment F.5 to Item 8a 
FORA Board Meeting, 3/14/14 

I'm the retired land use attorney whose comments on the Monterey 
County General Plan consistency review you address in your December 
26 memorandum to the Fort Ord Reuse Authority. I will provide this 
letter to Niichael Houlemard in an envelope addressed to your San 
Francisco office and leave it up to Michael andJon Giffen as to whether 
or not they forward this to you. -

. MYJl].aiJ:?. purpos~ for writing is to provi.<!_~_y_g~_yyjth !h__e eJ:?.~~os_ed ~opy of ___ _ 
the 1998 settlement agreement between the Sierra Club and FORA. 
Your memorandum refers to Chapter 8 of the FORA Master 
Resolution, which is Exhibit 1 to the settlement agreement. However, I 
want you to see the entire agreement so you can see that Sierra Club 
agreed to settle its judicial challenge to the Reuse Plan in exchange for 
FORA adopting Chapter 8 as an implementation measure for the Reuse 
Plan. (Settlement Agreement, paragraph 2.) 

You characterize my first argument as saying that Section 8.02.010 of 
the Master Resolution modifies the consistency review standards of the 
FORA Act to require "strict adherence to the 1997 Reuse Plan" before 
consistency can be found. Although I'm not aware of having phrased it 
as "strict adherence," I do read Section 8.02.010 literally as saying the 
FORA Board "shall disapprove" consistency of a general plan when 
substantial evidence shows the general plan is "not in substantial 
conformance with applicable programs specified in the Reuse Plan and 
Section 8.02.020." I read subdivision (c) of Section 8.02.010 as saying 
that substantial compliance is demonstrated when the applicant land use 
agency has complieq with all provisions of Section 8.02.010 in addition 



to Section 8.02.020. If that's what you mean by "strict adherence," then 
yes, that is my argument. It is based on FORA's agreement to adopt 
Chapter 8 as an impl~mentation measure for the Reuse Plan and in that 
respect does not "modify" the consistency review standards of the 
FORA Act, but rather denotes how they will be implemented. 

You characterize my second argument as saying that evidence of 
intensity of land uses, density of land uses, and substantial conformance 
with applicable programs in the Reuse Plan triggers the "shall 
disapprove" requirement. I'm not aware that I mentioned intensity or 
density of land uses, but definitely I argued that the Monterey County 
General Plan's omission of Reuse Plan Recreation/ Open Space Land 
Use Program A-1.2 triggers disapproval, and is also ~l CEQA violation 
with foreseeably significant environmental consequences. Program A-1.2 
would apply to the 72.5 acre Habitat Reserve Parcel El9.a.2 which 
Seaside will need to annex from Monterey County for purposes of 
including the parcel in Seaside's l\!Ionterey Downs project. Seaside's 
General Plan does not include a program such as A-1.2, so if Seaside 
annexes that parcel without Monterey County having first recorded the 
Natural Ecosystem Easement deed restriction, the parcel's sensitive 
Oceano and Arnold soils will lack the protection required by the 1997 
FEIR. Similarly, Monterey County General Plan omission of a critical 
requirement in Program B-2.1 also has foreseeably significant 
environmental consequences. 1 (See 1997 FEIR pages 4-14 and 4·-15 
attached-)2 

You characterize my third argument as saying there is no legal authority 
supporting a consistency review standard that parallels the consistency 
standard under the Planning and Zoning Law. I agree with your 
characterization in that I believe that the "shall disapprove" requirement 

1 Your memorandum states that my October l 0 letter objects that Monterey County has not 
yet recorded the easement. I can't find that objection in my October l 0 letter and it seems 
unlikely I would have made it because ~lonterey County has not yet accepted the deed to 
Habitat Reserve Parcel El9.a.2. 

2 Your memorandum notes that the entirety of the BRP has been incorporated "by reference" 
into the ~Ionterey County General Plan. I find the General Plan statement that you reference 
(but without the "by reference"), but the statement is belied by the fact that the Plan omits all 
or portions of the 8 programs identified in footnote 2 of my October I 0 letter in addition to 
Reuse Plan Recreation/Open Space Land Use Programs A-1.2 and B-2.1 plus Noise Program 
B-1.2. 
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in Section 8.02.020 differs significantly from the Planning and Zoning 
Law consistency standard applicable to consistency with general plans. 

As this letter's final point, my November 8letter, which you've 
apparently read, explains my belief that FORA's general plan 
consistency determination is an adjudicatory decision and is therefore 
subject to the Topanga holding that the findings must bridge the analytic 
gap between the raw evidence and the ultimate decision. The Board 
Report for FORRs upcoming january 10 hearing on the Monterey 
County General Plan consistency determination contains a proposed 
resolution to find consistency (resolution available on the FORA website) 
utilizing the findings I object to, such as the factual finding that 
"consistency" in this context is defined by OPR's General Plan 
Guidelines and that substantial evidence shows the General Plan is in 
substantial conformance with applicable Reuse Plan programs. In my 
view, those findings do not bridge the analytic gap between a consistency 
decision and the requirement of Section 8.02.020. 

Attorneys whom I highly respect, respect you highly. That's why I 
thought it worth the time to write you this letter -- to ensure that you are 
aware of Sierra Club's stated reason for supporting the Reuse Plan. I'm 
not affiliated with Sierra Club and I'm on inactive status with the 
California Bar so I can't give legal advice. I simply wanted to 
communicate to you on my own behalf what I've stated above. 

Sincerely, 

Jane Haines 
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1 ~~ ' < ·;. ' Attachment F.5.1 to Item 8a ~ 

FORA Board Meeting, 3/14/14 

' / 

SETTLEl\tfENT AGREEMENT AND GENERAL RELEASE 

This Agreement is made this .3.Q__ day of November, I 998, by and between Petitioner 
S!ER.."f<A CL'OB and Respondent FORT OED ~:USE AUTHORJTY 

RecitalS 

A. On July 16, 1997, f'etitioner SIERRA CLUB, a California non-profit corporation, 
flied a Petition for Writ of Mandamus qg~nst Respondent FORT ORD REUSE AUTHORlTY 
("FORA~'), a governmev..al ~ntit.Y or$~~9 undei the !avis of the State of California, challenging 
actions of FORA in ~pp:roving the :Fort OF;! Reu~e Plan ~'ld the Re11$e Plan's concomitant 
Environ-mental Impact Report. · The Petili.:a~ :fo.r Writ ofManda;1:1us was filed in Monterey County 
Superior Court a.TJ.d is identified i.11. tl}e offiCial records ofthe court as Ca..~ No.112014. ~ 

B. Pursuant to the provisions ofthe Califorma E~viroilinenta1 QualitY.~~ct. the 
Petitioner and Respondent have met on numerous occaSions over many months in an attempt to 
resolve the dispute in an @micable ~d constructive m!l1111er. ., 

C. Without admitting liabi4~ 9r guilt, all parties desire to resolve this litigation and 
avoid ir.eurring further cost. e..~pense? .~4 di~ptkm incident to the litiga"don. The pa$e& further 
desire t(ntchieve a full and comPlet~ Settlement of aU claims and causes of action with referenqe 
to each other. . . · . · ·. .. · · 

D. Settlement of the dispute lpvoJyes. FORA adClption of a legislative action in the 
fonn of an amendment to FORA, s:'M~~r Resdutiori.'i> Tlfu legislative aCtion has been 
identified as ••chapter 8 to the Fort, Ord Reuse Authority Master Resohrtion.,. relaling to :Base 
Rellse Planning and Consistency Determinations" and the proposed legislative action has been 
subject to public hea.4ngs.a,•1q. t;liscu~ions. 'fhe mo~ recent draft of this iegislative action reflects 
the results of this hearing pf:0Ces~ ~d it i~ at~Ghed to tills agre;;:;t.nent as Ex:hfuit ~~A." The .form of 
the deed restriction and ng~ce required by Section 8JH.Olb"(D a.~d .. (k) of Chapter~ are attached 
to this agreement as Exhibits uBu and nc.n Th~ Sierra Club has reviewed Exhibits "A", ".B" and 
"C'1 and the Sierra Club has approved these dQc$:te~ and suppor:ts the FORA Board of 
Directors: adoption of this legi$lation ~ its current fonn. 

Term~ 

The pasties hereby agree, warrant, and represent as follows: 
~· 

I. FOR-'\ adopted Chapter S to the Fort Ord Reuse AU"J1!9'rity Master Resolution in 
SlJ.OstantiaHy the fbrm contained in Exhibit ''A" to this Agreement, subject to Sierra Cluh 

Sierra Club v. FORA 
Case Number 112(114 I 



'• .. · .. 

.executing a se..li:lement agreement in ·this litigation agreeing to'disrr.Jss th~'iiti$~~. Th~ deed 
restriction and notice required by Section 8.01:010 (j) and ('1<) ofC'hapter 8 shill be approved and 
recorded i11 the form contained Ln. Exhibits nl3 11 and "G\' to this agreement. 

:2~ . Witi< EO~ arlopnon of Chapter g, m the fo:qn describ~ in P,aragraphl as an 
implem.e:ntation fil~~eJor the Reus~.~iiill, the ~~~pt.tiB ~~dO!seS aJ1d slipports me Reuse 

~~a;;~~~io$~~~~~=~r~~:f¢¥!~1}~~~~~e!:~nt 
Fort Oro ir.rl thaf$>~Yne*'deveiopril1miwiR l?e obij~ to pay'tis fait ~r#'e to tegloruu 
i1nprovements artd'infrasfiucture riece.ssaryfo serve FOrt &a. · ·. · · ·· 

3. Ill a forih acceptable to A~hority CQu,;wel ofFOISA, the SI&'ZRA CLUB will 
disrr.dss the litigation referent?d in tl,ie req~afs. With J?if:Judi:C~ .. ·. · · ··. · ·. · 

4. FORA agrees that in the e:v~t FOF.A roD.slders any &ileridmem to Chapter 8 of 
the FQRA Master Resolutio.r., F{)M.'sluill peif~lJll ii!1 err(.rollD,lental assessrr..ent consistent y.,'ith 
the~prb\1-isio.iis of the CalifofPia Enviror.P1e:;1til Q~.aliifAbi ('~tEQ.R') arid the r-Lies ~and 
regcl~tioos prcimwgated ther?under pJ,iqrtg ¢i)~~ti(;I1 Cifap):}itiy~ of any ~eli am~ndrr.ent 
In addition, FORA shall provide the SIERRA CLUB ahd its attoriiey of record at least 30 days 
notice of the preparati.oo of such environJ.nentai assessment. which shall include an opportlll:l.it.r to 
cmr.u-ie!it Oft. S'UVh asse$sment, and !1~ lea.st .1$ days !l{)pce. of.any h~a.rl~g .on any proposed 
a.-nendmerifofC1¥apter 8. ·The~~ further agr#i~~t ~hh ~iti!e!lt to Ghapter 8 will be 
re\<1e~dtt.oider CEQA as ·a r.eW project not b~ ~jeCt to ~ii'emliroiinieiltal ~view limitations of 
Public Resources' Code Sev...fion 41166. · " .· · · ·· · ··· · · · .·. ·· ·· 

5. FORA shall fort~ with upon the ~~ti,on of thiS.' agreement :contribute the amount 
of s · dkectlv to the SIERRA CLUB;S afiotne¥s 'tov;atds the total cost 
the SIElL~ CLLlB's att~~ey~ f~es and. legal .. · ' · • :,the} l!reparaiiori and filing of the Pet.ltion 
and in the negotiation oft~ settlement i?~;fr~ . .. . . . _ mduamg the re·vie'W and {;{Omment on t~e 
propoe.ed Chapter 8 a.11d the prepara:oon of thl$ agre~.ent. · Except as otbe,.""Wise· pro-vi..ded in this 
paragraph. t.'l:le parties agree thai each party shall be responsfbie re8peenvezy for the payn:-el'rt of 
their ovvn costs, attorr..eys• fees. and all other ~ns~ inctL>Ted in connection vvith the above 
a;..."tion or a,'ly matter or fulng respecting t.~e rel~d· c1aims . 

..... :,.. 

6. In .consideratio.• of the cdvetllUlts mutUally and individu;ill.y unde:r"l.8...t.cen in this 
agreement and tr3:cept as expressly provided in this agreement, the SIEJm.A CLUB. its agents, 
a..~gns, successor~-,m,-interest, and any other perso!i'acting by; 'fruoogb, undex:.or in concert with 
a..'ly ofthem hereby irrevocably anO. uncomtriionally releases FORA, it's members;, and any and ali 

Sierra Club v. FORA 
Case Number 1:12014 2 
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·' 

SET"TLEMENT AGREEl\-iENT AND GENERAL RELEASE 

of;FORA's or it members' agents, assigns, attorneys,. executives, managers,. officers, trustees, 
employees, successors~fu-interest,.including .cu;,y and all employees ofFOfu\ tt•F; members, and 
any other person acting by, through, or in concert with them, from any and all charges, 
complaints, ciaims, allegations, actions, causes of action, liabilities, o~Hgations, costs (other than 
as set forth above); controversies, damages, rights, of any nature whatsoever, known or 
unknown, suspected or u.'"lsuspected. which SIERRA CLUB has or wJg.'i}t have had, or which 
SIERRA CLUB at any time heretofore had or might have had, claimed to have or may claim to 
have, against FOR-.-'\, it's members, or any or an ofFORA's or its m<:;mbers• ~gents, assigns, 
attorneys, managers, exeet.<tives, officers, employees, succe$sors-in-1nterest~ or any other person 
at FORA or its members acting by, through. under, or in concert with any of them, wr..ich v..'ere 
raised or might have been raised in this litigation arising out of the preparation of the Reuse Plan 
and the Environmental !mp:ad report prepa-red in conjunction with $e Reuse Pian. This release 
shall not apply to :fi.1ture ae'"Jons taken by FORA to. a."'11end tt.e Reuse Plan or Chapter 8. 

7. Each party expressly waives and relinquishes a.t>y and all rights and benefits 
afforded by Californ~a Civil Code Section 1542, wr..ich provides: 

"A general release does rtot extend to claims which the c:r:-ed.itor does not k.now or 
suspect to exist in his favor at the time of executing the release, wr.ich if' kno-wn by 
hl.rn must have materially affected his settlement with the debtor.'' 

Each of the parties hereby expressly waives the provisions of California Civil Code Sec'Jon I 542, 
and each party further expressiy waives any right to invoke said provisions now or at any time in 
the near :futpre. 

8. The ~a.-ties recogruze arid acknov;ledge that factors, which have in,~ced tpem to 
enter into this Agreetnent may turn out to be incorrect or to be different from what they had 
previously anticipated, and the parties hereby expressly assume any and all of the risks tr..ereof a.Ild 
further expressly assume the risks of waiving the rig.tits provided by California Civil Code Section 
1542. . 

9. Each pa.-ty represents that in executing this Agreemept, the pa.rty does not.rely upon 
anq p.a.s not relieq up-on any represe#tation. promise, or statement not expressly co~tamed hereL'"l 
and that part"yhas conferred with ms, her, or its bwn attorneys with regard to the basis or effect of 
tl-·:ds Agreement. 

10. Each party der..ies any wrongdoing in this matter~ and ~e payment ofa."'l)' sums of 
money in the matter is not to be deemed ail adrr.Jssion of guilt or liability. The pfu-ties underst&id 

Sierra Club v. FORA 
Case Number 11.2014 



and agree that this settlement is !lladetl) i)ring an end to the contested ~ci C01!1P+<?x litigation which 
has resulted fromJhto fili:Ug of the Monterey <:;orirlty Superior Court Case Number 112014. 

. ·. - . . . . . 

. 11 . This Agreement is execrited · artd deliver~ ni the· State of Calif~-ilia. and t.1-xe rights 
· and obligations oft~~ p~e.s. heteun~ef s~n· be bonS#:'J6.i and enforced in ac¢~n:l~~ wtili the 
laws ofthe State ofCailfornia. · ·· " · · ·' 

.. ·.-··'·· .· -· ' . 

•' 12,· ' • : Ti;lls Sbftl~~~t ~gteem~t and,Gen~ral Release is th~ c~rilp~e;~ ~gfeement between 
the parties, and superse.(:l5?5 any' pnor ag,"..eements or diScussiiJrts betV:,;een the parJes: . 

' ·. ' ' ~- - . . . . . . . . . 
'· '.· 

'· ·.· 13, .. · i-ris Agr~~~ehl ilfay ~e ex¢tut~ by the p~es in.any ~mber OfC?:mterparts, 
which are defined as duplitate:ongirials., allofwbii1h taken together shill be const~~d as one 
docu.."!lent. · · · · · · ·· · · . · · - . , . , 

14: Time is orthe essence. 

15. . Th;:! p~i\!5. agree that they have separately and indepen.dently t'horollghly discussed 
all.aspects Qftt.ls)\gr-~m¢rit with tlieli legal 'cciuil.sei. and that tl;!ey, ha,.ve car~fh!J.y read and fully 
understand ali of the pro~isiofrs totifain$d in this A,gfeernent. ··. · · · · · ·· 

:PLEASE READ CAREFULLY TillS SETT£E!v:tENT AGREEMENT Ai>qD GENERAL 
RELEASE mcttt.D:Es A RELEASE OF ALL KNOWN.A..1'Ul Uh"KNOWN CL.AllV:IS • . -· ·. . . . . . - -. '· .'; ... .'- . 

C7\ /} 
DATEf.); ;]~ .~ t;;.. , 1998. 

Sierra Clab v. FORA 
Case Number 112014 

SIERRA. CLu'B 

··. ' 

.. 
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SETTLEMENT AGREEMENT AND GEJ."ot"'ER.<\L RELEASE 

DATED: tz/_b/ 
1 J 

'1998. 

Approved as to Fonn and Content: 

Sierra Club v. FORA 
Case Number 112014 
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EXHIBIT LL\ 



A RESOLutiON OF '1.J3:E FORT ORD REUSE AUT:B:ORITY, AME1\1'1>IN"G SECTION 
UH.050 AND ADDING CHAPTER 8 TO TilE FORT ORD REUSE AUTHORITY 

MASTER RESOLUTION1 RELATING TO BASE REUSE PLANNING AND 
CONSISTENCY DETERMINATIONS 

Section 1. Section 1.01.050 of the Fort Ord Reuse Authority Master Resolution is amended by 
adding the following definitions to such section in alphabetk;al order: 

.. .Affected territory" mefu.-ls property withi."'l the Fort Ord Territory th"!f is the Stfbject of a 
legislative l~d use decision or an application for a development t;:~~tiement and sueb additional 
territory within tbe Fort Qrd Territory that may be subject to a.11 adj'..1stment 1n density or intensity 
of allowed cieyelaprr...ent to accommodate development on the property subject to the 
development entitlement. 

"Army urb~d f.o.otp,cint" me~ns the Main Garrison Area and tl:-e Historjc East Garrison Area as 
such areas are described. in the Reu5e Pian. 

'"Augmented W.liter supply" means any source of potable wate.r in excess of the 6,600 acre feet of 
potable water .from th-e Salinas Basin as allowed under tr!tl Reuse Pla-.'1.. 

.. . ·,. ~. ·,.c 

"Development entitiements" includes but is not limited to tentative and final subdivision mapsl 
tentative, preliminary, and fir~l.parcel mqps or minor S'J.bdivision maps, conditional use permits. 
ru:imh:-rlst.rative permits, Vliria.P..c~.s,. $ife plan reviews, and bu11dialg permits. The teti.tl "'development 
entitlement" does not include the term '«legislati"iie_land use permits" as that term iS ·defined in t.llls 
rviaste:r Resolution, LJ. addition, the term "development entitlement" qqes nodndp.d<;;: 

1) Construction of one single family house, or one multiple fan:lily hou~e not 
exceeding fQur units., on a vacant lot within a.'l area appropriately designated i.tJ. the 
Reuse Plan. 

2) Improvements to existing single family residences or to exis~g multiple fatttily 
residences not excet::ding four units, indudin.g remodels or room additions. 

3) Remodels of 4~e interior of a.-:iy eXisting buildLTJ.g or structure. 
4) Repair and maintenaho~ actlvitie§ that do not result m !4'1 addition to, or 

enlargement ot, apy bulldi11g or sjructure. 
5) InstaUatio:r~ testiJ:lg,. and placement in service or the replacement of a!ly necessary 

utility connectimi betWeen at. ~xlsting service facility and development approved 
purs-uant to the Authority Act. 

6) Replacement of any b.uilding or structure destroyed by a naturai disaster with a 
oott'..parahte or lik~ building or structure. .• 

7) Final subdivision or parcel maps issued consistent wit;.~ a development entitlement 
subject to previous review a-tid approval by the Authority Board. 

8) Building permit issued consistent with a development entitlement subject to 
previous re'-'1ew by the Authority Board. 

~--~---·-·---- .... ...,._~-...........---·-



I 
I. 

"Fort Ord Territory" means all territory within the jurisdiction of t.1.e Authority. 
,;. 

''1-fabitat Mav.<ig-ement Plan" :rteans~he Fort Ord Install~tion-::Wide Multi-Species f.{abitat 
Manag-ement Plafl.., dated April, 1997. ' ·· 

"Land use agency'' me<U1$ a member agency with Iand use jurisdiction over territory within the 
jurisdiction of the Authority Board~ · 

"Legislative iand :use,~edsions" 111~ans gen.eral plans, general plan a:mendmeirts, 'redevelopment 
plans, redeveiopmtmt, P,l.an a:mend~erii:s~ iooing ordinances, zop.e district maps or amendments to 
zone district maps. and zor;J,§''.cf#mges: · · · . . · · 

"Noticed public hearin~" ~~aria pb.b~c 'hea.-h-1g :noticed :in th~ followi~g manner ' 
1. Notice of t."l-te public headng si>.all be posted on fuepubi.ip ~eetfug room at 

th~FOR..A. offi9e at least 10 days befqre (he date of the hearing~ and 
2. · Noride'tfth~public hearing shaH be truci!ed or c1~iivered at least 10 days 

prior to the affected rand use agency, toanypeison ~1itfhas filM an 
~,tp~~J •. and to any person who has requested· speeiai ribti&; ~nd 
·Notice 6:f~e public heai'.ng s:r..an b~. p~~s]le,d at least 10 days before the 
d<l!e oftb~ heanrig inhtt leastcint;; Il~J.Ygpapef. Qf ge~~ralhitculanCn V;ithln. 
tJ1e ar,ea that the real propert"j that IS the subjeCt bf the' pi.Jblic hea.'ing is 
Ioclithd. ' ,. . . . . · ... 

"Reu$~ PI.ap.~• :Ue11.11S the planfotreu~e and devel~p~~nt ofihe territorJ Within the jurisdiction of 
the Authority,.~ an:1eild~. ot revised from ti!ne. to time, arid the pltfus~ policies; and progra.rns pf 
the Authority'Bci¥d. iftbladittg the l\fi...aster Resolution. · · · ' · 

SectitHl 2. Chapt?,A· 8 is added to the Fort Ord !viaster Resolution to read: 

CHA.:.."DTER 8. 
BASE REUSE PLANNING fo..NiJ CON&ISTENCY DETERMINATIONS. 

Article 8.0.1. GE~iRAL PROviSIONS. 
'! ·.- : ••••• -- - •.• ·- ., .4-· ·• : ~ 

(a) The Authority Board sr.all prepare, adopt; te\ie>N, revi~e from time to time, and 
maintai-11 a R.&Jse Plan fort.l-Je use and develop~nf ofthe terriioft wJhln the jurisdiction of the 
Authority. Such plan shall contain the elements mandite4 pJrm'iant to the Authority Act fuid such 
other elements, policies, and prograrr.s as the A.uth.onw l3~arc! may, in its sole discretion, consider 
and adopt. . · .· · · 
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(b) The Reuse Plan, including aU elements, policies, and programs adopted in 
conjunction with the Reuse Plan, and a.'"ly amendments thereto, shall be the official and controlling 
plan for the reuse of ~e Fort Oid territory for the purposes specified or inferred in the Authority 
Act. 

(c) ..411 general and specific plans, redevelopment plans, and all other community and 
local plans regardless of title or description, and a..tJ.y amendments thereto, and all policies and 
programs relating to the land use or the constructio11;r ir.stallation, or maintenance of capital 
improvements or public works within the Fort Ord territory, shaH be consistent with the Reuse 
Plan of the Authority !U"ld the plans and policies ofthe Authority, inciudingthe Master Resolution. 
The Authority shall make a determination of consistency as provided punr<.Jant to the provisions of 
the Authorit'y Act and, after the effective date hereof, thls Chapter. 

(d) A revision or other change to the Reuse .Plan which ocly fu.tfects Fort Ord territory 
and only one of the member agencies may only be adopted l?y me Authority Board. if one of the · 
following conditions is satisfied: 

(1) · The revision or other change was 1nitiated by resorution adopted by the 
legislative body of the affected land use agency and approved by at least a 
majority affirmative vote of the Authority Board; or 

(2) The re·vision or other cha."lge was initiated by the Authority Board or any 
entity other than the &-'fected land use agency a..rld approved by at !east a 
two-thirds affi..~ative vote of the Authority Board. 

(e) AU property transferred from the federal goverm-Jlent to any user or purchaser, 
whether public or private~ shrul orJy be used in a manner consistent with the Reuse Pla."1, with the 
following exceptions: 

(1) 

(2) 

Property transferred to California State Unrversity or t.he University of 
California and such property is used for educationaiiy related or research 
oriented purposes; or · 
Property transferred to the California State Parks and Recreation 
Department. 

(f) No 1fu'"ld use agency or any local agency st-.all permit, approve, or othervvise allow 
any development or other change of use, or approve any development entitlement, for property 
><lithin the temtorr of the Authority that is not consistent with the Reuse Plan. . 

(g) No land use agency shall issue, approve, or otherwise allow any building permit 
until all applicable permits, development entitlements, and approvals required under law have been 
approved, including, but not limited to, the approvals and perrr4ts desq;ibed and enumerated in 
Section 3. 7 of the Final Em1ron.mental Lrnpact Report for the Reuse Plan. 

(h} The Reuse Plan shall be reviewed periodically at the discretion of the Authority 
Board. The Authority Board shaH per:tonn a fuii reassessment, review, and consideration of the 
Reuse Plan and ali mandatory elements as specified in the Authority Act prior to the allocation of 
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an alJoomented water supply, or prior to the issuance of a bui!ding perrr:ui: for the 6001 st new 
residential dwelling unit (providing a total population of35,000 persons-) on the Fort Ord territory 
or by Ja.-1:uary 1, 2013, whichever event occttrs first No more tha,, :0000 new dwelling units shall 

r be nermitted on the Fort Ord territony until such reassessment, review, and consideration of the r " f Reuse Plan has been prepared, revievveJ:l, and adopted pursuant to the pro;..-'isions of t.~e Authority 
Act, the Master Resolution. a.r1d aU aoDiicabie.erriAroriiri.entai Iaws. No deveioon::ient shaH be 
approved by FORA or any l~n~ use aS~~cy or 1ocia! ~gency i.lter the. 'time specified in tlris 
subsection uniess 2i"ld untii U,~e water st.1,1p1tes, w~stef../ater disposal; rdad capacity, and the 
infrastrtzcture to supply thes'l:\ retsqurc~s ,to serve Stich de.Jelop:iiietit have been identified, 
evalutrled, ~ssed, and a pla,n for nri:clgation has been ·adopted as reiftilr'ed by CEQ A. the 
Authority Act, the W...aster Resoiution, and all appli~Ie eir-viioliTilentru laws. , .. 

(i} The failure of any person or entitY tq receive notice given pursua:nt to t.lrls Chapter 
shall not constit>.Jte ground~ fura.Ty 9<1urt to.invalida.~e the action on any legislative act or 
development entitlement purst:rant to this Chapter for whl.ch;required :notice was given. 

(j} The Authority shall r.~cord a notice 'on aU property in the Fort Ord territory 
advising ali current a."ld fut!ll"e,ci'Wriets ~fproperry oftbe eidste."¥'-e of the P...,et\s~ Pian a.'"ld that 
development of, S'..lCh prop~·tJ'shatl b.~ Iiir.li~d. by t-~e Reuse Pian •. the p-q,icie~ ~d pro~a'!IS of the 
Au,-thority, including the·'f',,faster~¢sohlt!ort, 'hlid!afthtfqonstiamts on dev~lopment identified in 
tr1e Reuse Pla.11, including lack ofaviWiibie wa.Mfsupply: vr..stewater aild soHd waste disposal 
canacitv. and inadequate trap.Suortat1on· and either seivices and ifilrastructure. 

~ ,;: .. " ... 

(k) In the ?Vent t,.;e Atj.thorityrecefves. pt.>rchases. or acquires, py ~Y means, fee 
interest title to pror}erty wifhin. the F cit Ord te:i:ritory, the' Authority shatl recqrd a C{}Vef;fu""lt 
running .?>ith the ~and ad~ising: ~1:l fi,!_ture ov:mer$ of such property that developm<;,~t ani:{ use of the 
property is 9ubject to the P~U:se PF<n lllidffifi.t' development of such pmper:!J ~J,:-w!l be lli-nited by the 
Reuse Pla..t, the poi!des and progra."!ls of the: Authbrit<;, including the l-A:a~t~r. ;Resolution, and! or 
constraints on dev~lop1nem: identified in the Reuse Plan, inclumr.g Ia~k qf ay-cllable water supp1y. 
wastewater and sol!d i~aste disposal capacity, and inadequate transportation futd other services 
and infrastmcture . 

. PROCEDUB:ES FOR CONSISTENCY' DETER..iY.llNAT!ONS FOR 
LEGISLATIVE LAND USE D~CISIONS. . 

(a) Each land use agency shall subrrAt all legislative land use decisions affecting 
.~· '\ 

propert'.f in the territory bfthe.Ai.'thority to the Executive Officer for :review an4 processing. 

(b) Ali submissions regarding a legislative land use decision.shgill tt""ldude: 
(1) ·A complete copy ofthe legislative la..Tld use deCiSior4 including related or 

applicable text. maps, graphics, and studies; 
(2) A copy of the resolution or ordmance ofthe legislative body approving the 

legislative land use decision. adopted at th~ condusion of a noticed 
hearing certifYing that the portion of a legislative land use decision 
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appHcable to the Fort Ord territory is inte.nded to be carried out in a 
manner fully in conformity with the Reuse Plan and the Authority Act; 

(3) A copy of all staff reports and materials presented ot made av-ailable to the 
legislative body approving the legislative decision, or any advisory agency 
relating to the legislative land use decision; 

( 4) A copy of the completed environmental assessment related to the 
legislative land use decision; 

(5) A statement of findings and evidence supporting the fL11dings that the 
legislative land use decision is consistent with the Reuse Plan, the 
Authority's pla.'1s and policies, including the Master Resolu."'tion, and is 
othenvise consistent with the Authority Act; and · 

(6} Such other materials as the Executive Officer deems necessary or 
appropriate and which h..a.ve been identified within 15 days of the receipt of 
the items descnbed in subsection (b) ofthis Section. 

(c) Within 90 days ofthe receipt of all -ofthe items described in subsection (b) above, 
or from the date the Executiv-e Officer accepts the submission as cornplete, whichever event 
occurs first, the Authority Board shail conduct a noticed public hea.ring. calendared and ~.oticed 
by t.he Executive offi~er, to certify or refhse to certify, in who!e'or in part, the portion of the 
legislative !a.TJd use decision applicable to-Fort Ord territory. The Authority Bo~d shall adopt a 
resolution m:al.'i1g findings in supp()rt of its decLc:io:n, such dedsion $hall be rendered within the 
tirtle frame described in this section, and such deoision shall be finaL In the event the Authorit'f 
Board fails, within the time frames described in this section, to {:O.'lduct a public hearing or take 
action o~ detenr.ining whether the land !,!Se decision is consistent with the Plan and the A..uthority 
Act, t.he land use agency may file, upon ten days notice, a request with the Executive Officer to 
1-..ave the matter piaceg on the next Board agenda for a noticed public hea1-ing to take action to 
consider the consi$tet~.cy :finding and the Board shall take action at such noticed public hearing a:nd 
such decision shall be final. 

(d) In the event t.ie Authority Board fh"tds, on the basis of substantial evidence 
supported on the record, that the iegislative act is consistent '.vith the Reuse Plan and this Chapter, 
the Authority Board shall certifY thelegis!ative act pursuant to the provisions of the Authority 
Act. 

(e) In the ev~nt the ~<Wrllority Board-refuses to certify the legislative land. use decision 
in whole or 1n part, the Aw..hority Board's resolution making findings shall include suggested 
modifications which, if adopted and transn1.itted to the Authority Board by the affected land use 
agency, w'Jl allow the legislative Ia:nd use decision to be certifiect. If such modifications are 
adopted by the a..+fected land use agency as suggested, and the Executiye Officer confirms such 
modifications have been made, the legislative Ia.nd use decision shall be deemed certified. In the 
event the affected la.'1d use agency elects to meet ti1e Authority Board" s refttsa.i of certification in a 
rnar1ner other than as suggested by the Authority Board, the legislative body of the affected land 
use agency shall resubmit its legislative la>'ld use d-ecision to the Executive Officer and follow the 
procedures contained in tf!Js Section. 
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(f) No legu;lative land use decision shall be deemed final a.>1d complete. nor shall any 
land use entitlement be issued for property affected rithef'l;v1se pernritted by such legislative land 
use decision un!eS.s it has been certified pursui."1t to the procedures described in this Section. 

(g) The Authority Board ma-y only refi.lse to ce.-tify zoning ordjpances, zoning district 
maps, or oth~r legislative lar1d use decision on the grounds that such actiot..s do not conform vAth, 
or are inadequ:a+e tQ. <;g.ry out, the provisipns of the general p!a:o, certified as yonsistent with the 
Reuse Pla.11 putsua'1t tv the provisions of t~is · Sectior., applicable to the affected property. 

(h) Nothing' hi tf.is Sec#on or m thls Chapter shall appiy to or be t;onstrued as 
adversely affecting any~n~istency 'd~tenr.Jriationptevious1y obtained by a land use agency and 
certified by the Aut11ority BOa.rd pl1r5?antto die' A..U'&..Ority Act. 

8.{)1,030. 

(a) Afi;:;r the portio:g ofa gene_rai pian applicable to Fort Ord territory has become 
effe.,"'tive~ dey~lopffi,ent :(eyte"'fl au$_9i}ty'Vilthi.11 'stJchportion of territory Sfl~ he: efCen::js~d by the 
ia.-:td use agency wi~h jurLS4fjj:tion lyll:Ig,yithln ·'t~f3· area to which .th? geper<U p}~ applies.~ Each 
land use age~cy. mar issu$ or deey, ottonditionhlly issue; deyel.;tp@:e.'-ir enfitlerner,Jts withitl their 
respectiv.~Juri~ktdor.4. so Io.qg as Lh~ land use agency has a geperal pian certi~M pursuant to 
Section 8. D 1.020 an(i th~ decis1tnis is~-1ing; deny>..r.g. or .cond.ltionf#ly issuh1g development 
entitlements are. consi$,tent wit..~ the adopted and eemfied ~eneral pll~. the Jteuse Plaa • and is in 
compliance with dq~: tuid'ru16iher appli:Cab!e laws,. - -· · .··. ·. · , 

{b} ~JI de~~io~s on development entitlements of a land use ageri~y ~ffeding property 
w1thin the terfitorjo:ftHe A••thorir't may be reviev;e'd by we Au~hority Board 6ri lisot"'vn iilitiative, 
or may be appealed to the Authority Board. subject to the procedures sp~c.Jfied in this Section. 
No development entitlement shall be deemed final and complete w"ltil tne appeal a.'id review 
procedures specifiedin tJ.;Is Section a.."ld Sections S.OL040 and 8.01.050 ofthis Chapter .have been 
exhausted. · ·· · . 

(c) The iand use agenc-y anorovinz a develonment entitlemerJ wit.ilin the iurisdiction of 
the Authority shall pro"V-ide noclce of ;pproval or conditlon~ approval to the Ex:ecuti;,e Officer. 
Notice of approval or conditional approval of a_development entitlement shall inclurl;e: 

{1) A complete copy of the. a,pprqv~~l4~ye,l.t?PJ!:!ei?-t en~e.Iuent, including 

(2) 
related or' applicable text, maps, graphics, and studies. 
A copy of ail staff reports and materials p;resented or made available to any 
heaf..:..ng body ti:at revie-wed thedeve,iopn:Ienten*iement 
A copy of the completed em4ror.mental assessment related to the 
development entitlement. · 
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8.01.040. REVIEW OF DEVELOPMENT ENTITLEMENTS BY INITL4..TIVE OF 
TffE AUTHORJTY BOARD. 

Within 3 5 days of the receipt of aU of rhe notice materials described in subsection (d) of 
Section 8.01.030, the Authority Board, on its ov:.m initiative, may consider a resolution setting a 
hearing on a development entitlement affecting Fort Ord tenitory. The Authority Board may 
continue the matter of setting a hearing once for any reason. In the event the Authority Board 
does not act to set the matter for hea.'ing within the 35 day time period or at the continued 
meeting, whichever event is last, the deci.sion of the fut!.d use agency approving the development 
entitiement shall be deemed fir.al a-"ld shaH not be subject to review by the Authority Board 
pursuant to this Section. Nothing in this section shall be construed as abroga~.ng any rights that 
any person may have to appeal development entitlements to the Authority Board pu:rsua......-u: to 
Section 8.01.0:50. In the event the Authority Board sets the matter for h~ng. such hearing s..ia!l 
commence at the :first regular meeting of the A.uthorit}i B&-ard following the date the Authorii:Y 
Board passed its resolution setting the matter for heai.mg or.at a: special b:ea.-ing date prior to S"T,!ch 
regular meeting. The Au-thority Board !ll.ay contirru.e the matter once. In tl1e event the Authority 
Board fails to take action on t.l-te development entitlement #.thin such tiw--e period, the 
development entitlement shall be deemed approved. 

8.0.1.050. REv1EW OF DEVEWPM&~ ENTITLEMENTS BY APPK<\.L TO 
AUTHORITY BOARD. 

(a) Within 10 days of ~.land use agency·approving a development entitlement, any 
person aggrieved by that approval. and who pllr'Jcipated eiL~er otaUy or m Writing; in that 
agency's hearing on the matter, ffi?.Y file a written appeal of such approval with the Executive 
Officer, specifically setting fo1JI the grounds for the appeal, which sl1.a11 be limited to issues raised 
at the hearing before the land use agency. The person fifing the appeal shall pay a filing fee in a..-·1 
amount equal to the fee for appeal of CO!)lbined de-..r~op:m:ent permits as established by the 
Monterey County Board of Supervisors for the cost of processing the appeaL The Execufr.;e 
Officer" shall set~ schedule, and notice a publi9 hea.ri:ng before the Authority Board. In the event 
the Authority Board fails to act on the development entitlement wrJlln the th"'ne periods specified 
in this Section to conduct a public hearing and tai;:e action within 60 days on detefiTliPing whether 
t.l-te deo..reloprr~nt entitlement is consistent with the Reuse Plan and the Authority Act, the ia11d use 
agency may file. upon. ten days notice, a request..Y~ith the Authority Board to have th~ matter 
placed on·the n:ext Board aget:Ida for a noticed public heari.ng to take action to consider the 
developme!'.:t entitleme~.t. · 

(b) At the time and place noticed by the Executive Officer, the Authority Board will 
conduct a hearing on the development entitlement. The Authority Boltrd may contim.J.e the matter 
once for any reason. 

(c) Said continued heat-ing must be rescheduled to a date that is not later than 35 days 
from the date of the initial hearing date. fu the event the Authority Board detent'.tines the 
development entitlement is not consistent with the Reuse Plan, the development shall be denied 
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and the Authorit-y Board's decision shall be finaL In the e.-vent the Authc.rity Board deterwlnes the 
development entitlement is consistent with the Reuse Plan, the Authority· Board shall approve the 
development entitlement. 

8.01.060. SUPERCESSlON. 

In the event of a oor>.i!ict or i.'1consistencv between this Chapter Of the Master Resolution 
and the Reuse Pl~ the De--7eioptnent and Reso~rce Pl.an, ~d o$er adopted FORA poii~ies and 
procedures fu reg?rds 'to legislative land use decision.s ~dlor d~velopment entitiements affecting 
lands within th-e· affected temtol-y, the prov1-Sions ofthis Cr~i:er sh.rui govern. 

8.01 • .07&. 

fu thlclng action. on an iegislativ~ ~ decisi{h-Js and for iev:i&w_ of all development 
entitlements, the Atithorit-JBoard silail act'.as a responsibi~ agency iril:der CEQA 

ADMINT..STP..ATIVE APPEALS. 

A.n.y admi:uistra.tive decision made bv the E:r<~etl'.Jtive Officer may be a:opeaied to the 
Authority Bocird Wit.ldn 15 days by cor~leting and filing a notice of appeal ~t the Office ofthe 
Exeo..rtive Officer. .·· ·· · ·· 

Article 8.02. CONSISTENCY DETERMINATION CRITEF..I..;.. 
. ,.,.. . . .' 

LEGISLA.TIV'E LAND U$E;IJEdSION CONSIStENCY. · 

(a) I~ the review, -e<.;~~ation, ang. deter:n"Jnation of consistency regarding legislati:"ve 
la<:id use decisions, the Authof;ity Boar(!· shall di$appi-ove ~ylegis!athre laM use decision for 
which there is substantial evid~nce supported by the rec.hrd, that· 

(1) Provides <:~.lartd u~e d~gfiati6n ~b~ allows more inte11se lru.""!d.uses than tr.;,e 
uses permitted in the Reuse Pian' foft.tte affeq?d temtoty; 

(2) Provides a ~'l;'elopmen,ti.lor~· dyok thau.th~·"density of use 
permitted in t.'le R?use :!?~ for the ~e&ed territdf.-y; 

(3) Is not ill substantial c(:rnformanee with applicable program$ s:PedJied m the 
Reuse Plan and SeCtion 8 .02. 020 of this M~ster Resblution. 

( 4) Provides uses which conHict or are incompatible with uses permitted or 
allowed in th-e Reu~e Plan for the affected property or which cor..ffict or are 
i.T.lCOmpau~le with open space, rec!ea.tiona!, or kabitat ma;·1agemem areas 
witr.dn t.he jurisdiCtion of the Authority; 

(5) Does not require or other-v;ise·provide for the fina.'1cing and/or installatio:n, 
constructior-.~, and maintenance of all infrastructure necessary to provide 
adequate public services to the property covered by the legislative la.nd 
use decision; and 
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· ( 6) Does not require or otherwise provide for implementation of tb.e Fort Ord 
Habitat Management Pian. 

(b) FORA s.hall not preclude the transfer of intensity. of land uses and/or der,sity of 
developm~nt L.'1vo1Ving properties Within the affected territory as long as the it;rnd use decision 
meets the overall inter..s!ty and density criteria of Sections 8.02.010(a)(l) and (2) above as long as 
the cumulative net density or intensity oftt;e Fort Ord Territo-ry is 110t increased. 

(c) The Authority Board, in its discretion, may :find a legisfa.tive !and u~~q decision is in 
substantial conwliance with the Reuse Plan when the Authority Board finds that the applicant land 
use ag~;;y p~ demoP..strated compliance with the provisions '~pecified in this section and Section 
K 02. 0~0 of' this ~Jaster Resoiti.tion. 

8.02.020. SPECIFIC PROGRAMS AND MmGAJ.'{Q:N,-~~SJIB,~~ FOR .... 
IN~LUSION JN LEGISLATIVE LAND USE D~CISIONs.·: 

{a) ·Prior to approvlli~{~;cl~~~;;~;;~;;;nts~~,e~~)~d,use ~ency shaH act to 
protect ~'l!ral resources fu"ld open spaees onFort Ord t~-ory ~y fu.j;luding $:) open space ~"ld 
conservation policies a.Tld progri.t-ns oft:1e Reuse Plan;. aP?li~bi-e to~~ ~ agency~ i."lto their 
respecti'l,t'~_~er.--era!, ru'~'!.. ~d specific plans. ···- ------·-~---"~--:~--.... -·-'-·""-·····--· ··-······· 

. , ......... - : ...... - . . ..... ~-............. ,~ , .... -.-.. ' 

(1) 

(2) ' 

Each i®d use ggency shali reView ·each appLication for a development 
errtit~~~t. for oompatilJ.Jtty wit.\ adja¢,.,~ open space }fmf;l ~ and 
requi.r?- s;lltabl~ open srace bitfferHo be rowrporated mto til? . .· 
dev~iopmeirl: plans ofany potenr.ally inco:rnpatibie land uses as a condition 
ofpf6)ec-t apptdvat · 

\Vnen buffers are required as a condition of approval adjacent to Habitat 
VJ.anagemet¥ areas, tti.e ·lrt1ffer shall be designed in 11 rrUif-mer consistent -;,vith 
tho5e gUidelines set out in the Habitat Management. Plan. Roads shall not 
be allowed within the buffer area adjacent to Habitat Mat-.agement areas 
except for restricted access maintenance or emergency access roaqs. 

(b) Each land use agency shall include policies and programs in their respective 
applicable general, area. and specific plans that will ensure consistency of itltute use of the., 
property within the coastal zone through the master platlcing process of the Califomia Departlllent 
of Parks and Recreatior~ if applkabie. All fhfure use of such property shall comply with the 
requirements of the Coastal Zone ?far.ageni~mt Act and the Ca.ljfomia.Coastal Act and the coastal 
consistency determination process. 

(c) Monterey County shall include policies and progra"US in its applicable general, area, 
and specific plans that wm ensure that fi..>ture development projee".s at East Garrison are compatible 
'\\lith the historic contex"t and associated land uses a."ld development entitlements are appropriately 
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conditioned prior to approval. 

(d) Each laJJ,d use agency shall: include policies and progra.."'!ls in their respective 
appHcabie 12:~erai, area, a.'1.d spec;i:fic plans' that shal.lliw.itrecr'eation in environmentallysensitive 
areas. including, but:not 1~-lnted t&', dun~ and areas Witlf'tare, endangered,. or threatened plant or 
llnlHW COn'UUUrut}es tO pa~~ive, ldw intensity recreau011;: dependent OTI t~e r?source '::md CQffipatible 
with its long term proteCtion .. Such policies and prograrris shall pro.hibi:tpassive •. lov.rd~nsity 
recreation iftht; ]3oard.findstha~ such pa;:;sive, low densit-y recreation ·will comnromise the ability 
to maintain a,~ edvh:o~ertt~y'S~P,Sl~~'resotlrce. ' ., . ·· .. .. . .·. 

{e) Each; hrria rise agency shan ir'..c1ude polides and prO~!fS in, their respe~ive 
applicable general, area, an~ specific plans that shall encourage lat""ld ~es that are c(l~ph.ifble with 
the Character of me S'.liTOU.!J.ding districts Of neighborhoods and discourage new iimd use activities 
wr.Jch are poten):ial n~is@pe~ tu'"1t1(orh,<iZards 'Within and in close proximity to residential areas, 
Reuse of property 1:n t."ie P: .. tmy tirtia:niied fobtprlht shou1d be' enpourased.- .. · .. 

.. . : .. :,· .:'{·· .. '·.' . 
(r') . , Eficb.land use agency with jurisdiction over p~;pertyin ti-xe A.rmy urbar>lzed 

footpri_.nt F>h.~H adopt th~;&uiitihti resottrdes policies and prOgri;jmS oft..};.e Reuse ~Ian concerning 
histcpc pr~~ery~ijqri .. ~'&! 'sh~fproVide appropnate incentives. f.oi, historic preser.ifarlc~ and reuse of 
r.istorlc properlY,' as deih.~~~d bft&e:aftected Jand use age?cy, fu their respeCtive ipplitahle 
general, area, and specific plans. · · ·· ·· · ' · · · · · .· 

(g) . 'fh,e Coi,lrit'; df:M..Onterey st:;an a..~nd th~ Greater Mc;ntere:y Peninsula ;\.rea Plan 
and desigriate 'th~.Hi:ttbnc East Gar!isotL•\fea as an ~~:qnc.distriCtiti ~~e {::ounty Reservation 
Road Plar.ning Afea. Th~ East·Garr.:ison shaH ~ PlEU)li~ lU14 zo~ed for pia;[i.~ed devek1pmerrt 
mixed uses conSistent \1</iili ilie Reuse Plar~ .·In ord~r t~.~pZ~m~t tt.i~ aSfi~6tof the pla.'l, the 
CoUnt';! shall adopt at least one specific pla.'l for the East Qa,.:.nspri a,rea fu,lcl such specific plan shali 
be approved ~efore a.'ly development entitlement shall be approve.dfot such area. 

(b.} • Each Iarid use agency $hail include pc;lici~s and prognu11s in th{;ir respective 
applicable genetal, at~ and specific P4ms that sh@ supp<nt an. ~~t~orit nedessary to ensure that 
sewage ~. eaimen!faciiities bpetate in corilpli@c~ ~ith waste di~hargireqilitements adopted by 
the California Regional Wat~r·Quality Contrpl~ard. · · · · · 

(i) Eat:h !and use. agency shall w;i_opftb~ ;f'oAp,..vl,Jlg policies and progra-ms 
. (1) • 'A 'solid waste reductio~ and, recycling prqgrilffi' awilcabfe to Fort Ord 

territory consister-tv~zitl1 t!le}lroVisiorisoft1:u~ CaliforrJa Integrated Waste 
Y.illnagementActqfl~89, Pub~cRes.durcei Code Section 40DOO et Sf!q. 

· (2) A program that ~ml1 e~ur~ tha~ (;;~9~ 1a:rtd use'ir.g.ency carries ct.'i: all action 
necessary to enst1re that t.'le installation of -watei: supply wells comply mL1. 
State of California Water Well Standards and weli standards established 
by the Monterey Crrt~w; Health Department; a.Tld 

(3) A program that will eii-Sure th~t each· land use agency carries out ali actions 
necessary to. ensure that distribution and storage of potable and non~ 
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potable water comply wit.i. State Health Department regulatior.s. 

(i) Each land use agency shall in.ciude policies and programs in their respective 
applicable gev.eral, area, and specifk plans to address water supply and water conservation. Such 
policies and progran'..s shall include the following: 

(I) Identification of; with the assistance of the Monterey County Water 
Resources Agency and the Monterey Penins-dla Water Management 
District, potential reservoir and water impoundment sites and zoning of 

(2) 

(3) 

(4) 

(6) 

("1\ ,, 

(8) 

(9) 

sucp sites. for wateish~d use, thereby predudi'lg urban development; 
Commence working with appropriate agencies to determine the feasibility 
of developing additional water suppiy sources, such as water i.:nportation 
and desalination, and actively participate in implementLttg the most viable 
option or options; 
Adoption and enforcement of a water conservation ordinance which 
includes requirements for plumbmg r~ofits arid is at least as stifugent as 
Regulation 13 of the Monterey PeniP..su1a Water Management District1 to 
reduce both water dem~d and effluent generation 
Active participation in the ;;apport of the development of"redaimed" or 
"rec-jded" water supply sources by the water purveyor and the Monterey 
Regional Water Pollution Control Agency to ensure adequate water 
supplies for the territory within the jurisdiction of the Authority. 
Promotion of the use of on~site watet collection, incoroorath:lli: measures . . ~ -
such as cisterns or otla~ appropriate improvements to collect surface water 
for in-tract irrigation and other pon-potab!~ ure. 
Adoptiori ofpolici~s and p~ograms consistent with the Aut.l:tority's 
Development and Resource Management Plan to establish ptograms and 
monitor development at territory within t'l-.lejurisdiction of't"le Authority to 
assure that it does not exceed resource constraints posed by water supply. 
Adoption of appropriate lfu"ld use regulations that vAll ensure that 
development entitlements will not be approved: until there is veti.ficiation of 
an assured long-term water supply for such development entitlements. 
Pa.t-ticipation in the development and implementation of measures that will 
prevent seawater intrusion into the Salinas Valley and Seaside 
groundwater basins. 
L-nplementation of feasibie water conservation methods where and when 
detei:mined appropriate by the land use agency, consk--tent wiLI-t t.l:!e Reuse 
Plan, mduding: dual plumbing using non-potable water for appropriate 
fur.t:Ctions~ cistern systems for roof-top run-off: mandatory use of reclaimed 
water for any new golf courses; limitation on $e use of potable water for 
golf courses; and publication of armual water reporLS disclosing water 
consumption by types of use. 

(k) Each land use agency shaH include policies and programs in their respective 
applicable general, area, and specific plans that will require rtew development to demonstrate that 
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all measures will be taken to ensure that stonn water runoff is mi.:nimized and infiltration maY..imized 
in groundwater techarge areas. Such policies. <Ufrl progr-ams shall include: 

(l) Preparation, fldoption, .. and entorcein.~nt of a storm water detention plan 
t:hat identifies potential storm wat~r detention design and impieme1>tation 
measures to be considered in .all new develOpmen~ iri order to increase 
iti'oundwater recharge and. therci>y ,reduce pQt~tial forf.Urther seawater 
i;trusion and prqviqe for~. augm~ntati9i1 of fhiu!.e<W~er supplies. 

(2) Preparation; a,dopti011., .and enforce1Ilent,o'f aM"' lifer Drainage Plan to 
· assess the exiStirig natu;at ~'1d ·!fuln:-made ~kainage·r~ciuties, recommend 
area~wide impr&vements·b~d on tn~;approved R.~Jse Plan. and develop 
plans :fo~t~e. contr6l9.f stp~,yv~~err~riO.ff if8zli ·~.;tt~·developr.nent. Such 
plans for control of storni v/atex itino:ff shfill conSider and wJnimize any 
po"tentia! for grou.'ldwater degra,pation ~+id i)rovide·r&the long term 

· .... monitoring and nlafut<:ma.c;ce 6.f all stoirti Water ietenti6:n ponds. 

(I) Each land use-agency shan adopt p61idei and progr<L'11S that ensure that all 
proposed 1a.'1d uses·on th~ For~: did temtory ru;e cops!:ifeirt v.iith iM haz.iirdO'.is a11d toxic materials 
dean-up levels as spee~eo by Si'.ate @4 f'ed,erru reg#latiOTL 

' ~ . ·. '. . : · .... , ... i· .. , : 

. (m).' Eacbland ~igency~~a1f~dtpt~')d~h:furce an ordinance acceptable to the 
California Departm,ent offpxic ~ubstany~s. Co:iitrol '(<Ti'TSC'}to oonrrol ~.d restrict excavation 
or any S.;:)i! movement on tho§~ par~e~s of the. fort brd t~mtpi<j w.hich wei'~ contaminated with 
unexploded ordnanc-e ar1d expl~~v~s, , :Such ordit1fuice shall prdhibit any digging. excavation, 
development~ or grouml ttisturbance ~faii.y t"Pe to be caused (}t othwlise ali6wed to occur 
without cqr.r.p:jiance :vJith the ordi:ruinte~ . A ia.Ti~ ti5e ageitcy' s1J.a1l not make i:iny substantive change 
to such ordinance Without priqr notice to and 'appro viii by DTSC .. ·. 

. . '. ··., ' : . 

(n) Each ]Etid use age~~yshall iridude policies a."ld prograif.s in their respective 
applicable general, atea, ~nd sp~cific pians that will hefp ensure arf efficient regional transportation 
network to access the t;:;rritozyrin#rthejur.Sdictkm'Ofthe Authority, consistent with the 
stat1rlards ofthe Trar.spor.ition Agd:~cyofMdnterey Cou:trty; Such policies and programs s.'lall 
include: . · ·. · · .· ... 

Establisfunent and provision of a dedicated funding mechanism to pay for 
the "fair share" of tire impact on the regional transportation system caused 

· or contribt.'ted by de've!eiJment vn territory w'itt.m the jurisdic.~on of the 
A..rithority; arid 
Support and participate in regional and state plawing efforts and fhnding 
pn)grams to provide an efficient regional transportation effort to access 
Fort brd territory. .. 

( o) Each land use agency shaH include policies a.1.d programs in their respective 
applicable general, area, and specific plans W.'1at eru,"1lfe that the design and const .... '"llction of all major 
arterials wirr.in t1/.e territory under the jurisdiction of the Authority will have direct connections to 
the regional network consistent with the Reuse Plan. Such plans and policies shall include: 
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(1) 

(2) 

Preparation and adoption of policies and programs consistent with the 
ALJthority' s Development and Resource Management Plan to establish 
programs and monitor development to assure that it do~ not exceed 
resource constrait1ts posed by transportation facilities~ 
Design and constf"itction of an efficient system of arterials in order to 
conrn;ct to the regio1ml transportation system; and 
Designate local truck routes to have direct access to regional and r,.ational 
truck routes artd to provide adequate movement of goods i•·1to and out of 
the tenitory under the jurisdiction of the Authority. 

(p} Each land use 11gency ;;~ mc)ude policies and programs in their respective 
applicable general. area, and specific pla.11s tp proVide regional bus service and facilities to serve 
key activity centers anq key corridors :wiwJn the ter.itory under the jurisdiction of the Authority in 
a manner consistent with the Reuse Plan. 

( q) Each lar1d use agency shai1 adopt policies a.'ld programs that ensure development 
and cooperatiOn in a regional law enforcement progra!ll that prore-cite5 joint efficiencies in 
operations) identifies additional iaw enforcement needs~ a..1.d Ideni:ffies and seeks to secure the 
appropriate fanding mecharusms to provide the requiied service$. 

{r) Each land use agency shall incrude policies and programs in their respective 
applicable general, area, and specific pia,.'lS ij:lat ep;;ure d~v~opmem of a regional fire protection. 
prog.ra.tn that promotes joint efficiencies ll1 operationS. identifies additiortal fire protection needs. 
a."1d ident'Jies a•'ld seeks to seo.Jre tht; appropriate funxling mechanisms_to provide the required 
services. 

(s) Each land use agency shall include policies and progra..t11..s in their :resp...,<>ctive 
applicable general., area, and specific pla.nS that will ;ensure tnat native plants :from on-site stook w:ill 
be used in alllru1dscapir..g except for tUif areas., where practicai -at!d appropriate. In areas of nat.ive 
plfu"lt restoratiofl., all cultivars, including, but not limited to, mail.iatnta and ceanothus, shall be 
obtai!'~d from stock originating on Fort Ord territoty. 

8.02.030. DEVELOPlY!ENT .ENTITLEJMENT CONSISTENCY .. - . . ... ''-· ._., ; . . 

(a) In the review, evaluatiO!'., and deterr'.illlation of consistency regarding any 
development entitlement presented to the A1..>tiiorlty Board ptirsuant to Section 8.01.030 of thls 
Resolution, the Authority Board shall withrwl<;i a finding of consistency for any development 
entitlement that: 

(1) Provides an intensity of land uses which is more intense than that provided 
for in the applicable legislative land use decisions which the Authority Board 
has found consistent with the Reuse P1an; 
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(2) 

{3) 

(4) 

(5) 

(6) 

(7} 

Is mote dens-e than t.~e density of development penrJ.tted in the applicable 
!egislative iand use decisions which the AuthoritY Board b..as found 
cbnSistent 'v...'ith. the Reuse Plan; · · · · 
Is n6t tonditioned. upon provi4ing, pe¢omung, funding. or making a11 

agreement guaranteeing the provision, perforiilarice, or funding of all 
programs applicable to th-e dexelo;gweiitentt=tlement as specified in the 
Reilse Pian <md i11: Section 8.02.020 pf this Master Reioiution and consistent 
with' local deterrr.inations rnit<:~e pursuant to Section 8.02.040 0fthis 
ResOlution, · ··· · · 
Provides USeS which C(}P.fuct or are in~inpatible 1-vrth uses permitted or 
allowed in the Reus~ :pj.\'in_ for t~'1e <'!f[ecJ:~d pro perry or whlch corJ:1ict or are 
. lUC()ihpat~le .w,ith ¢pen SflfiC.e, t~pn;a#brtai; 0£ flablfat IT'>anagement areas 
within the jurisdk;t..ionof t.he A:Ut4oi:itY:;' .. · · 
Does not reauire or otherwise pruvid~'for the flmirii:iri.g and installatior.., 
COTl..struction: and maintenance .of all t.1..-£tastract:t.i.'re necessa1 t:Cr pro .... 1de 
adequate p:u~Ji~ services to tbe.propertY covered by the applicable legislative 
ia,"id use decision. · · 
Does not require or othenvise pinVi:d.e for ii:rip!ementation of the Fort Ord 
Habitat Management Plan.'. , · . · · . · . 
Is not ccm.siste.'1t with the :Hig;.'l.way r·scemc Corridor design standards as 
such s~an(Iards ~y be c!evefope~ and approved by the Authority Board. 

,• . \. ... ' ' ~ . : . . . ' ..... 

ADOPTION OF REQL~D i>I{Pi;Fk"fS. 

No development entitl~ment shall be approved or <Xhidit:!oruilly appr~ved within the 
jurisdiction of a:ri'j land use agency until the larid use agency has taken appropriate action, in the 
discretkm of the land use agency, to adopt the progra.>n.S specified in the Reuse Plfu>, the Habitat 
Ma.-mgemem Pia!>.; the Deyelopw~nt and RI,;Soutte Management Plan, the Reuse Plan 
Enwo..""lmental impact Report l'vt~gation'and MorJtortng P1at1 and this fvf..aster Resolution 
applicable to such development entitlement. · · · · · 

Article 8.03. E:NV"IR9NMENTAL QUAI.J.'r:i. 

8.0'3.010. ENV'IRONM:EI'fTAL QUALITi ANTi P'LTRPOSE. 

The pt.\'i'Poses of this article is to provide guidelines fur the st11dy of proposed activities a.TJ.d 
the effect that such activities would have on the eitvi:ronrrrent in accor.dance with the requirements 
of the Califowia EnvirorunentaJ ·Quality. Act ("CEQA"}. · · 

8.03.020. DEFINITIONS. 

Except as otherwise defined in this section., words and phrases used in this article shaU have 
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the sa.-ne meaning given them by Chapter 2. 5 of the CaliforrJa Environmental Quality Act and by 
Article 20 of the State CEQA Guidelines. 

8.03.030. STATE CEQA GUIDELINES ADOPTED. 

The Authority hereby adopts the State CEQA Guidelines ("Guidelines") as set forth in Title 
14, Section 15000 et seq. of the California Administrative Code and as may be amended from time 
to time, Thls adoption shan not be constn..-r.ed so as to limit the Authority's ability or authority to 
adopt additional impleme>"....rting procedures in accordance with Section 15022 of such Guidelines, or 
to adopt other l-egislative enactments the Board may d~m nec,:essarJ or convenient fcir the 
protection of the environment. 

8.03.040. ll:Xl!:CUTIVE OFFICER'S RESPONSIBJLITY. 

(a) Tne Exe--...utive Officer shaH, consistent with FORA. obligations: 
(1) Generate and keep a list of e::re:npt projects and report such list to the 

. Bo&.-u. 
(2) Conduct witial srudie$. 
(3) Prepare negative decbu""'ations. 
( 4) Prepare draft and :final environmental impact report..S. 
( 5) Consult with ~nd obtain coiTLrnents from other public agencies and 

members of the public' with regard to the'envir~enta! ~ffect. of projects. 
includ;ng "seeping" rr.-.t;:etings when deemed necessa..--y or advisable. 

(6) A.ssure adequate Opporhi.ntty and time fqr p1;1blic review and COIT'llllent on a 
draft emr.xoh.mentai impact report or n:eg~ve d~ar?.tion. 

(7) Evaluate the adequacy of an e."J%-unmental w...p~t rf?PO:rt or t:;ega.tiw 
declaration and make appropriate recom.niendations to the Board. 

(8) Sub!lli~ the final appropriate cin-'ironmer.tcd document to the Board who 
'Win approve or disapprove a project. The Board has the authority to 
certifY the adequacy of the enviror.mental document. 

(9) File documents required er authoP..zed by CEQA and the St&e Guidef<!les. 
(IO) CoHect fees i:md charges necessary for t.lJ.e ir-'-'PlementatiQn of this 

artide in a:ir..ounts as may_be specified by the Boat-d. by resolution and 
as may be amended from time to time. · 

{11) Formulate niles ai:ld reg-..IIations as t."le Executi-ve Officer may detem'.ine 
are necessa."y or desirable to further the purposes ofwis article. 

COMPLETION DEADLINES. . .. 
(a) TirP...e limits for completion of the various phases of the en-vironmental review 

process shall be consistent with CEQA and Guidelines and those ti.rne Emits are incorporated in 
tbis article by reference. Reasonable extensions to these time limits shall be allowed upon cor..sent 
by any applicant. 
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(b) Time limits set forth in tins section shall not apply to legislative actions. 

(c) 
appeal. 

P...ny time limits set forth in tltis section shall be suspended during an adnJinistrative 

8.03,060. PUBLIC NOTICE OF ENVIRONMENTAL DECISION. 

(a,) NotiCe ofthe decision of whether to prepare an environmental impact report, 
negative declaration. or declare a project exempt shall be avaiiable for public revil~w at the Office 
of the ExeoJ.tive Officer. Notices of decisions shaH be provided in a ma...<mer consistent with CEQA 
and t.~e Guidelines. 

(b) Notice that the Au-thority proposes~,~p·adopt a negati-ve,d~Iaration shall be . 
pro'V'ided to the public at least ten {1 0) days prior to the date of :the meeting at which consideration 
of adoption of the negative li.echfration shall be given. 

(c) Notice of decisions to prepare an enviroP..:mell"w.l impact repor~., negative 
declaratior1, or project exemption shall be givert to all organizations ~id ,individuals who r:ave 
previously requested S"<lOh notice. Notice shaH also be given by publidarion one -time 1n a 
newspaper of gen.era1 circulatioh in Monterey Count"J. 

. 8.03.!170. APP:Effi...L OF ENVIRONM:E~"TAL DECISION . 

(a) . Within fifteen (15) days after the Executi"ve Officer !frovidesnoti5e of' a decisiort, 
a.1.y inte~ested P.erson rnayapp~ai the decision to the Board 'by CO!Ilpi~..i.<"1g ai]~flling a notice of 
appeal at th.e Office of the ExecutiVe Officer. 

(b) The appeliant shall pay a fee in the amou-nt as specified in S.ecti.on 8.01.050 (a) of 
this Resolution. 

(c) T!.e Board s:h..al1 hear all appeals of decisions on a..1.y en"r..row-nental issue. The 
hea.-:ing shall be _limited to tonsiderations of the envi:romnental or proeedwal issues raise-d by t.he 
appellant in the written notice of appeaL The d~cision of the ~ecudve Officer shall ~b':l pres-umed 
correct and the burden of proof shall be on me appellant toJ:~tqbJisb, rJtlJ.~r#.\§.e. The Board may 
uphoi(fot reVerse the-eri'vitoruriental decision, or remand t.he decision back to the Exev"'Utive Officer 
if substantial evidence of procedural or significant new environmental issues are presented. 

(d) The decision of the Board will be finaL .. 
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8.03.080. CONFL!Cf DETERMINATIONS. 

This article establishes procedural guidelines for the evaluation of the environmental factors 
concerning activities withln the jurisdiction of the Authority and in accordance with State 
Guidelines. Wnere conflicts exist between this a.rtide and State Guidelines, the State Guidelines 
shall prevail except where this article is more restrictive, 

Section 3. This resolution shall become effective upon adoption. 

PASSED AND ADOPTED this_ day of ____ -' 1998,-upon motion of Member 
_____ ___, seconded by Member and carried by the following vote: 

AY.tS: 

NOES: 

ABSENT: 

•' 
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DEED RESTRICTION AND COVENANTS 

TIJ:s Deed Restriction and Covenants is made this __ day of 199 __, 
by the Fort Ord Reuse Authority e'Owner"), a governmental public entity organized under the 
laws of the State ofCaliforr.ia, with reference to the following facts and circum$tances: 

A Owner is the owner of the real property described in Ex...hibit "A"' to this Deed 
Restriction and Covenants c•the property"'), by virtue of a conveyance of the property from the 
United States Government and/or the United States Department of the A:r!ny to Owner in 
accordance witt~ state and federal law, the Fort Ord Base Reuse Plan ("the Reuse Plan"), and the 
policies $l.d programs of the Fort Ord Reuse Authority. 

_., .~ . 

B. Future development of the property is governed under the provisions ofthe Re>Jse 
Plan and other applicable general pla.'l. and land use oniiF..ances and regulations of the local 
governmental entity on which the property is located co:nsistent with the Reuse Plan. 

C. The Reuse Plan provides t,iyat the property can only b~ U$ed a11d developed in a Planner 
coni.stent ~th the Reuse Plan. · ·· · 

D. The Reuse Plan recognizes t.':l:at development of an property conveyed frorn. fORA is 
constraine~ by limited water, sewer. transportatio:n. and other ir..frastmcture services and by other 
residual effects of a former militiL.ry reservation, including unexploded ordnance .. 

E. It is the desire and intention of Ow-ner, concurrently v..1th its acceptance of the 
conveyance of the property, to recog:r.ize at'1d acknowledge the existence of these development 
constraints on the property a.."ld to give due notice of the sa.me to the public and any futllre 
purchaser of the properry. 

F. It is the intention of the Owner that this Deed Restriction a."'ld Covenants is irrevocable 
a.11d shall constitute enforceable restrictions o:n the property. ----- ...... _____________________________ .._ .... ._.. -~- ·- ~ ........ ---- -- .. -----·-----~ .. ---

NOW, THEREFORE. Owner hereby irrevocably covenants that the property subject to 
tJ-ijs Deed Restriction and Covenants is held and-shall be held, conveyed, hypothecated, 
encumbered~ leased, rented, used, occupied, and improved subject to the follow.ng rest."'ictions 
&"1d covenants on the use and enjoyment of the property, to be attached to and become a part of 
tJJ.e deed to the property_ The Owner, for itself and for its heirs, assigns, a.'1d successors in 
interest, covenants and agrees that: .. 

1. Development of the property is not guaranteed or wammted in any rna.l!ll1er. Any 
development of the pmperty will be a."1d is subject to the provisions of the Reuse P!in, the policies 
and programs of the Fort Ord Reuse Authority, induding the Authority's Master Resolution, and 
other applicable general phm and !.and us-e ordinances and regulations of the local governmental 
entity on \.vhich the property is located and compliance with CEQA. 



2. Development of the property will only be allowed to the extent such development is 
consistent with applicable locai general plans which have been determined by the Authority to be 
consistent vlith the Reuse Plan, including restraints relating to water Sllppiies, wastewater and 
solid waste disposal, road capacity, &"ld the avrulabi1irf ofin:fras:trO.cmre to supply these resources 
and services, and does not exceed the cortstrah'J: lin'Jtations described in the Reuse Plan and the 
Final Program Envif~!u-nental Lrnpacl Report brttlie Reuse Pla."l . 

... 
J. ----~~----~----------------------------~--------~--------~----------

4. This Deed Restriction and Covenants shan remain in full force and effe~ immediately 
a11d shall be deemed to have S11ch full force and effect upon the first conveya.,.,~e Oft~~ property 
from FORA, ·and is heiebfdeemed a.,d agreed to be a covenant ;ro:rtnj."'lB with the land binding aU 
ofthe 0<-...mer's assigns orsi.!ccessoridn irtreteSt. : . . . . .... 

5. lfany pro1:ision of this Deed Re$fsiction a."l.d Covenants is held to be inv-alid or for any 
reasvn becomes uner.forceabie, no other 'provision shall be thereby aff'ected or impaired. 

6~ Ov~er agrees to record this Deed Restriction and Covena:r.is as soon as possible after 
the date of e~ecit'"tio!i 

ll...J VliTNESS WtlEREDF, the foregoing instr.unent was Stlbscn'bed on the day fui.d year 
,.. . • 'tt . rust aoove tvn. en. 

0\VN.cR 

•' 

-~· 

/ 



-----------------~----. -~---

EXHIBITC 



NOTICE OF APPLICATION OF PLA..N A.i'lfD DE\t:EL0Pl\1ENT LRdlTATIONS 

This Notice of Plan Application and Development Lirn.itations is made thls __ day of 
--:-----:---" 199 __,. by the Fort Ord Reuse Aut..'l1orlty ('"Authority"), a go-vernmental public 
entit'f organized under the laws of the State of Califor.nia, with reference to the following facts 
and circurf!..stances: 

A. Authority, consistent wit..l: its charge and obligations under the Fort Ord Reuse 
Authority Act, Title 7. 85, Section 67650, et seq., of the Cal!foro..ia Government Code, has 
prepared a.11d adopted a Fort Ord Reuse P1w"l (the •",R.euse Pla.-1"') as the controlling plai'i,ning 
document regulating and limiting development of property wit:b.in the territory of the former Fort 
Ord W.tilitary Resarvation. 

B. Future development of the property is governed under the provisions of the Reuse 
Pian, the policies and progra..-rns of the Authority; mcluding the Authority's Master Resolution, 
and other app1icab!e gener.a.l phui and land use ordinances and regulations of the local 
govenunental entity on wi"Jch the property is located. 

C. The Reuse Flan provides t>i.at the p:ropert'j can only be used and developed in a matl..i1er 
consistent -with the Reuse Plan. 

D. Tne Reuse Piar• recognizes that development of all property conveyed from FORi>,. is 
constrained by limited water, <S.ewer, tra.nsportatio~ at"ld other infra...·~tmcture services. 

E. It is the desire and intention of Authority to give due notice of the existence of these 
development constraints on the property Vlithin t..~e ten"..tory of the former Fort Ord Milita!-y 
Reservation to t.~e public and any future purchaser of the p:ropert".f. 

NOW, Tf··::EREFORE, Authority hereby gives notice to the public and a.1y and all :ft.~ture 
!J1filners of property located on territory vmhin the bounda..Ties of tpe former Fort Ord Military 

--- --..Reser..;.atio<;l_,.:tl:>..at-·-----·---~ _ -·-·--· --- _ ---~·- ---·------ ----·-- ---··----·---

1. Development of the property is not guaranteed or warranted in a.."iy mar,ner. A.r:.y 
d ; ~ j iJi . - - b' . . .h ' . Jl h R TI! ' ;: • eVelOpment OI tne property WI • pe and 1S SU ~eet 1:0 t e ptOVlStOnS OA t e - euse r tail, tne iJO!lC1e$ 
and ptogra.111s of the Fort Ord Reuse .A..uthority. including the Authority's Master Resolution. and 
other applicable general pla."1 and lfu"ld use ordina.1.ces and regulations of the local goverr-.>111ental 
entity on which the property is located and compliance with CEQA. .. 

2. Developn::..ent of the property will only be allowed to the extent such development is 
consistent with applicabie local general pl&'lS which have been deteffi'!jned by the Authority to be 
consistent with the Reuse Plan, including restraints relating to water supplies, wastewater and 
solid waste disposal, toad capacity, an-d the availability of infrastructure to supply these resources 
and services1 and does not exceed the conStraint limitations described in the Reuse Plan and the 
Final Program Environmental Impact Report on the Reuse Plan. 

·.y.. 
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f.N VIITNESS WHEREOF, the foregoing instrument was subscribed on the day and year 
£it&t above written. 

Authority 

ACKNOWLEDG1vffiNT: 

... ------.. ------- -·-· ---~-- ..... ~-- ..... -._........_. __ .. -- ....... -----·--- -- --~~--·-·---·.---~--·- -·- ............... - -·-

F:\WP\V1N60\1XI\FQRAIDEED.RES 

.. 





Urban Village and Employment Center with approximately 85 acres dedicated to 
Office/R&D and Business Park/Light Industrial land uses. These manufacturing and 
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air 
pollution, which may adversely affect the recreational opportqnities and experiences at the 
Youth Camp District. The MOUT POST facility would also potentially conflict with the 
Youth Camp District due to noise and public safety risks. 

The following policies and programs developed for the~ Reuse Plan for Monterey 
County relate to both the protection of open space and compatibility of open space areas with 
adjacent areas: 

Land Use Element 

Recreation/Open Space Land Use Policy A-1: The County of Monterey shall protect 
encourage the consef'Tv"ation and preservation of irreplaceable natural resources and open 
space at former Fort Ord. 

Program A -1.1: The County of Monterey shall identify natural resources and open space, 
and incorporate them into Greater Monterey Peninsula Area Plan and zoning designations. 

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Ecosystem 
Easement deed restriction that will run with the land in perpetuity for all identified open 
space lands. 

Recreation/ Open Space Land Use Polley B~2:TneCounty ofMonterey snail use open 
space as a buffet between various types of land use. 

Program B-2.1: The County of Monterey shall review each development project at former 
Fort Ord with regard to the need for open space buffers between land uses. 

Recreation /Open Space Land Use: Program E-1.6: TheY outh Camp District in the 
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp. 
The County of Monterey shall assure that this planned use is compatible with adjacent land 
uses which may include a public safety agency training facility with shooting ranges in the 
East Garrison area located to the East. 

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate 
with the universities, colleges and other school districts or entities the planning of both 
public lands designated for university-related uses and adjacent lands. 

Program A -1.4: The County of Monterey shall minimize the impacts of proposed land uses 
which may be incompatible with public lands, such as major roadways near residential or 
university areas, location of the York School augmentation area adjacent to the habitat 
management area, and siting of the Monterey Peninsula College'sMOUT law enforcement 
training program in the BLM Management/Recreation Planning Area. 

Further policies regarding the general protection of open space areas can be found in Section 4.3 -
Recreation and Open Space Element of the Dreift Fert Ord Reuse Plan. Additional policies and 
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programs to protect natural habitat resources and implement the HMP are listed in Section 4.4.3 -
Biological Resources section of the Conservation Element. 

While these policies ami programs require the identification of open space and natural habitat areas 
and review of compatibility with adjacent uses, they provide no mechanism for assuring that 
incompatible land uses will not be introduced. Therefore, significant adverse impacts on adjacent 
open space areas may occur. Implementation of the following mitigation measure would reduce 
potential impacts to the extent that they would be considered less than significant. 

Mitigation: Amend Program B-2.1 within the Fort Ord Reuse Plan to state: The County of 
Monterey shall review each future development project for compatibility with adjacent open 
space land uses and require that suitable open space buffers are incorporated into the 
development plan of incompatible land uses as a condition of project approval. When 
buffers are required as a condition of approval adjacent to habitat management areas, the 
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer area except for 
restricted access maintenance or emergency access roads. 

2. Impact: Development in the Coastal Zone 

Implementation of the proposed project would result in development of the coastal zone. In the 
Fort Ord Dunes State Park Planning Area, the Drtfft Fol''i Ot't! Reuse Plan proposes a 59cacre multi-use 
area, a 23-acre future desalination plant, and 803 9-1-9 acres reserved for park and open space. 'This 
coastal area, which contains significant environmental and natural resources, would be managed by 
the California Department of Parks and Recreation (CDPR) for habitat restoration and limited 

'-----------·visitor=-s-er.v.ing-activit±es~Bevelopment-of-the-proposed-multi-use-area,-whieh-weuJE!-].Jet@ntially-.--

include a 40-room lodge (including Stilwell Hall) and other associated facilities, has the potential to 
destroy or disturb a portion of these resources. 'The following policy and programs relate to 
protection and appropriate use of the coastal area: 

Land Use Element 

Recreation/ Open Space Land Use Policy E-1: 'The County of Monterey shall limit 
recreation in environmentally sensitive areas, such as dunes and areas with rare, endangered, 
or threatened plant or animal communities to passive, low-intensity recreation, dependent on 
the resource and compatible with its long term protection. 

Program E-1.1: The County of Monterey shall assist the CDPR to develop and implement a 
Master Plan for ensuring the management of the former Fort Ord coastal dunes and beaches 
for the benefit of the public by restoring habitat, recreating the natural landscape, providing 
public access, and developing appropriate day use and overnight lodging facilities (limited to 
a capacity of 40 rooms). 

Program E-1.2: The County of Monterey shall assist CDPR to carry out a dune restoration 
program for the Fort Ord Dunes State Park. 

Additional policies and programs to protect natural habitat in the coastal zone and to implement the 
HMP are described in Section 4.10 and are listed in the Biological Resources section of the 
Conservation Element. Any development in the coastal zone would need to be consistent with the 
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201 Mission Street 
12th Floor 

San Francisco, CA 941 05 

Board of Directors 
Fort Ord Reuse Authority 
920 2nd A venue 
Marina, CA 93933 

Law Offices of 

Thomas N. Lippe, APe 

January 8, 2014 

Attachment F.6 to Item 8a 
FORA Board Meeting, 3/14/14 

Telephone: 415-777-5604 
Facsimile: 415-777-5606 
Email: lippelaw@sonic.net 

Re: January 10, 2104 Meeting, Agenda Item # 8b: Certification of the 2010 
Monterey County General Plan 

Dear Chairperson Edelen and Members of the Board: 

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord 
Reuse Authority's ("FORA") pending certification of the 2010 Monterey County General Plan 
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and 
8.02.010. 

I am writing to clarify, amplify, and add to several comments that the Sierra Club and others 
have previously submitted regarding inconsistencies between the 2010 County General Plan and the 
Base Reuse Plan. The Sierra Club objects to FORA certifying the 2010 County General Plan 
because the 2010 County General Plan is not "consistent" with the Base Reuse Plan for a number 
of reasons. This letter will explain both specific inconsistencies and the legal standard that governs 
FORA's determination of"consistency." 

1. The 2010 County General Plan Is Inconsistent with the 1997 Base Reuse Plan Because 
it Weakens or Omits Applicable Base Reuse Plan Policies and Programs. 

a. The County General Plan/Fort Ord Master Plan Weakens or Omits Three of 
the Reuse Plan's Recreation/Open Space Land Use Policies or Programs: Policy 
A-1, Program A-1 and Program B-2.1. 

The Land Use Element ofthe Base Reuse Plan establishes Recreation/Open Space Land Use 
objectives, policies and programs that pertain to base land east of Highway 1 within Monterey 
County's jurisdiction. (Reuse Plan, pp. 213, 262-264, 270-272.) The Reuse Plan Recreation/Open 
Space Land Use objectives, policies and programs include four "objectives," seven "policies," and 
nineteen "programs." (Reuse Plan, pp. 270-272.) 

The 2010 County General Plan contains a section entitled "Fort Ord Master Plan, Greater 
Monterey Peninsula Area Plan." (County General Plan/Fort Ord Master Plan, p. F0-1.) The Land 
Use Element of the County General Plan/Fort Ord Master Plan restates, with three notable 
exceptions, virtually all of the Reuse Plan's Recreation/Open Space Land Use objectives, policies 
and programs. (County General Plan/Foti Ord Master Plan, pp. F0-21 - F0-24.) The three 
exceptions are Policy A-1, Program A-1 and Program B-2.1. 
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Reuse Plan Recreation/Open Space Land Use Policy A-1 provides: "The County of 
Monterey shall protect irreplaceable natural resources and open space at former Fort Ord." (Reuse 
Plan, p. 270 (emphasis added).) 1 Corresponding Policy A-1 in the Land Use Element of the County 
General Plan/Fort Ord Master Plan reads: "The County of Monterey shall encourage the 
conservation and preservation ofirreplaceable natural resources and open space at former Fort Ord.) 
(County General Plan/Fort Ord Master Plan, p. F0-21.) As a result, the County General Plan/Fort 
Ord Master Plan replaces the words "shall protect" with the words "shall encourage the 
conservation and preservation of." 

Reuse Plan Recreation/Open Space Land Use Program A-1.2 provides: "The County of 
Monterey shall cause to be recorded a Natural Ecosystem Easement deed restriction that will run 
with the land in perpetuity for all identified open space lands." (Reuse Plan, p. 270.) The Land Use 
Element of the County General Plan/Fort Ord Master Plan omits this program entirely. 

Reuse Plan Recreation/Open Space Land Use Program B-2.1 provides: 

The County of Monterey shall review each future development projects for 
compatibility with adjacent open space land uses and require that suitable open space 
buffers are incorporated into development plans of incompatible land uses as a 
condition of project approval. When btiffers are required as a condition of approval 
adjacent to habitat management areas, the btiffer shall be at least 150 feet. Roads 
shall not be allowed within the btiffer area except for restricted access maintenance 
or emergency access roads. 

(Reuse Plan, p. 270 (emphasis added).)2 

Corresponding Program B-2.1 in the Land Use Element of the County General Plan/Fort Ord 
Master Plan includes the first sentence of Reuse Plan Program B-2.1, but omits the second and third 
sentence, providing: 

The County of Monterey shall review each future development projects for 
compatibility with adjacent open space land uses and require that suitable open space 
buffers are incorporated into development plans of incompatible land uses as a 
condition of project approval. 

(County General Plan/Fort Ord Master Plan, p. F0-21.) 

1Policy A-1, in turn, implements Objective A, which provides: "Encourage land uses that 
respect, preserve and enhance natural resources and open space at the former Fort Ord." (Reuse 
Plan, p. 270.) 

2This program implements Policy B-2 ("The County of Monterey shall use open space as 
a buffer between various types of land use) and Objective B ("Use open space as a land use linlc 
and buffer.") (Reuse Plan, p. 270.) 
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Several members of the public previously commented to FORA that the County General 
Plan/Fort Ord Master Plan fails to include numerous specific Reuse Plan policies and programs, 
including Policy A-1, ProgramA-1.2 andProgramB-2.1.3 In response, Alan Waltner(FORA's legal 
consultant) argues that the County General Plan/Fort Ord Master Plan County General Plan 
"incorporate by reference" all Reuse Plan policies and programs, whether they are specifically 
identified in the County General Plan/Fort Ord Master Plan or not.4 

With due respect to Mr. Waltner, he is incorrect on this point. I start my analysis by quoting 
the text of the County General Plan/Fort Ord Master Plan that is relevant to the issue of 
"incorporation by reference" of the Reuse Plan, as follows: 

DESCRIPTION 
The purpose of this plan is to designate land uses and incorporate objectives, 
programs, and policies to be consistent with the Fort Ord Reuse Plan (Reuse Plan) 
adopted by the Fort Ord Reuse Authority (FORA) in 1997. This plan incorporates 
all applicable policies and programs contained in the adopted Reuse Plan as they 
pertain to the subject area. In addition, this plan contains additional Design 
Objectives and land use description clarification to further the Design Principles 
contained in the adopted Reuse Plan. 

The Fort Ord Master Plan consists of this document, the Greater Monterey Peninsula 
Area Plan, and the Monterey County General Plan. Where there is a conflict or 
difference between a goal or policy of the Fort Ord Master Plan (FOMP) and the 
General Plan or Greater Monterey Peninsula Area Plan, the more restrictive policy 
will apply, except that land use designations will be governed by the FOMP in the 
Fort Ord area. 

THE PLAN 
This plan incorporates the following Fort Ord Reuse Plan Elements, either directly 
or by reference to the adopted Reuse Plan, specific to those portions of Fort Ord 
under County jurisdiction and located east of Highway 1: 
• Land Use Element 
• Circulation Element 
• Recreation and Open Space Element 
• Conservation Element 
• Noise Element 
• Safety Element 

(Page F0-1 (emphasis added).) 

3See e .. g., Jane Haines' letters to FORA dated October 10, 2013, November 7, 2013, and 
November 8, 2013, and Sierra Club's letter to FORA dated October 10, 2013. 

4 Memorandum from Alan Waltner to FORA dated December 26, 2013. 
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LAND USE ELEMENT 

The Fort Ord Land Use Element is part of the Greater Monterey Peninsula Area Plan 
and the Monterey County General Plan and consists of those portions of the County 
ofMonterey Land Use Plan-Fort Ord Master Plan (Figure LU-6a) that pertain to the 
areas of Fort Ord currently under the jurisdiction of the County and located east of 
Highway 1, and includes the following text. The Land Use Element contains land use 
designations specific to Fort Ord. These land use designations are consistent with the 
land use designations (as base designations) included in the adopted FORA Reuse 
Plan. For each of the Planning Districts, overlay designations are included that 
provide additional description and clarification of the intended land uses and 
additional design objectives for that specific Planning District. The Fort Ord land 
use designations also include the applicable land use Goals, Objectives, Policies, 
and Programs directly from the Reuse Plan. These will constitute all the policies and 
programs to be applied to the Fort Ord Land Use Element. Background information, 
land use framework and context discussions, as they relate to the subject area, are 
hereby incorporated by reference into the Fort Ord Land Use Element from the 
FORA adopted Reuse Plan. In addition, the Land Use Map contained in this plan is 
the County ofMonterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse 
Plan. 

(Page F0-31 (emphasis added).) 

As pertinent to Policy A-1, Program A-1.2 and Program B-2.1 of the Reuse Plan 
Recreation/Open Space Land Use Element, the County General Plan/Fort Ord Master Plan contains 
several directives. First, the introductory "Description" states the purpose of the plan is: "to 
designate land uses and incorporate objectives, programs, and policies to be consistent with the Fort 
Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997" and that 
the "plan incorporates all applicable policies and programs contained in the adopted Reuse Plan as 
they pertain to the subject area." If that were the end of it, Mr. Waltner's argument would have 
some force. But there is much more to it. 

The "Plan" portion of the introduction indicates that the plan "incorporates" listed elements 
of Reuse Plan "either directly or by reference." Then, in order to determine which portions of the 
listed elements are incorporated, and whether the incorporation is done "directly" or "by reference," 
the reader must turn from the general language in the introductory sections to the more specific 
language in the individual elements. 

As quoted above, the introductory language ofthe Land Use Element of the County General 
Plan/Fort Ord Master Plan states: 

The Fort Ord land use designations also include the applicable land use Goals, 
Objectives, Policies, and Programs directly from the Reuse Plan. These will 
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constitute all the policies and programs to be applied to the Fort Ord Land Use 
Element. Background inforn1ation, land use framework and context discussions, as 
they relate to the subject area, are hereby incorporated by reference into the Fort Ord 
Land Use Element from the FORA adopted Reuse Plan. 

(F0-31.) 

This language tells the reader exactly which portions of the Reuse Plan Land Use Element 
are incorporated "directly" and which are incorporated "by reference." The "Goals, Objectives, 
Policies, and Programs" are incorporated "directly" and the "Background information, land use 
framework and context discussions" are incorporated "by reference." 

True to its word, and as noted above, the Land Use Element of the County General Plan/Fort 
Ord Master Plan proceeds to "directly" incorporate- word for word- virtually all of the Reuse Plan 
Recreation/Open Space Land Use objectives, policies and programs except Policy A-1, Program 
A-1.2 and portion of Program B-2.1. (County General Plan/Fort Ord Master Plan, pp. F0-21 - F0-
24.) 

We now return to Mr. Waltner's argument. If the general language in the introductory 
"Description" of the County General Plan/Fort Ord Master Plan stating that "This plan incorporates 
all applicable policies and programs contained in the adopted Reuse Plan" were sufficient to 
incorporate the entire Reuse Plan "by reference" then virtually all ofthe remaining language of the 
Fort Ord Master Plan and its Land Use Element discussed above would be superfluous and 
meaningless. 

Indeed, if Mr. Waltner were correct, there would be no need for the County General 
Plan/Fort Ord Master Plan, in its introductory "Plan" description on page F0-1 to distinguish 
between "direct" incorporation and incorporation "by reference." There would be no need for the 
more specific directives in the Land Use Element of the County General Plan/Fort Ord Master Plan 
to tell the reader exactly which portions of the Land Use Element of the Reuse Plan are "directly" 
incorporated and which are incorporated "by reference." And finally, there would be no reason for 
the Land Use Element of the County General Plan/Fort Ord Master Plan, its most specific statement 
on the topic, to recapitulate- word for word- virtually all of the Reuse Plan Recreation/Open Space 
Land Use objectives, policies and programs except Policy A-1, Program A-1.2, and Program B-2.1. 

In short, Mr. Waltner's construction of the Fort Ord Master Plan with respect to Reuse Plan 
Recreation/Open Space Land Use Program A-1.2 must be rejected because it violates the 
fundamental rule of statutory construction is that "[ c ]ourts should give meaning to every word of 
a statute if possible, and should avoid a construction making any word surplusage." (Big Creek 
Lumber Co. v. CountyofSanta Cruz(2006) 38 Cal.4th 1139, 1155.) 

It must also be rejected because it violates the rule of statutory construction that where 
general and specific provisions of a law address the same subject matter, the more specific 
provisions govern over the more general provisions. (Elliott v. Workers' Compensation Appeals Bd. 
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(20 1 0) 182 Cal.App.4th 355, 365 ["We further point out that as a matter of statutory construction, 
a specific provision relating to a particular subject will govern that subject as against a general 
provision"]; Code of Civil Procedure § 1859.) 

With respect to Program B-2.1 of the Reuse Plan, the evidence of the County's intent to 
exclude a portion of the Reuse Plan's Recreation/Open Space Land Use programs is even more 
specific, and therefore, more irrefutable, than it is with respect to Program A-1 because, rather than 
omitting the program entirely, the County finely parsed the program, keeping the first sentence of 
Program B-2.1, but omitting the second and third sentences. 

Finally, and perhaps most importantly, the County's rewording ofPolicy A-1 to replace the 
words "shall protect" with the words "shall encourage the conservation and preservation of' cannot 
be considered meaningless, as Mr. Waltner would have it, because the new language deprives this 
policy of its legal "teeth." As Mr. Waltner concedes in his December 26, 2013, memorandum, 
under well-established case law applying the "vertical consistency" requirement of the state 
Planning and Zoning Law, courts usually defer to a local agency's determination that a land use 
entitlement is "consistent" with a local general plan where the agency must balance the achievement 
of many competing general plan goals and objectives. But where a general plan policy is stated in 
mandatory language, such as "shall protect," the courts will enforce such requirements without 
regard to the usual deference to agency discretion associated with the "substantial evidence standard 
of review. (See e.g., Families Unafraid to Uphold Rural ElDorado County v. ElDorado County Bd. 
ofSup''rs (1998) 62 Cal.App.4th 1332, 1336, 1338, ,1342.) 

In sum, the County's selective recapitulation of the Reuse Plan's Recreation/Open Space 
Land Use policies and programs is meaningful in the extreme, precisely because the clear intent and 
the clear legal effect of this effort is to transform the mandatory requirements of Policy A-1, 
Program A-1.2, and Program B-2.1 into discretionary standards that are difficult for the public to 
enforce. 

b. The County General Plan/Fort Ord Master Plan Omits Reuse Plan 
Hydrology and Water Quality Programs B-1.3 and B-2.7. 

The Conservation Element of the Base Reuse Plan includes a number of Hydrology and 
Water Quality goals, objectives, policies and programs that apply to base land within Monterey 
County's jurisdiction east of Highway 1. (Reuse Plan, pp. 353-3554.) Tthe County General 
Plan/Fort Ord Master Plan omits a number of these policies and programs, including Reuse Plan 
Hydrology and Water Quality Programs B-1.3, B-2.7, and B-6.1, all of which contain mandatory 
requirements. 

Reuse Plan Hydrology and Water Quality Program B-1.3 provides: "The County shall adopt 
and enforce a water conservation ordinance for its jurisdiction within Fort Ord, which is at least as 
stringent as Regulation 13 of the MPWMD." (Reuse Plan, p. 353.) 

Reuse Plan Hydrology and Water Quality Program B-2.7 provides: 
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"The City/County, in order to promote FORA's DRMP, shall provide FORA with 
an annual summary of the following: 1) the number of new residential units, based 
on building permits and approved residential projects, within its former Fort Ord 
boundaries and estimate, on the basis of the unit count, the current and projected 
population. The report shall distinguish units served by water from FORA's 
allocation and water from other available sources; 2) estimate of existing and 
projectedjobs within its Fort Ord boundaries based on development projects that are 
on-going, completed, and approved; and 3) approved projects to assist FORA's 
monitoring of water supply, use, quality, and yield." 

(Reuse Plan, pp. 353, 347.) 

Reuse Plan Hydrology and Water Quality Program C-6.1 provides: 

The City shall work closely with other Fort Ord jurisdictions and the CDPR to 
develop and implement a plan for stormwater disposal that will allow for the removal 
of the ocean outfall structures and end the direct discharge of stormwater into the 
marine environment. The program must be consistent with State Park goals to 
maintain the open space character of the dunes, restore natural land forms, and 
restore habitat values. 

(Reuse Plan, pp. 354, 347.) 

These programs implement Hydrology and Water Quality Policy B-1 ("The Cotmty shall 
ensure additional water to critically deficient areas"), which implements Objective B ("Eliminate 
long-term groundwater overdrafting as soon as practicably possible"). 

In addition to the County General Plan/Fort Ord Master Plan's introductory language 
regarding incorporation by reference, the Conservation Element of the County General Plan/Fort 
Ord Master Plan contain additional relevant language, stating: 

Those relevant portions of the adopted Reuse Plan are hereby incorporated into the 
Monterey County Fort Ord Conservation Element by this reference. For 
convenience, relevant Goals, Objectives, Policies and Programs pertaining to the 
subject area are provided herein. 

(County General Plan/Fort Ord Master Plan, p. F0-34.) 

Any remaining doubt that Mr. Waltner's simple '"incorporation by reference" argument is 
incorrect is eliminated by considering the Hydrology and Water Quality sections ofthe Conservation 
Elements of the Reuse Plan and the County General Plan!Fmi Ord Master Plan. The County 
General Plan/Fort Ord Master Plan liberally reorganizes, rewrites, add new programs to and omits 
programs from the comparable text in the Reuse plan. Most, importantly, the County General 
Plan/Fort Ord Master Plan omits Reuse Plan Hydrology and Water Quality Programs B-1.3, B-2.7, 



Fort Ord Reuse Authority 
Agenda Item# 8b: Certification of the Monterey County General Plan 
January 8, 2014 
Page 8 

and B-6.1, all of which contain mandatory requirements. In addition, the County General Plan/Fort 
Ord Master Plan adds new Programs A-1.1, A-1.2, and A-1.3, which are not found in the Reuse 
Plan. (See County General Plan/Fort Ord Master Plan, pp. F0-37- F0-31.) 

Once again, if Mr. Waltner's "'incorporation by reference" theory were correct, all of these 
changes would be both unnecessary and meaningless. 

2. The Legal Standard Governing FORA's Determination of "Consistency." 

The legal standard governing FORA's determination whether the County General Plan/Fort 
Ord Master Plan is "consistent" with the Base Reuse Plan is set forth in Master Resolution § 
8.02.010, as follows" 

In the review, evaluation, and determination of consistency regarding legislative land 
use decisions, the Authority Board shall disapprove any legislative land use decision 
for which there is substantial evidence supported by the record, that 

(1) Provides a land use designation that allows more intense land uses than 
the uses permitted in the Reuse Plan for the affected territory; 
(2) Provides for a development more dense than the density of use permitted 
in the Reuse Plan for the affected territory; 
(3) Is not in substantial conformance with applicable programs specified in 
the Reuse Plan and Section 8.02.020 of this Master Resolution. 
( 4) Provides uses which conflict or are incompatible with uses permitted or 
allowed in the Reuse Plan for the affected property or which conflict or are 
incompatible with open space, recreational, or habitat management areas 
within the jurisdiction of the Authority; 
(5) Does not require or otherwise provide for the financing and/or 
installation, construction, and maintenance of all infrastructure necessary to 
provide adequate public services to the property covered by the legislative 
land use decision; and 
( 6) Does not require or otherwise provide for implementation of the Fort Ord 
Habitat Management Plan. 

Mr. Waltner's December 26, 2013 memorandum makes several arguments regarding this 
standard. 

First, Mr. Waltner sets out to rebut the notion that this standard requires the County General 
Plan/Fort Ord Master Plan to "strictly adhere" to the Base Reuse Plan. This "strict adherence" 
standard appears to be a rhetorical straw man, and therefore a distraction, because I have not seen 
any comment that urges such a position. 

The Sierra Club's position is that because the standard set forth in section 8.02.010 uses the 
words "shall disapprove," it is mandatory. The Sierra Club's position is also that the way section 
8.02.010 uses the concept of "substantial evidence" in conjunction with the words "shall 
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disapprove" requires that, if the record contains "substantial evidence" that any of the six criteria 
in section 8.02.010 are met, FORA must disapprove the County General Plan's "consistency" with 
the Reuse Plan even if there is also substantial evidence supporting a conclusion that none of the 
criteria are met. 

Second, Mr. Waltner argues that the term "consistent" as used in the Military Base Reuse 
Authority Act and Master Resolution must have the same meaning as the term has in the state 
Planning and Zoning Law (and as construed by the case law applying that statute.) Assuming this 
is correct, it does not rebut Sierra Club's position. In fact, it supports it because, as discussed below, 
the case law applying the vertical consistency requirement of the state Planning and Zoning Law 
recognizes that the courts will enforce the mandatory procedural requirements oflocal general plans. 
Section 8.02.010 is a mandatory procedural requirement of the Master Resolution. Thus, Mr. 
Waltner's primary error is in construing FORA's "consistency" determination as identical to a 
county determination that a land use entitlement is consistent with the substantive standards of a 
general plan, but without regard to the specific, mandatory, procedural requirement in section 
8.02.010. 

In the Planning and Zoning case law, a local agency's determination that a land use 
entitlement is "consistent" with a local general plan will be upheld by the court's if there is 
substantial evidence in the record that the entitlement will not frustrate the achievement of the 
general plan's goals. except where the language of general plan is mandatory. The following is an 
excerpt from a leading case on this issue: 

A project is consistent with the general plan "if, considering all its aspects, it will 
further the objectives and policies of the general plan and not obstruct their 
attainment." [citation] A given project need not be in perfect conformity with each 
and every general plan policy .... 

The Board's determination that Cinnabar is consistent with the Draft General Plan 
carries a strong presumption of regularity. [citation] This determination can be 
overturned only if the Board abused its discretion-that is, did not proceed legally, 
or if the determination is not supported by findings, or if the findings are not 
supported by substantial evidence. [citation] As for this substantial evidence prong, 
it has been said that a determination of general plan consistency will be reversed only 
if, based on the evidence before the local governing body, "a reasonable person could 
not have reached the same conclusion." 

Families Unafraid to Uphold Rural ElDorado County v. ElDorado County Bd. of Sup 'rs (1998) 
62 Cal.App.4th 1332, 1336, 1338 ("Families Unafraid''). 

The Court in Families Unafraid also held that where a general plan policy is "mandatory" 
as opposed to a general statement of goals or objectives, then it must be followed, stating: 

There was also a question of density consistency in Sequoyah. (23 Cal.App.4th at p. 
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718.) But the general plan in Sequoyah afforded officials "some discretion" in this 
area, and their density allowances aligned with this discretionary standard. (Ibid.) 

By contrast, the land use policy at issue here is fundamental (a policy of contiguous 
development, and the Draft General Plan states that the "Land Use Element is 
directly related to all other elements contained within the General Plan"); the policy 
is also mandatory and anything but amorphous (LDR "shall be further restricted to 
those lands contiguous to Community Regions and Rural Centers" [both of which 
are specified 'town-by-town' in the Draft General Plan], and "shall not be assigned 
to lands which are separated from Community Regions or Rural Centers by the Rural 
Residential land use designation"). 

Moreover, Cinnabar's inconsistency with this fundamental, mandatory and specific 
land use policy is clear-this is not an issue of conflicting evidence. (Cf. Corona, 
supra, 17 Cal.App.4th at p. 996 [in rejecting a challenge of general plan 
inconsistency, the court there stated: "In summary, the General Plan is not as specific 
as those in the cases on which the [challenger] relies and does not contain mandatory 
provisions similar to the ones in those cases."].) 

Families Unafraid to Uphold Rural ElDorado County v. ElDorado County Ed. of Sup 'rs (1998) 
62 Cal.App.4th 1332, 1341-42. 

In the area of administrative law, the term "substantial evidence" is a "term of art" that has 
been defined, dissected, and construed in literally thousands of appellate decisions. The most 
common application of the "substantial evidence" standard results in courts giving deference to 
agency fact findings, because the court reviews the record to determine if it contains "substantial 
evidence" supporting the agency's determination; and if it finds such "substantial evidence," the 
court must uphold the agency's determination even ifthere is "substantial evidence" supporting the 
opposite conclusion. 

For example, when reviewing a legal challenge to an EIR under CEQA, courts review the 
record to determine if it contains "substantial evidence" supporting the EIR' s factual conclusions. 
If it does, any challenge to those factual conclusions must be rejected, even if there is also 
substantial evidence supporting the opposite factual conclusion. This is the usual application where 
the "substantial evidence" standard results in the courts giving deference to agencies' factual 
conclusions. (See e.g., Laurel Heights Improvement Assn. v. Regents of University of California 
(1988) 47 Cal.3d376, 393 ["In applying the substantial evidence standard, 'the reviewing court must 
resolve reasonable doubts in favor of the administrative finding and decision." [citation] The 
Guidelines define 'substantial evidence' as 'enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion, even though other 
conclusions might also be reached.' (Guidelines,§ 15384, subd. (a).)" 

There are exceptions, however, to the usual application of the "substantial evidence" test. 
For instance, when reviewing a legal challenge to a Negative Declaration under CEQA, the courts 
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look at the record to see if its contains "substantial evidence" supporting the challenger's contention 
that the project may have a significant adverse effect on the environment. If it does, the challenge 
to the Negative Declaration's factual conclusions that the project will not have significant adverse 
effect must be sustained and the Negative Declaration overturned. 

[W]hen the reviewing court: "perceives substantial evidence that the project might 
have such an impact, but the agency failed to secure preparation of the required EIR, 
the agency's action is to be set aside because the agency abused its discretion by 
failing to proceed 'in a manner required by law.' " [citation] More recently, the First 
District Court of Appeal summarized this standard of review, stating: "A court 
reviewing an agency's decision not to prepare an EIR in the first instance must set 
aside the decision if the administrative record contains substantial evidence that a 
proposed project might have a significant environmental impact; in such a case, the 
agency has not proceeded as required by law. [Citation.] Stated another way, the 
question is one of law, i.e., 'the sufficiency of the evidence to support a fair 
argument.' [Citation.] Under this standard, deference to the agency's determination 
is not appropriate and its decision not to require an EIR can be upheld only when 
there is no credible evidence to the contrary. [Citation.]" (Sierra Club v. County of 
Sonoma (1992) 6 Cal.App.4th 1307, 1317-1318, 8 Cal.Rptr.2d 473, italics added.) 
Thus, the applicable standard of review appears to involve a question of law 
requiring a certain degree of independent review of the record, rather than the typical 
substantial evidence standard which usually results in great deference being given 
to the factual determinations of an agency. We agree with and adopt the First 
District's Sierra Club standard of review as quoted above. 

Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal.App.4th 1597, 1602; 
CEQA Guideline § 15064(£)(1) ["[I]f a lead agency is presented with a fair argument that a project 
may have a significant effect on the environment, the lead agency shall prepare an EIR even though 
it may also be presented with other substantial evidence that the project will not have a significant 
effect."]) 

This application of the "substantial evidence" standard results in the courts giving no 
deference to agencies' factual conclusions. Instead, the courts give deference to the purposes and 
policies of the law that requires applying the substantial evidence standard. Under CEQA, the 
policy of the law is to favor preparation of an EIR, and the courts employ the substantial evidence 
standard toward that end. (No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 
supplemented, (197 5) 13 Cal.3d 486 [" [S ]ince the preparation of an EIR is the key to environmental 
protection under CEQA, accomplishment of the high objectives of that act requires the preparation 
of an EIR whenever it can be fairly argued on the basis of substantial evidence that the project may 
have significant environmental impact].) 

Here, the policy of the Master Resolution is to require "disapproval" of the County General 
Plan if the record contains "substantial evidence" that any of the six criteria in section 8. 02.010 are 
met. If there is such "substantial evidence," FORA must disapprove the County General Plan 
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"consistency" with the Reuse Plan even ifthere is also substantial evidence supporting a conclusion 
that none of these criteria are met. Thus, this language in section 8.02.010 uses the term "substantial 
evidence" in a way that is markedly different than the way the term "substantial evidence" is used 
in the case law applying the "consistency" requirement of the Planning and Zoning Law. 

Finally, Mr. Waltner's analysis ignores the important fact that the FORA agreed to the the 
specific procedural requirements in section 8.02.010 as part of an agreement to settle litigation. 
This new language would be unnecessary and meaningless if it did not alter the FORA's obligations 
when making consistency determinations regarding local general plans. 

3. Application ofthe Legal Standard Governing FORA's Determination of"Consistency" 
to the County General Plan's Inconsistencies. 

In footnote 4 ofhis December 26,2013, memorandum, Mr. Waltner suggests that the use of 
the word "and" to connect paragraphs (5) and (6) of subdivision (a) of section 8.02.010 of the Master 
Resolution may require the Board to find that all six criteria are met before it may disapprove the 
County General Plan. This suggestion is incorrect. 

It is well-settled that the word "and" may have a disjunctive meaning where the context 
indicates that is the legislative intent. (See e.g., People v. Skinner (1985) 39 Cal.3d 765, 769 ["It is 
apparent from the language of section 25(b) that it was designed to eliminate the Drew test and to 
reinstate the prongs oftheM'Naghten test. However, the section uses the conjunctive "and" instead 
of the disjunctive "or" to connect the two prongs. Read literally, therefore, section 25(b) would do 
more than reinstate the M'Naghten test. It would strip the insanity defense from an accused who, by 
reason of mental disease, is incapable of knowing that the act he was doing was wrong"].) 

The courts will not enforce the literal language of a law where doing so would achieve an 
absurd result. (Hooper v. Deulanejian (1981) 122 Cal.App.3d 987, 1003 ["The plain meaning of a 
statute has been disregarded when the plain meaning "would have inevitably resulted in 'absurd 
consequences' or frustrated the 'manifest purposes' of the legislation as a whole"]; Alford v. Pierno 
(1972) 27 Cal.App.3d 682, 688 ["The apparent purpose of a statute will not be sacrificed to a literal 
construction"].) 

A quick review ofthe six criteria in section 8. 02.010 reveals that construing the word "and" 
as conjunctive rather than disjunctive would be the absurd. For example, construing the word "and" 
as conjunctive would allow local agencies to draft their general plan to comply with criteria (6) (i.e., 
"require or otherwise provide for implementation of the Fort Ord Habitat Management Plan") but 
fail entirely to comply with all of the other criteria (which relate to fundamental policies and 
programs of the Reuse Plan such as density and intensity of land uses and which land uses are 
allowable) but the Board would be powerless to disapprove a local general plan's consistency with 
the Reuse Plan. 

Finally, the discussions in sections 1 and 2 above demonstrate that the inconsistencies 
between the County General Plan/Fort Ord Master Plan and the Reuse Plan are legally meaningful. 
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Therefore, there is "substantial evidence" that the County General Plan/Fort Ord Master Plan "is not 
in substantial conformance with applicable programs specified in the Reuse Plan." 

4. The Issues Raised in Footnote 3 of Mr. Waltner's December 26, 2013 Memorandum 
Are Not "Substantial Questions." 

Footnote 3 of Mr. Waltner's December 26, 2013, memorandum states: 

There are also substantial questions as to whether the 1997 FORA Board could adopt 
provisions in the Master Resolution that conflict with the FORA Act, establish 
review standards binding on a reviewing Court, or limit the police power discretion 
of subsequent FORA Boards. These issues are reserved for subsequent elaboration 
if needed. 

For the reasons discussed in this section, these issues do not affect the Board's consistency 
determination. 

a. "Whether the 1997 FORA Board could adopt provisions in the Master 
Resolution that conflict with the FORA Act" 

This rhetorical question posed by Mr. Waltner assumes that 1997 FORA Board adopted 
provisions in the Master Resolution that conflict with the FORA Act. It did not. Therefore, the 
question posed is irrelevant. 

The Board has broad discretion to adopt quasi-legislative rules to carry out its mandate to 
implement the Fort Ord Reuse Authority Act (Gov't Code§ 67650 et seq.). The Mater Resolution 
is such a rule. 

The California Supreme Court has stated the fundamental rule governing this question as 
follows: 

It is a "black letter" proposition that there are two categories of administrative rules 
and that the distinction between them derives from their different sources and 
ultimately from the constitutional doctrine of the separation of powers. One kind
quasi-legislative rules- represents an authentic form of substantive lawmaking: 
Within its jurisdiction, the agency has been delegated the Legislature's lawmaking 
power. (See, e.g., 1 Davis & Pierce, Administrative Law, supra, § 6.3, at pp. 
233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp. 
173-176; Bonfield, State Administrative Rulemaldng (1986) Interpretive Rules, § 
6.9.1, pp. 279-283; 9 Witkin, Cal. Procedure (4th ed. 1997) Administrative 
Proceedings, § 116, p. 1160 [collecting cases].) Because agencies granted such 
substantive rulemaking power are truly "making law," their quasi-legislative rules 
have the dignity of statutes. When a court assesses the validity of such rules, the 
scope of its review is narrow. If satisfied that the rule in question lay within the 
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lawmaking authority delegated by the Legislature, and that it is reasonably 
necessary to implement the purpose of the statute, judicial review is at an end. 

We summarized this characteristic of quasi-legislative rules in Wallace Berrie & Co. 
v. StateBd. of Equalization (1985) 40 Cal.3d60, 65,219 Cal.Rptr. 142,707 P.2d204 
(Wallace Berrie): " '[I]n reviewing the legality of a regulation adopted pursuant to 
a delegation of legislative power, the judicial function is limited to determining 
whether the regulation (1) is "within the scope of the authority conferred" [citation] 
and (2) is "reasonably necessary to effectuate the purpose of the statute" [citation].' 
[Citation.] 'These issues do not present a matter for the independent judgment of an 
appellate tribunal; rather, both come to this court freighted with [a] strong 
presumption of regularity .... ' [Citation.] Our inquiry necessarily is confined to the 
question whether the classification is 'arbitrary, capricious or [without] reasonable 
or rational basis.' (Culligan, supra, 17 Cal. 3d at p. 93, fn. 4, 130 Cal.Rptr. 321, 550 
P.2d 593 [citations].)" 

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Ca1.4th 1, 10-11. 

Here, no one has suggested how the Master Resolution might arguably conflict with the Fort 
Ord Reuse Authority Act. The procedures and standards for determining consistency set forth in 
Mater Resolution sections 8.01.020 and 8.02.010 are "within the scope of the authority conferred" 
and "reasonably necessary to effectuate the purpose of the statute." 

The only exception to the highly deferential standard of review that courts use to review the 
validity of agency-adopted quasi-legislative rules is where the agency has allegedly adopted 
regulations that "alter or amend the statute or enlarge or impair its scope;" in which case "the 
standard of review is one of respectful nondeference." Environmental Protection Jriformation Center 
v. Department of Forestry & Fire Protection (1996) 43 Cal.App.4th 1011, 1022. The Board's 
adoption, in 1997, of the mandatory procedural requirements in Master Resolution section 8. 02.010 
does not "alter or amend the statute or enlarge or impair its scope." 

This is especially true if one agrees with Mr. Waltner that "consistent" in section 67675.3 
has the same meaning it has in the Planning and Zoning Law . This is because, as discussed above, 
under that statute agencies have broad discretion to craft their general plans in ways that either 
maximize their discretion or, by using mandatory language, to severely restrict their own discretion 
when detennining "consistency." (See e.g., Families Unafraid to Uphold Rural ElDorado County 
v. ElDorado County Bd. of Sup 'rs (1998) 62 Cal.App.4th 1332, 1341-42.) Here, the FORA Board 
in 1997 merely adopted mandatory requirements for determining the consistency of local general 
plans with the Base Reuse Plan. 

As shown by the court in Families Unafraid, the courts will enforce these mandatory 
requirements. And as noted by the California Supreme Court in Yamaha, "quasi-legislative 
regulations adopted by an agency to which the Legislature has confided the power to 'make law,' 
[ ] if authorized by the enabling legislation, bind this and other courts as firmly as statutes 
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themselves." Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Ca1.4th 1, 7. 

b. "Whether the 1997 FORA Board could establish review standards binding on 
a reviewing Court." 

This question is fully answered, in the affirmative, by the last two paragraph in the preceding 
section. 

c. "Whether the 1997 FORA Board could limit the police power discretion of 
subsequent FORA Boards." 

All legislation and quasi -legislative regulations limit the discretion of subsequent legislative 
bodies. That is their purpose. That is why we have a "government oflaws, not men." The process 
for subsequent Boards to change the limits on their discretion is simple: amend the regulations. 

5. Conclusion. 

As described above, in drafting its new General Plan, the County altered or omitted many 
important, mandatory policies and programs of the Base Reuse Plan. These specific, targeted 
changes cannot be swept under the rug by pretending that the County General Plan incorporates the 
entire Base Reuse Plan "by reference." The incorporation language ofthe County General Plan/Fort 
Ord Master Plan is very specific in this regard, and leaves no doubt that the County intended to, and 
did, alter or omit these Reuse Plan policies and programs. 

These alterations and omissions fundamentally change the County's legal obligations when 
it reviews future development entitlements, because the changes transform mandatory requirements 
of the Reuse Plan into discretionary decisions by the County. 

As a result, there is substantial evidence that the County General Plan/Fort Ord Master Plan 
"is not in substantial conformance with applicable programs specified in the Reuse Plan" and must 
be disapproved under the mandatory procedural requirements ofMaster Resolution section 8. 02.01 0. 

Thank you for your attention to this matter. 

Very truly yours, 

Thomas N. Lippe 
C001f010814 to FORA.wpd 
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Via E-mail 

Fort Ord Reuse Authority Board of Directors 
920 2nd A venue 
Marina, CA 93933 

Re: Consistency of 2010 General with Fort Ord Reuse Plan 

Dear Members of the Board: 

Attachment F.7 to Item 8a 
FORA Board Meeting, 3/14/14 
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&associates~ p.c, 
attorneys~aHaw 

On behalf of LandWatch Monterey County, we write to object to the proposed 
resolution finding the 2010 General Plan to be consistent with FORA's Fort Ord Reuse 
Plan. As you know, the FORA Act requires that FORA certify consistency with the Fort 
Ord Reuse Plan before the County's 2010 General Plan's and its Fort Ord Master Plan 
becomes effective in the Fort Ord area. Government Code,§ 67675.7. The proposed 
resolution finding consistency employs the wrong standard of review for FORA's 
determination of consistency, and it fails to acknowledge substantial evidence of 
inconsistencies between the Reuse Plan and the 2010 General Plan. FORA should 
decline to find the General Plan consistent and direct the County to make necessary 
revisions before resubmitting the General Plan for consistency review. 

A. FORA Must Disapprove A General Plan If There Is Substantial Evidence 
That It Is Not In Substantial Conformance With Applicable Programs 
Specified In the Reuse Plan And Section 8.02.020 of the Master Resolution 

LandWatch concurs with the arguments regarding the plain meaning of section 
8.02.010 of the Master Resolution set out in letters by Jane Haines dated October 10, 
2013, November 7, 2013, November 8, 2013 and December 30,2013. That provision 
provides that FORA "shall disapprove" the County's General Plan if there is substantial 
evidence that the General Plan is not in substantial conformance with applicable 
programs specified in the Reuse Plan and Section 8.02.020 of the Master Resolution. As 
Ms. Haines explains, this language calls for a particular standard of review for FORA's 
adjudication of consistency. Under this standard of review, FORA must disapprove the 
General Plan ifthere is some substantial evidence of inconsistency, regardless whether 
FORA believes there is also some substantial evidence of consistency. 

This standard is appropriate for at least two reasons. First, as Ms. Haines points 
out, FORA itself expressly adopted this standard of review for its consistency 
determinations in a settlement agreement with the Sierra Club in order to ensure the 
faithful implementation of the Reuse Plan. The FORA Act clearly gives FORA the 
discretion to adopt such regulations. Gov. Code, § 67664. Accordingly, Mr. Waltner is 
incorrect in his December 26, 2013 letter in implying that the FORA Board did not have 
the authority to adopt this standard of review. 

1 sutter Street I Suite 300 1 San Franolsoa OA 94104 1 Tel 415.369.9400 1 Fax 415.369.9405 1 www.rnrwolfeassbeiates.cam «a·~ 
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In fact, as Mr. Waltner points out, there is no case law authority that would 
require FORA to uncritically apply the substantial evidence standard of review used in 
General Plan consistency determinations under the California Planning and Zoning Law. 
Accordingly, FORA's adoption of the standard of review in Master Resolution section 
8.02.010 is not an "implied modification of the applicable standard of review" as Mr. 
Walter contends, because FORA has reasonably decided to adopt this standard of review 
to guide its consistency determinations and because nothing in the statute or case law bars 
it from doing so. If the current FORA Board wishes to establish a different regulation to 
guide its consistency review, it may do so, consistent with its obligations under the 
settlement agreement. But until it does revise its regulation, it must abide by it. 1 

Second, the Master Resolution expressly mandates that the County actually 
include all applicable open space and conservation policies and programs in its General 
Plan: 

"Prior to approving any development entitlements, each land use agency shall act 
to protect natural resources and open spaces on Fort Ord territory by including the 
open space and conservation policies and programs of the Reuse Plan, applicable 
to the land use agency, into their respective general, area, and specific plans." 
Master Resolution, § 8.02.020(a), emphasis added. 

Again, this regulation was adopted by FORA to ensure faithful implementation of the 
Reuse Plan. In effect, § 8.02.020(a) requires each agency faithfully to identify and 
incorporate into its General Plan each applicable open space and conservation policy and 
program in the Reuse Plan. 

The policy rationale for the requirement to incorporate each applicable policy or 
program is clear. Issuance of development entitlements is guided in the first instance by 
a determination whether those entitlements are consistent with member agencies' general 
plans. Gov. Code, § 67675.6; Master Resolution§ 8.01.030(a). Indeed, FORA has 
shown extraordinary deference to member agency general plans in its past consistency 
determinations. This deference is only warranted if the member agency general plan 
faithfully incorporates each applicable open space and conservation policy and program. 
Master Resolution sections 8.02.010 and 8.02.020(a), adopted in the Sierra Club 
settlement agreement, were intended to require that general plans provide a blueprint that 
ensures that projects consistent with those general plans are also consistent with the 
Reuse Plan. 

Mr. Waltner also suggests that FORA's adoption of the "strict adherence" standard of review 
would somehow trespass on the judicial standard of review. Not so. FORA's consistency determination is 
not a judicial review, it is an administrative adjudication. Courts are comfortable reviewing agency 
adjudications under a variety of standards of review. For example, depending on the context, courts review 
agency CEQA determinations under a "fair argument" standard, which is analogous to the "strict 
adherence" standard advocated by Ms. Haines, and, alternatively, under a substantial evidence standard 
when warranted. 
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Thus, contrary to Mr. Waltner's December 26letter, it is not sufficient that the 
County's general plan purports generally to incorporate the Reuse Plan. If that were all 
that is required, the recitation of applicable polies and programs in the member agency 
general plans would not be required at all. Indeed, the language on which Mr. Walter 
apparently relies, "[t]his plan incorporates all applicable policies and programs contained 
in the adopted Reuse Plan as they pertain to the subject area," could be interpreted as a 
finding that the omitted and misstated policies are not applicable. Thus, instead of a 
guarantee that the misstated and omitted policies will be honored, this provision could be 
interpreted as a promise to ignore them. 

Again, as Ms. Haines has pointed out, the proposed FORA resolution finding 
consistency sets forth the wrong standard of review for the FORA Board's adjudication. 
In particular, recital "L" is incorrect in implying that that consistency may be found 
merely on a finding that there is substantial evidence of consistency. The correct 
standard should be articulated with reference to Master Resolution section 8.02.01 0, 
which requires a finding of inconsistency if there is substantial evidence that the General 
Plan does not include all applicable open space and conservation policies and programs. 

B. There Is Substantial Evidence That The 2010 General Plan is Not In 
Substantial Conformance With Applicable Programs Specified In the Reuse 
Plan and Section 8.02.020 of the Master Resolution 

The relevant question in FORA's consistency review of the County's General 
Plan is not whether some future development project will or will not comply with 
applicable open space and conservation policies and programs, but whether the General 
Plan document meets the mandate of Master Resolution section 8.02.020 to include those 
policies and programs. Ms. Haines and the Sierra Club have clearly presented substantial 
evidence that the 2010 General Plan fails adequately to reflect critical policies and 
programs in the Reuse Plan. 

• The General Plan fails to include the Reuse Plan's applicable Recreation/Open 
Space Land Use Program A-1.2 requiring recordation of a Natural Ecosystem 
Easement deed restriction. See Haines letters of October 10, 2013 and 
November 7, 2013; Sierra Club letter of October 10, 2013. LandWatch 
appreciates the County's statement that it is "committed to complying" with the 
Reuse Plans Ecosystem Easement Deeds Program 1-1.2. See Benny Young 
letter, October 23, 2013. If so, the County should not object to memorialize that 
commitment through inclusion of the applicable language in the 2010 General 
Plan. However, a commitment made outside the General Plan that applicable 
policies will be honored in the future is not relevant to whether the General Plan 
itself properly reflects the Reuse Plan 

• The General Plan omits the applicable Reuse Plan Noise Program B-1.2 requiring 
segregation of noise generating uses from sensitive receptors. See Haines letters 
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of October 10, 2013 and November 7, 2013. The County has not addressed this 
omission. The program is clearly intended to protect sensitive users from 
significant noise impacts. 

• The General Plan omits a material portion of Recreation/Open Space Land Use 
Program B-2.1 requiring habitat buffers to be at least 150 feet and requiring that 
the buffers not contain roadways. See Haines letters of October 10, 2013, and 
November 7, 2013; Sierra Club letter of October 10, 2013. The County has not 
addressed this omission. The policy is clearly intended to protect habitat from 
development impacts. 

• General Plan Recreation/Open Space Policy Land Use Policy A-1 misquotes the 
applicable Reuse Plan policy by changing "shall protect" to "shall encourage the 
conservation and preservation ... " See Sierra Club letter of October 10, 2013. 
The County claims that this word change was only intended to protect resources 
on three particular sites that have already been protected "through 
implementation" affecting these three sites. It is not clear that the intent of the 
language was so limited. In any event, there may yet be future implementation 
actions affecting these sites and there is no reason that the County should object 
to using the specific language that was adopted in the Reuse Plan CEQA review. 

In sum, because the issue at hand is whether the General Plan contains applicable policies 
and programs, the relevant evidence here is simply the evidence that one document 
includes the applicable policy or program and the other does not. Therefore Mr. Waltner 
is incorrect that Ms. Haines has not identified the substantial evidence upon which she is 
relying. 

Again, the issue before FORA is not the consistency of a specific development 
project but the consistency of two planning documents. However, it is foreseeable that 
the failure to attain consistency between these documents will have real world impacts. 
The Reuse Plan policies at issue were specifically adopted to address environmental 
impacts of future development, and the provisions and specific wording of these policies 
were salient in FORA's CEQA conclusions about the Reuse Plan. As noted, Sierra Club 
points out that the Reuse Plan's language for Recreation/Open Space land Use Policy A-1 
was crafted in the Final EIR for the Reuse Plan in order to mitigate impacts. The County 
admits in its October 23rd letter that it incorrectly adopted the Reuse Plan language 
identified at the time of the Draft EIR for the Reuse Plan. If FORA approves language 
that is inconsistent with the Reuse Plan provisions, it cannot assume that the changes 
have no environmental consequence, and must undertake a new CEQA review. 

C. Conclusion 

LandWatchjoins the Sierra Club and Ms. Haines in opposing the proposed 
consistency determination. The County must modify its General Plan so that it faithfully 
reflects all applicable open space and conservation policies and programs. 
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Thank you for the opportunity to provide these comments. 

Yours sincerely, 

M. R. WOLFE & ASSOCIATES, P.C. 

(})'" 
Y.- --··-/ ~ 

J6hn H. Farrow 

JHF: am 
cc: Amy White 

i 
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NDU OFFICE OF THE COUNTY COUNSEL 

COUNTY OF MONTEREY 

Memorandum of Law 2014-1 

January 10, 2014 

Honorable Chair and Members of the Board of Supervisors 

Leslie J. Girard, Chief Assistant County Counsel 

SUBJECT: Referral No. 2013.6 Re: General Plan and Fort Ord Reuse Plan 
Consistency 

INTRODUCTION 

By Referral No. 2013.6, dated November 5, 2013, Supervisor Parker requested our 
opinion with respect to a number of issues regarding the Fort Ord Reuse Authority's 
proposed consistency determination between the County's 2010 General Plan and the 
Fort Ord Reuse Plan. This memorandum responds to the Referral. 

QUESTIONS PRESENTED 

1. Are any differences between the language of the policies set forth in the County's 
2010 General Plan ("General Plan"), and specifically the Fort Ord Master Plan 
("Master Plan'), and the language of the mitigation policies in Volume 4 of the 
adopted Fort Ord Reuse Plan ("Reuse Plan") significant such that the Master 
Plan policies must be revised in order for the Fort Ord Reuse Authority ("FORA") 
to certify the Master Plan as consistent with the Reuse Plan? 

2. Does the County face liability to a developer for reliance on policies in the 
General Plan where the County has made a determination of consistency but 
FORA imposes additional requirements not set forth in the County's policies? 

3. Do the oak woodland protection policies in the General Plan, state law, and 
County Code provide protection equivalent to those in Biological Resources 
Policy C-2 of the Reuse Plan? 

SHORT ANSWERS 

1. No. While the printed language set forth in the Master Plan policies does not 
match word-for-word the language of the adopted Reuse Plan, the Master Plan 
incorporates the policies and programs of the Reuse Plan, and the language of 
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the Reuse Plan must therefore be considered in the interpretation and application 
of the Master Plan, and in the consistency determination process. The Fort Ord 
Reuse Authority Act ("Act"), and FORA's Master Resolution, allow FORA some 
flexibility in determining consistency based upon substantial compliance or 
substantial conformance supported by substantial evidence in the record. In our 
opinion substantial evidence currently in the record would support a consistency 
certification by FORA without revision of the Master Plan policies. 

2. Generally, no. County liability in any given situation will depend on the specific 
facts of each case, and we will not speculate on liability in hypothetical scenarios. 
Generally, however, a developer will be on notice that the Reuse Plan applies to 
property within FORA's jurisdiction and, if a consistency determination is made 
by FORA, the County will have a number of defenses to any litigation concerning 
development requirements and should not face any liability. 

3. Probably. The Act and Master Resolution only require "consistency" not 
"equivalency," and as more fully addressed in response to Question 1, above, we 
conclude that substantial evidence currently exits to support a determination that 
the Master Plan and Reuse Plan are consistent. The question of equivalency is 
different. The incorporation of the Reuse Plan into the Master Plan requires that, 
in the interpretation and application of the Master Plan the language of each be 
considered and harmonized to give effect. Accordingly the Master Plan, and 
other General Plan policies, should be applied to provide protection for oak 
woodlands consistent with that envisioned by the Reuse Plan, although County 
policies may provide greater protection. 

BACKGROUND 

On June 13, 1997, FORA certified a Final Environmental impact Report (FEIR) for and 
adopted the Reuse Plan. The FEIR included some revisions to proposed policies and 
programs that serve as mitigation measures to reduce the impacts of the Reuse Plan. 

On November 20, 2001, the County Board of Supervisors ("Board") amended the 
County's 1982 General Plan to include the "Monterey County Fort Ord General Plan 
Amendment" consisting of Reuse Plan policies applicable to Fort Ord territory within 
Monterey County. Pursuant to the requirement of state law, on January 18, 2002, 
FORA certified this amendment as consistent with the Reuse Plan and the Act, 
Government Code section 67650- 67700. 

On October 26, 2010, the Board adopted the General Plan which includes the Master 
Plan. By its terms, the Master Plan consists not only of the Master Plan set forth in 
Chapter 9-E of the General Plan but also incorporates the Greater Monterey Peninsula 
Area Plan and other generally applicable policies of the General Plan. Of special 
significance is that the Master Plan "incorporates all applicable policies and programs 
contained in the adopted Reuse Plan as they pertain to the subject area." The Master 
Plan also incorporates six specific elements of the Reuse Plan: Land Use, Circulation, 
Recreation and Open Space, Conservation, Noise and Safety. See Master Plan at 
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pages F0-1 and 2. Copies of those pages are enclosed as Attachment 1. The Master 
Plan was based on and supplanted the 2001 Monterey County Fort Ord General Plan 
Amendment but included updates to reflect relevant actions since 2001 such as the 
East Garrison Specific Plan and certain land swap agreements, but also minor text 
changes in consultation with FORA staff. 

On September 17, 2013, by the adoption of Resolution No. 13-307, the Board certified 
that the General Plan (including the Master Plan) was consistent with the Reuse Plan 
and would be implemented in conformity with the Act, and directed staff to submit the 
General Plan to FORA for its certification. The County's request for certification was 
originally scheduled to be heard in November of 2013, but was continued to the FORA's 
January 10, 2014 meeting. FORA staff has recommended that the FORA Board of 
Directors concur in the County's determination that the General Plan is consistent with 
the Reuse Plan. See generally, January 10, 2014, FORA agenda packet, Item Sb 
("Agenda Packet"). Relevant excerpts of the Agenda Packet, specifically the staff report 
and attachments A- E, are enclosed as Attachment 2. Several comments have been 
received by FORA contending that the General Plan is not consistent with the Reuse 
Plan. 

The Referral, a copy of which is enclosed as Attachment 3, was assigned on November 
5, 2013. The Referral Description, included in an attachment, states: 

It has been determined that the County General Plan 
policies for Fort Ord do not match the mitigation policies set 
forth in Volume 4 of the [Reuse Plan] because staff relied 
upon a draft of the [Reuse Plan] instead of the final version 
which was never printed and distributed by FORA. RMA 
staff have issued an opinion that, for a variety of reasons, 
the lack of consistency in the language is not significant and 
therefore does not need to be fixed. 

While the Referral does not specifically identify who has made the referenced 
determination, a review of the Agenda Packet reveals that it is generally accepted that 
the printed language of the Master Plan does not match word-for-word the language of 
the Reuse Plan.1 

1 We are informed by RMA staff that these differences date to the County's 2001 
General Plan amendment, and FORA certification of that amendment in 2002, 
notwithstanding the differences. The Master Plan carried forward the previously 
certified language. We have not investigated nor have any comment on the question of 
whether the Reuse Plan was properly printed or distributed by FORA, as described in 
the Referral. That issue is not relevant to the analysis herein. 
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ANALYSIS 

I. Applicable Legal Principles 

A. Statutory Construction 

This matter largely involves the interpretation and application of statutes and other 
legislative actions (state law, the General and Master Plans, and FORA's "Master 
Resolution"). With respect to the interpretation of statutes, the analysis "starts from the 
fundamental premise that the objective of statutory interpretation is to ascertain and 
effectuate legislative intent. ... In determining intent [a court should] look first to the 
words themselves .... When the language is clear and unambiguous, there is no need 
for construction .... When the language is susceptible of more than one reasonable 
interpretation, however, [the court will] look to a variety of extrinsic aids, including the 
ostensible objects to be achieved, the evils to be remedied, the legislative history, public 
policy, contemporaneous administrative construction, and the statutory scheme of which 
the statute is a part." "The provisions must be given a reasonable and common sense 
interpretation consistent with the apparent purpose and intention of the lawmakers, 
practical rather than technical in nature, which upon application will result in wise policy 
rather than mischief or absurdity." Golden State Homebuilding Associates v. City of 
Modesto, 26 Cal. App. 4th 601, 608 (1 994) (quoting People v. Woodhead, 43 Cal. 3d 
1002, 1007-1008 (1987) and DeYoung v. City of San Diego, 147 Cal. App. 3d 11, 18 
(1983)). "Significance, if possible, should be attributed to every word, phrase, sentence 
and part of an act in pursuance of the legislative purpose, as 'the various parts of a 
statutory enactment must be harmonized by considering the particular clause or section 
in the context of the statutory frameworks as a whole.' [Citation]." /d. 

We are not to insert what has been omitted nor omit what has been inserted. Code of 
Civil Procedure § 1858. A specific intent controls a general intent if the two conflict. 
Code of Civil Procedure § 1859; Civil Code § 3534. Statutes should be construed so as 
to harmonize rather than raise conflicts. Woodward v. Southern California Permanente 
Medical Group, 171 Cal. App. 3d 656,664 (1985). "Interpretation which gives effect is 
preferred to one which makes void." Civil Code§ 3541. 

Finally, "[a]n agency's interpretation of its governing statutes is entitled to great weight." 
Ross v. California Coastal Commission, 199 Cal. App. 4th 900, 922-923 (2011 ). 

B. Consistency Determination 

A determination that the General Plan is consistent with the Reuse Plan is a 
requirement of the Act, which established FORA and sets forth its powers and duties. 
Section 67675.2 of the Act requires a local agency with territory within Fort Ord to 
submit its general plan to FORA. The submittal is to be carried out by the adoption of a 
resolution certifying that the general plan "is intended to be carried out in a manner fully 
in conformity with [the Act]." As mentioned above, the County took such action by the 



Board of Supervisors 
Re: Referral No. 2013-6: Fort Ord Plan Consistency 
Page 5 

adoption of Resolution No. 13-307.2 

Section 67675.3 of the Act addresses FORA's process for review of the General Plan; 
within 90 days after submittal of a request for certification FORA is to hold a noticed 
public meeting and either "certify" or refuse to certify that portion of the General Plan 
applicable to the Fort Ord territory (in this case the Master Plan). The FORA board 
"shall approve and certify" the Master Plan if it finds that it "meets the requirements of 
[the Act] and is consistent with the [Reuse Plan]." There is no elaboration on the phrase 
"consistent with" the Reuse Plan. 

In 1997 FORA adopted, and has amended from time-to-time a !(Master Resolution" 
generally setting forth its organization and the manner in which its duties are to be 
discharged. In relevant part, Chapter 8 addresses the process and standards for 
consistency determinations. A copy of Chapter 8 is enclosed as Attachment 4. Section 
8.01.020 (f) of the Master Resolution (at page 43 of Attachment 4) makes clear that land 
use decisions based on the Master Plan may not be implemented if FORA has not or 
refused to certify that the Master Plan is consistent with the Reuse Plan. 

Special counsel to FORA has provided several opinions regarding the interpretation of 
the consistency determination provisions of the Act and the Master Resolution; first 
briefly in a memorandum to the FORA board in July of 2013, and more substantively in 
memoranda dated September 3, 2013 and December 26, 2013. The September 2013 
memorandum is enclosed as Attachment 5, and the December 2013 memorandum is 
included in the Agenda Packet (Attachment 2) at pages 51 -53 of 190. 

FORA's interpretation of its governing statutes is entitled to great weight (Ross v. 
California Coastal Commission, supra, 199 Cal. App. 4th at 922-923). In addition, we 
have independently reviewed the memoranda and concur in their conclusions. In 
relevant part, the memoranda conclude that the plain language of the Act, and the 
standards set forth in Chapter 8 of the Master Resolution, provide FORA with flexibility 
in determining consistency, and that the standard FORA may apply is one of 
"substantial compliance" or "substantial conformance" with respect to six enumerated 
factors. The FORA board is to make this determination on the basis of substantial 
evidence in the record. 

2 As part of the action, the County determined that the General Plan was consistent with 
the Reuse Plan. That determination was not required by the Act, only the commitment 
that the General Plan would be carried out in full conformity with the Act. Due to the 
passage of time, it is too late for a legal challenge to the County's action in adopting 
Resolution 13-307, and the Referral does not directly ask for our opinion regarding its 
validity. Rather, the Referral essentially inquires of the ability of FORA to make a 
consistency determination in light of the differences in the language of the Master Plan 
and the Reuse Plan. We therefore do not specifically address or analyze the County's 
action, although for the same reasons set forth herein we believe the action to be valid. 
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II. Any Differences In The Language Of The Master Plan And Reuse Plan Policies 
Are Not Significant Such That The Master Plan Policies Need To Be Revised In 
Order For FORA To Make A Consistency Determination 

As described above, the printed language of the Master Plan does not track, word-for
word, the language of the Reuse Plan; however, the Master Plan specifically 
incorporates the programs and policies of the Reuse Plan. We note that in the 
hierarchy of legislative authority, it is clear that the Reuse Plan controls the application 
of the Master Plan, thus the requirement for a consistency determination and the 
prohibition on implementing Master Plan policies if found inconsistent with the Reuse 
Plan. 

We concur with FORA special counsel that differences in language are not necessarily 
a basis to find inconsistency. If the legislature had intended to require identical 
language it could have directed that FORA determine that the Master Plan was 
"identical to" the Reuse Plan; however, the legislature chose to use the phrase 
"consistent with" which does not imply or require identicalness. 

Discrepancies in the wording of a few policies, especially when viewed in the context of 
the rest of the Master Plan and its stated intent to be consistent with the Reuse Plan, 
are unlikely to cause a court to invalidate a consistency certification. In evaluating a 
project's consistency with a general plan, courts interpret consistency to mean that a 
project is "in agreement or harmony with the terms of the applicable plan, not in rigid 
conformity with every detail thereof." San Francisco Upholding the Downtown Plan v. 
City and County of San Francisco, 102 Cal. App. 4th 656, 678 (2002). "A project is 
consistent with the general plan "if, considering all its aspects, it will further the 
objectives and policies of the general plan and not obstruct their attainment. A given 
project need not be in perfect conformity with each and every general plan policy." 
Clover Valley Foundation v. City of Rocklin, 197 Cal. App. 4th 200, 238 (2011 ). See 
also Sequoyah Hills Homeowners' Association v. City of Oakland, 23 Cal. App. 4th 704 
(1993). The critical factors in evaluating consistency are "the nature of the policy and 
the nature of the inconsistency," with the outer limit being that general consistency 
cannot overcome specific, mandatory and fundamental inconsistencies with plan 
policies." Clover Valley, 197 Cal. App. 4th at 239. The differences in wording between 
the Master Plan and Reuse Plan are unlikely to be viewed as so fundamentally 
inconsistent as to justify a finding of inconsistency, especially because the Master Plan 
itself states that it incorporates the policies of the Reuse Plan. 

We also note that a court is likely to defer to FORA's findings. An agency's 
determination of consistency "carries a strong presumption of regularity~~ and can be 
overturned by a court only if the agency abused its discretion. Clover Valley, 197 Cal 
App. 4th at 238. In evaluating abuse of discretion, the court must give a finding of 
consistency "great deference." San Francisco Upholding the Downtown Plan, 102 Cal. 
App. 4th at 679. A court can reverse a finding of consistency "only if, based on the 
evidence before the local governing body, ... a reasonable person could not have 
reached the same conclusion." Clover Valley, 197 Cal. App. 4th at 238. 
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Harmonizing all the legislative enactments, with a view to effectuating the legislative 
intent, and giving significance to the incorporation into the Master Plan of the policies 
and programs of the Reuse Plan, it is our opinion that the language of the Master Plan 
need not be revised in order for FORA to make a consistency determination. Because 
the standard to be applied by FORA in making the determination is one of substantial 
compliance or conformance, based upon substantial evidence in the record, the 
differences in the language may be determined to be immaterial (or rather "not 
significant" as described in the Referral). That is clearly the opinion of County and 
FORA staff (as reflected in the FORA staff report included in Attachment 2), and in our 
view there is substantial evidence currently in the record, as well as the interpretation 
provided by special counsel to FORA, to support a consistency finding.3 

We note that FORA has not yet acted on the request to certify, and the record is 
therefore not yet complete. Additional evidence may be submitted into the record which 
may bear on the question of substantial evidence. We do not presume to prejudge 
FORA's actions, but merely observe that, in our opinion, substantial evidence currently 
exists upon which a consistency determination may be made.4 

Ill. The County Has Very Little Risk Of Liability Exposure Due To Language 
Differences If FORA Makes The Consistency Certification 

As set forth in the summary above, County liability in any given situation will depend 
upon specific facts, and we will generally not speculate on hypothetical situations. We 
note, however, that the Master Resolution requires that a notice be recorded on every 
property within Fort Ord putting an owner on notice that the Reuse Plan applies and any 
development will be subject to its terms, and by other restrictions imposed by the 
Master Resolution or other enactments by FORA. Section 8.01.010 0), at page 42 of 
Attachment 4. Significantly, this notice will refer solely to the application of the Reuse 
Plan and other FORA enactments, and not a local agency's general plan or other land 
use policies. 

In addition, if FORA makes the consistency certification, the County will have a variety 
of defenses to any action concerning the imposition of additional development 
requirements by FORA based on the Reuse Plan. In light of these considerations we 
believe the County has little or no exposure to liability should FORA make a consistency 
certification in light of any language differences. 

3 The substantial evidence is more fully described in the FORA staff report and its 
attachments (Attachment 2). 
4 We also render no opinion on whether substantial evidence exists to support a denial 
of certification. 
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IV. The Oak Woodland Policies Of The Master Plan Should Provide Equivalent 
Protection As The Policies Of The Reuse Plan 

. . . . I 

The Referral requests "specific assessment of whether oak woodland policies in the 
County's General Plan, state law, and County Code provide equivalent protection as 
Biological Resources Policy C-2 of the Reuse Plan, as represented by RMA staff .. " 

The Reuse Plan Biological Resources Policy C-2 has five subsidiary policies, but by 
way of example, the introduction to the policy provides: "The County shall preserve and 
enhance the woodland elements in the natural and built environments." Biological 
Resources Policy C-2 of the Master Plan provides: "The County shall encourage the 
preservation and enhancement of native oak woodland elements in the natural and built 
environments." 

The Board referral correctly observes that the Master Plan policy wording is identical to 
the draft Reuse Plan policy language, whereas the final adopted Reuse Plan policy 
incorporates revisions from the Reuse Plan Final EIR. The five subsidiary policies 
under Master Plan Biological Resources Policy C-2 also reflect the draft Reuse Plan 
wording rather than the wording of the Reuse Plan Final EIR. 

Similar to the analysis in Part II, above, we conclude that the Master Plan policy 
language must be interpreted and applied consistent with the Reuse Plan policy, and 
substantial evidence currently exists in the record that would support a consistency 
certification by FORA. The question of equivalency is different; however, and does not 
bear upon the ability of FORA to make a consistency certification. 

In an October 23, 2013 letter from the County to FORA, County staff responded to 
public comments concerning the differences in the Biological Resources policy by 
noting that the policies would be implemented in a manner consistent with the Reuse 
Plan and that oak woodlands are also protected under other General Plan policies (e.g., 
LU Policies 1.6 and 1.7, OS Policies 5.3, 5.4, 5.10, 5.11, and 5.23), state law, and the 
County Code. A copy of that letter is included in the FORA Agenda Packet and 
enclosed as Attachment 6. 

The referral questions whether the policies cited by staff provide equivalent protection 
as the Reuse Plan Biological Resources Policy C~2. We note that, on the one hand, it is 
obvious from the plain language that "shall preserve" is a stronger mandate than "shall 
encourage the preservation." On the other hand, one could argue that the explicit 
reference to "oak woodlands" in the County's plan is stronger protection for oak 
woodlands than the more vague reference to "woodland" in the final Reuse Plan 
language. We also have noted that the Master Plan incorporates all applicable policies 
and programs contained in the Reuse Plan. This language provides a basis for the 
County to interpret and apply the Master Plan policy as having the same meaning as 
the Reuse Plan's "shall preserve" language. 

The Master Plan also explicitly incorporates General Plan policies and directs that the 
more restrictive policy will apply in case of a conflict or difference between a policy of 
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the Master Plan and General Plan. See Attachment 1 at page F0-1. For example, 
General Plan Policy OS 5.3 provides that "[d]evelopment shall be carefully planned to 
provide for the conservation and maintenance of critical habitat," which could be 
construed as being as restrictive as Reuse Plan Biological Resources Policy C-2. State 
law (Public Resources Code section 21 083.4) and General Plan policy OS-5.23 require 
feasible mitigation for loss of oak woodlands; arguably, mitigating loss of oak woodlands 
might be considered less protective than preserving them in the first place, but to the 
extent mitigation might consist of conservation easements and direct replacement at 
more than 1:1 ratio, the mitigation requirements may be quite protective. 

Finally, the overall thrust of general plan goals, objectives, and policies is often more 
determinative of consistency than the exact words in a particular policy. Even if the 
County plan were to use the exact language of the Reuse Plan (e.g., "shall preserve"), 
the County would legally have some flexibility in interpretation and application of the 
policy within the context of the overall objectives and policies of the Master Plan and 
General Plan. As discussed earlier, case law holds that "a project is consistent with the 
general plan if considering all its aspects, it will further the objectives and policies of the 
general plan and not obstruct their attainment. A given project need not be in perfect 
conformity with each and every general plan policy." Clover Valley Foundation v. City of 
Rocklin, 197 Cal. App. 4th at 238. For example, in Clover Valley, the city of Rocklin's 
general plan required all land within 50 feet from the banks of streams to be in an open 
space designation. The city approved a road which made two limited encroachments 
into the 50-foot buffer. The general plan policy was clear and specific, yet the city found 
that the road's intrusion into the buffer was consistent with the policy based on the city's 
historical practice and its determination that moving the road outside the buffer would 
result in additional hillside grading and loss of oak trees. Notwithstanding the specific 
mandate of the city's general plan, the court upheld the city's finding of general plan 
consistency, reasoning that allowing the encroachment into the open space buffer 
furthered the general plan's policies, whereas "strictly enforcing the buffer" would 
"defeat[] its purposes and likely conflict[] with other general plan policies." /d. at 239. 
As this case illustrates, the application of general plan policy to a particular project 
depends on the facts and circumstances of the project, interpretation of policy by the 
decision-maker, and application of the policy within the overall context of the goals, 
objectives, and policies of the applicable plan. 
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CONCLUSION 

The differences in language between the Master Plan and Reuse Plan do not preclude 
FORA from certifying the Master Plan as consistent with the Reuse Plan, and 
substantial evidence currently exists in the record to support a certification. The County 
faces minimal or no liability if FORA certifies consistency. Finally, although equivalency 
is not required, the Master Plan and other County policies relating to the preservation of 
oak woodlands, and state law, should provide the same or mor protec1Ton--fGr.._such 
woodlands as described in the Reuse Plan. l ,./1 ~ 

LJG:WSS:Ijg 
Attachments: 

/ .. /~~c·-·~ d /! / ) 
/ ~ / ~ ,/-' ' 

•• ••• ..... ' / ;:; .,..? ./::::.~~~ ................... ~ !.. / y,Z/2:,.~ ~/ (./ {/'. . " ~ /' 

LESLIE.J-r61- 0 ~< 
Chief JXSsistant County Counsel 

1. Fort Ord Master Plan pages F0-1, F0-2 
2. FORA Agenda Pack excerpts, 'January 10, 2013 
3. Referral 2013.16 
4. FORA Master Resolution Chapter 8 
5. FORA Special Counsel opinion, September 9, 2013 
6. Benny Young letter to FORA, October 23, 2013 

cc: Lew Bauman, CAO 
Benny Young, RMA Director 
Carl Holm, RMA Deputy Director 
Mike Novo, Planning Director 



Link to large 
attachments -

Item Sa 
Attachment F .8 

Link to attachments 1-6 to Chief Assistant 
County Counsel Leslie Girard's January 10, 

2014 memorandum addressed to the 
Monterey County Board of Supervisors 

http://fora.org/Board/2014/Packet/Additional/0314141tem8a-Attach1-6.pdf 



JANE HAINES 

February 10, 2014 

Michael Houlemard, Director 

Fort Ord Reuse Authority 

920 Second Avenue 

Marina, CA 93933 

Re: Board packet for February 13, 2014 

Dear Michael: 

Attachment F.9 to Item Sa 
601 OCEAN VIEW BLVD., APT. 1 I FORA B d M f 3/14/14 

TEL 831 375·5913 EMAIL JAN oar ee lnQ, 

via email to michael@fora.org 

This is my third communication to FORA pertaining to the confusing manner in which FORA is 
presenting the public's letters on the topic of consistency between the Monterey County 2010 
General Plan and the 1997 Base Reuse Plan. I respect FORA's integrity, so I don't think FORA is 
deliberately attempting to confuse the issues. However, FORA has presented the letters in a 
disordered way at least five times in the past month, so I suggest that FORA place a higher priority 
on fairly presenting the public's comments: 

• On Tuesday, Feb. 4, I left a voice message for a FORA staff member explaining that the packet 
for the Feb. 5 Administrative and Executive Committees misplaced the attachment to my Dec. 
30 letter. Rather than having my attachment follow my letter, my attachment was made the 
attachment for another, unrelated letter. I requested correction of the error. 

• On Thursday, Feb. 6, I called FORA again and asked whether my request had been taken care 
of. I was told that my request had been forwarded to the staff person in charge of placing 
letters into the packet. 

• I am sending this Feb. 10 letter because when I reviewed the packet that FORA posted on Feb. 
7, I found more errors. Specifically, the attachment to my Dec. 30 letter is now separated from 
my Dec.30 letter by an attachment that should follow Sierra Club's Oct. 10 letter. Additionally, 
a second attachment to Sierra Club's Oct. 10 letter is wholly missing from the packet. 

• After seeing the confusing presentation of my and Sierra Club's letters in both the Feb. 5 
Administrative Committee packet and the Feb. 7 Board packet, I reviewed the Jan. 2 
Administrative Committee packet and discovered that it wholly omits two attachments to the 
Sierra Club's Oct. 10 letter. Thereafter, I reviewed the Jan. 10 Board packet and discovered 



that my Dec. 30 letter has an erroneous attachment and Sierra Club's Oct. 10 letter lacks the 
same attachment that incorrectly follows my Dec. 30 letter. 

FORA's skewed presentation of our letters distorts our letters' arguments. As FORA has presented 
them, our letters refer to attachments that are not attached and have attachments that are 
irrelevant to our arguments. 

I request that FORA correct the errors and promptly notify Board members, the public and any 
staff members who might have already concluded that my letters and letters from the Sierra Club 
don't make sense. Please explain that the manner in which FORA presented our letters over the 
past month is not the way we submitted those letters. I request the following corrections: 

1. Move pages 48 and 49 in the Feb. 7 packet to follow page 39. 

2. Insert into the packet the important Sept. 16 letter from the Sierra Club to Monterey County 
which is referenced in Sierra Club's letter on page 37 of the Feb. 7 packet. That letter is wholly 
missing from the Feb. 7 packet. 

3. Move pages 48 and 49 so that they do not follow my Dec. 30 letter which ends on page 47; that 
letter's only attachment begins on page 50. Pages 48 and 49 have nothing to do with my Dec. 
30 letter. The attachment that begins at page 50 should follow my letter which ends on page 47 
in order for the reader to underst::md my Dec. 30 letter. 

4. The Jan. 10 memorandum from Asst. County Counsel Leslie Girard to the Bd. of Supervisors 
was distributed by FORA at the Jan. 10 FORA meeting. It is therefore part of the 
administrative record and should be included in the revised packet. 

5. I request that this (my) Feb. 10 letter also be included in the revised packet. 

I am emailing this request to you prior to 8 a.m. on Monday, Feb. 10. I request that the above 5 
steps be completed as early as possible today to give FORA Board members and the public 
sufficient time to read correct versions of my and Sierra Club's letters prior to the Feb. 13 Board 
meeting. I further request that an explanation accompany the corrected version, explaining to 
anyone who would otherwise rely on the Feb. 7 or earlier versions of our letters, that those letters 
and their attachments were mis-assembled by FORA, not by me and not by Sierra Club. I am 
making this request on behalf of myself, not on behalf of Sierra Club. I make it on my own behalf 
as a member of the public who values accurately informed public decision-making. 

Sincerely, 

Jane Haines 

copy: swaltz@csumb.org, awhite@mclw.org, lippelaw@sonic.net, jfarrow@mrwolfeassociates.com 
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Law Offices of 

Thomas N. Lippe, APe 

February 12, 2014 

Attachment F.10 to Item 8a 
FORA Board Meeting, 3/14/14 

Telephone: 415-777-5604 
Facsimile: 415-777-5606 
Email: lippelaw@sonic.net 

Re: February 13, 2104 Meeting, Agenda Item # Sa: Certification of the 2010 
Monterey County General Plan 

Dear Chairperson Edelen and Members of the Board: 

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord 
Reuse Authority's ("FORA") pending certification of the 2010 Monterey County General Plan 
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and 
8.02.010. Board staff have prepared two alternative certification resolutions (Board Packet, 
Attachments A and E). 

1. The Sierra C1ub objects to adoption of the draft resolution at Attachment A. 

Attachment A would certify the General Plan as it stands today, without requiring any 
change~. The Sierra Club continues to object to this course of action for all the reasons set forth in 
its previous comments letters, including my January 8, 2014, letter. 

In drafting its new General Plan, the County altered or omitted many important, mandatory 
policies and programs of the Base Reuse Plan. These specific, targeted changes cannot be swept 
under the rug by pretending that the County General Plan incorporates the entire Base Reuse Plan 
"by reference." The incorporation language ofthe County General Plan/Fort Ord Master Plan is very 
specific in this regard, and leaves no doubt that the County intended to, and did, alter or omit these 
Reuse Plan policies and programs. These alterations and omissions fundamentally change the 
County's legal obligations when it reviews future development entitlements, because the changes 
transform mandatory requirements of the Reuse Plan into discretionary decisions by the County. As 
a result, there is substantial evidence that the County General Plan/Fort Ord Master Plan "is not in 
substantial conformance with applicable programs specified in the Reuse Plan" and must be 
disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010. 

2. The Sierra Club objects to Recital K of the draft resolution at Attachment E. 

The Sierra Club appreciates that Board staff prepared an alternative certification resolution 
(Board Packet, Attachment E) that conditions final certification of the County General Plan on the 
County's adoption of certain amendments to its General Plan. The Club also appreciates that Board 
staff have amended this alternative certification resolution in certain respects in response to my 
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January 8, 2014, letter. As a result, if the Board limits its options to the adoption of either 
Attachment A or Attachment E, the Sierra Club requests that the Board adopt Attachment E. 

However, the Sierra Club also objects to the adoption of Attachment E because it misstates 
the applicable standard for the Board's certification oflocal general plans. Recital K of Attachment 
Estates: 

The term "consistency" is defined in the General Plan Guidelines adopted by the 
State Office of Planning and Research as follows: "An action, program or project is 
consistent with the general plan if, considering all its aspects, it will further the 
objectives and policies of the general plan and not obstruct their attainment." This 
includes compliance with required procedures such as section 8.020.010 of the 
FORA Master Resolution. 

The first sentence of this recital states a test developed and adopted by the State Office of 
Planning and Research ("OPR") for determining the consistency of actions, programs or projects 
with local general plans. This test is inapplicable to FORA's determination of the consistency of the 
local general plans with the Fort Order Reuse Plan for many reasons discussed in my January 8, 
2014, letter. It is also inapplicable for the following additional reasons. 

First, OPR's General Plan Guidelines do not purport to establish a test for detennining the 
consistency oflocal general plans with military base reuse plans, either in general (i.e., under the 
Military Base Reuse Authority Act at Government Code section 67840.2( c ))1 or specifically with 
respect to the Fort Ord Reuse Plan (i.e., under the Fort Ord Reuse Authority Act at Government 
Code section 67675.3 (c)).2 

Second, the State Office of Planning and Research ("OPR") simply has no authority to adopt 
guidelines for determining the consistency of local general plans with military base reuse plans. 
OPR's authority to issue the General Plan Guidelines stems from Government Code section 65040.2. 
This section directs OPR to develop and adopt guidelines for several "advisory" purposes. (Section 
65040.2, subdivision (c).) The primary directive of section 65040.2 is to "develop and adopt 

1 "The board shall approve and certify the portions of a general plan or amended general 
plan applicable to the territory of the base, or any amendments thereto, if the board finds that the 
portions of the general plan or amended general plan applicable to the territory of the base meet 
the requirements of this title, and are consistent with the reuse plan." (Government Code§ 
67840.2(c).) 

2 "The board shall approve and certify the portions of a general plan or amended general 
plan applicable to the territory of Fort Ord, or any amendments thereto, if the board finds that the 
portions of the general plan or amended general plan applicable to the territory of Fort Ord meets 
the requirements of this title, and is consistent with the Fort Ord Reuse Plan." (Government Code 
§ 67675.3 (c).) 



Fort Ord Reuse Authority 
Agenda Item# 8b: Certification of the Monterey County General Plan 
February 12, 2014 
Page 3 

guidelines for the preparation of and the content of the mandatory elements required in city and 
county general plans." (Section 65040.2, subdivision (a). ) Section 65040.2 also directs that OPR's 
guidelines "shall contain advice including recommendations for best practices to allow for 
collaborative land use planning of adjacent civilian and military lands and facilities," but these 
directives pertain only to active, not decommissioned, military lands and bases. (Section 65040.2, 
subdivisions (e) and (f).) 

Nothing in Government Code section 65040.2 authorizes OPR to develop and adopt 
guidelines defining the term "consistency" for determining the consistency of local general plans 
with military base reuse plans, either in general under the Military Base Reuse Authority Act or with 
respect to Fort Ord under the Fort Ord Reuse Authority Act.3 Instead, the Legislature has delegated 
the task of developing reuse plans to govern land use planning for decommissioned military bases 
exclusively to the local reuse authorities established pursuant to the Military Base Reuse Authority 
Act (see Government Code section 67840), or in the case ofF ort Ord, pursuant to the Fort Ord Reuse 
Authority Act (see Government Code section 67675). 

Therefore, the Sierra Club requests that the Board adopt the resolution at Attachment E after 
revising it to delete Recital K. 

Thank you for your attention to this matter. 

Very truly yours, 

Thomas N. Lippe 
C002 021214 to FORA.wpd 

3 In fact, nothing in Government Code section 65040.2 authorizes OPR to develop and 
adopt guidelines defining the term "consistency" even for purposes of determining the 
consistency of actions, programs or projects with local general plans. 
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Fort Ord Reuse Authority 
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Attachment F.11 to Item 8a 
479 F FORA Board Meeting, 3/14/14 

Mo,. ........ ,, ............. , .............. ..,.., 
T: (831) 373~1214 
F: (831) 373-0242 

Subject: February 13, 2014 FORA Board Agenda Item Sa- Consider 
Certification of 2010 Monterey County General Plan as Consistent 
with the 1997 Fort Ord Reuse Plan 

Dear Chair Edelen and Members of the Board of Directors: 

This Office represents Keep Fort Ord Wild and The Open Monterey Project, who 
object to a finding by FORA of consistency between the Monterey County General Plan 
and the Fort Ord Master Plan and the Fort Ord Reuse Plan. We presume that the 
County has provided you with our comment letter submitted last year. However, we 
have not seen the issues raised in that letter addressed in the FORA board packet to 
date. We again raise all the same objections to FORA that Keep Fort Ord Wild raised 
to the County. This letter incorporates the attached letter and all of its objections in its 
entirety as if fully set forth herein. 

The FORA staff position - that the County plans substantially conform with the 
Reuse Plan - is not accurate. The omission of required Reuse Plan plans, policies and 
programs from the County plans means that the County plans do not substantially 
conform with the Reuse Plan. 

County General Plan Policies Regarding Water Are Inconsistent With the Fort Ord 
Reuse Plan 

Keep Fort Ord Wild is particularly concerned about the inconsistency between 
the County plans and the Reuse Plan with regard to water. Potable water supply in Fort 
Ord is very limited. FORA does not know how much longer the supply will last. 

"The general plan is atop the hierarchy of local government law regulating land 
use. It has been aptly analogized to 'a constitution for all future developments." " 
(Concerned Citizens of Calaveras County v. Board of Supervisors of Calaveras County 
(1985) 166 Cai.App.3d 90, 97, quoting Neighborhood Action Group v. County of 
Ca/averas(1984) 156 Cai.App.3d 1176, 1183.) 

The General Plan is inconsistent with the Reuse Plan with regard to water 
supply. Specifically, the Fort Ord Reuse Plan requires the County to do as follows: 
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Adoption of appropriate land use regulations that will ensure 
that development entitlements will not be approved until 
there is verification of an assured long- term water supply for 
such development entitlements. 

In response, the County's claim of consistency as to its General Plan is this: 

See Public Services Element Policies PS-3.1 and PS-3.2 
(pgs. PS-8 and PS-9), the Fort Ord Master Plan Hydrology 
and Water Quality Program 8-1.6 (p. F0-39), and the 
Agreement between FORA and the Monterey County Water 
Resources Agency providing rights to a limited amount of 
groundwater, the use of which is allocated by resolution of 
the FORA Board and, in turn, the County. 

(Reso. No. 13-307, p. 10; Reso. No 13-290, Ex.1, p. 10.) 

The County claims do not support a finding of consistency by the FORA Board. 
The County policies that the County claims fulfill and are consistent with the Reuse 
Plan are as follows: 

General Plan Policy PS-3.1 says this: 

Except as specifically set forth below, new development for 
which a discretionary permit is required, and that will use or 
require the use of water, shall be prohibited without proof, 
based on specific findings and supported by evidence, that 
there is a long-term, sustainable water supply, both in quality 
and quantity to serve the development. 

This requirement shall not apply to: 
a. the first single family dwelling and non-habitable 
accessory uses on an 
existing lot of record; or 
b. specified development (a list to be developed by 
ordinance) designed to provide: a) public infrastructure orb) 
private infrastructure that provides critical or necessary 
services to the public, and that will have a minor or 
insubstantial net use of water (e.g. water facilities, 
wastewater treatment facilities, road construction projects, 
recycling or solid waste transfer facilities); or 
c. development related to agricultural land uses within Zone 
2C of the Salinas Valley groundwater basin, provided the 
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County prepare a report to the Board of Supervisors every 
five (5) years for Zone 2C examining the degree to which: 
1) total Water demand for all uses predicted in the General 
Plan EIR for the year 2030 will be reached; 
2) groundwater elevations and the seawater intrusion 
boundary have changed since the prior reporting period; and 
3) other sources of water supply are available. 

If, following the periodic report, the Board finds, based upon 
substantial evidence in the record, that: 
• the total water demand for all uses in Zone 2C in 2030 
as predicted in the General Plan EIR is likely to be 
exceeded; or 
• it is reasonably foreseeable that the total water demand 
for all uses in Zone 2C in 2030 would result in one or more 
of the following in Zone 2C in 2030: declining groundwater 
elevations, further seawater intrusion, increased substantial 
adverse impacts on aquatic species, or interference with 
existing wells, then the County shall initiate a General Plan 
amendment process to consider removing this agricultural 
exception in Zone 2C. Development under this agricultural 
exception shall be subject to all other policies of the General 
Plan and applicable Area Plan; or 
d. development in Zone 2C for which the decision maker 
makes a finding, supported by substantial evidence in the 
record, that the: 
1) development is in a Community Area or Rural Center 
and is 
otherwise consistent with the policies applicable thereto; 
2) relevant groundwater basin has sufficient fresh water in 
storage to meet all projected demand in the basin for a 
period of 75 years; and, 
3) benefits of the proposed development clearly outweigh 
any adverse impact to the groundwater basin. 

General Plan Policy PS.3.2 says this: 

Specific criteria for proof of a Long Term Sustainable Water 
Supply and an Adequate Water Supply System for new 
development requiring a discretionary permit, including but 
not limited to residential or commercial subdivisions, shall be 
developed by ordinance with the advice of the General 
Manager of the Water Resources Agency and the Director of 
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the Environmental Health Bureau. A determination of a Long 
Term Sustainable Water Supply shall be made upon the 
advice of the General Manager of the Water Resources 
Agency. The following factors shall be used in developing 
the criteria for proof of a long term sustainable water supply 
and an adequate water supply system: 
a. Water quality; 
b. Authorized production capacity of a facility operating 
pursuant to a permit from a regulatory agency, production 
capability, and any adverse effect on the economic 
extraction of water or other effect on wells in the immediate 
vicinity, including recovery rates; 
c. Technical, managerial, and financial capability of the 
water purveyor or water system operator; 
d. The source of the water supply and the nature of the 
right(s) to water from the source; 
e. Cumulative impacts of existing and projected future 
demand for water from the source, and the ability to reverse 
trends contributing to an overdraft condition or otherwise 
affecting supply; and 
f. Effects of additional extraction or diversion of water on 
the environment including on in-stream flows necessary to 
support riparian vegetation, wetlands, fish or other aquatic 
life, and the migration potential for steelhead, for the 
purpose of minimizing impacts on the environment and to 
those resources and species. 
g. Completion and operation of new projects, or 
implementation of best practices, to renew or sustain aquifer 
or basin functions. 
The hauling of water shall not be a factor nor a criterion for 
the proof of a long term sustainable water supply. 

Fort Ord Master Plan Hydrology and Water Quality Program B-1.6 says this: 

The County shall review and monitor development 
entitlements to ensure that a long-term water supply is 
available for the proposed development. 

None of these policies are consistent with the Fort Ord Reuse Plan requirement 
as stated at the top of page 2 of this letter. 

General Plan Policy PS-3.1 provides a rebuttable presumption of long term 
sustainable water supplies in Zone 2C, which includes all of developable Fort Ord. 
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Nothing in the General Plan states how the presumption can be rebutted and on what 
standard or basis. To date, the County has never found this presumption to be 
rebutted, or stated how it could be rebutted. This means that new development such as 
Monterey Downs can be expected to argue that Monterey Downs does not need to 
prove water supply, and does not need to limit itself to water demand, because 
Monterey Downs is subject to the PS-3.1 presumption of long-term sustainable water 
supply. 

The County's purported reliance on the Agreement between FORA and MCWRA 
is not appropriate and is not material to the consistency determination, because the 
Agreement is at a much lower level than the General Plan and the Fort Ord Master 
Plan. As a general rule, agreements are subject to a general plan and area plan, not 
the other way around. As stated above, "The general plan is atop the hierarchy of local 
government law regulating land use. It has been aptly analogized to 'a constitution for 
all future developments." " (Concerned Citizens of Calaveras County v. Board of 
SupeNisors of Calaveras County (1985) 166 Cai.App.3d 90, 97, quoting Neighborhood 
Action Group v. County of Calaveras (1984) 156 Cai.App.3d 1176, 1183.) 

Based on this inconsistency alone, the FORA Board should find the County plan 
to be inconsistent with the FORA Reuse Plan. FORA defines "Reuse Plan" to include 
the FORA Master Resolution. (Master Resolution, § 1.01.050(a).) 

Request: Because the language in the Fort Ord Master Plan Hydrology and 
Water Quality Program B-1.6 is so general, developers like Monterey Downs can be 
expected to argue that the General Plan Policy PS-3.1 presumption satisfies the 
Program B-1.6 language. As a result, if the argument is successful, it is possible that 
developments will be approved that exceed the truly available wet water, as opposed to 
a theoretical paper allocation. FORA should prevent that, and should ensure that the 
two plans are truly consistent. FORA should direct the County to modify the General 
Plan to state that General Plan policy PS-3.1 does not apply to Fort Ord, and the Fort 
Ord Master Plan should also make it clear that due to Fort Ord water restrictions that 
policy PS-3.1 does not apply within Fort Ord. 

The Reuse Plan States that Water Is a "Central Resource Constraint" at Fort Ord. 
The County Plan Is Inconsistent with the Reuse Plan. 

The Reuse Plan's lengthy section on "Management of Water Supply" states: 

Water supply is a central resource constraint for 
development of Fort Ord. Insuring that development does 
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not exceed the available water supply and safe yield is a 
major component of the DRMP.1 

Fort Ord's water supply is severely compromised due to seawater intrusion, as 
well as groundwater contamination from the former military use. 

The Reuse Plan calls water a "scarce resource." The Reuse Plan presents 
measures that ~~ensure that development is managed within this resource constraint." 
The Reuse Plan requires: 

• "allocation of the existing potable water supply," with mandatory 
implementation procedures and an annual report, 

• a five-year review, and 
• water allocation monitoring.2 

Pursuant to the Reuse Plan, FORA is required to "monitor" the availability of 
water to "insure" that water consumption "will not exceed" the water supply within the 
former Fort Ord.3 Hydrology and Water Quality Policy 8-2 requires the County to 
11Condition approval of development plans on verification of an assured long-term water 
supply for the projects." The County policy PS-3.1 violates Reuse Policy 8-2. 

The jurisdiction's general plan is required to be in harmony with the Reuse Plan. 
That is a fundamental purpose of the consistency determination. The County General 
Plan and the Reuse Plan are not in harmony, and are facially inconsistent. If there is a 
conflict between the County General Plan and the Reuse Plan, as exists here, there is 
no requirement that the more restrictive plan prevails. 

The County General Plan presumption of long term sustainable water supply 
would apply to Monterey Downs. As proposed, the Monterey Downs project will require 
some 825 acre feet per year or more, according to public records. 825 acre feet would 
far exceed the County's "allocation" at Fort Ord. Under the County General Plan, the 
County simply will presume that the water exists to serve Monterey Downs. That is not 
consistent with the Reuse Plan or the very real water supply constraints at Fort Ord. 

1 Fort Ord Reuse Plan: 3.11.5.4, .. Management of Water Supply"; Hydrology and 
Water Quality Policy 8-2. 

2 Ibid. 

3 Ibid. 



Jerry Edelen, Chair 
and Members of the Board of Directors 
Fort Ord Reuse Authority 
February 13, 2013 
Page7 

Fort Ord is supplied by water from a ••small" aquifer.4 FORA is aware that the 
aquifer is limited in size, and is not being actively recharged. FORA does not know 
when the aquifer is going to run out of water. FORA has never established the safe 
yield of the aquifer. FORA has done nothing to address the steadily dwindling small 
water supply. FORA has never found that Ford Ord has a "long term sustainable water 
supply" nor has FORA even considered the issue. 

The County General Plan Policy PS 3.1 "presumption" of a long term sustainable 
water supply for all County development on the former Fort Ord places at risk the water 
supply for the other jurisdictions, including existing developments like California State 
University Monterey Bay, and the commercial developments along lmjin Road. At 
particular risk is the entire City of Marina, whose residents and businesses rely on water 
from the same water source: a "small" and unsustainable aquifer pumped by Marina 
Coast Water District. 

As stated above, in September 2013, Keep Fort Ord Wild submitted detailed 
comments and exhibits on this point to the County. The County should have provided 
those comments to you as part of its submission packet. Out of an abundance of 
caution, KFOW attached that letter and enclosures here, and urges FORA to review the 
comments and issues carefully. In this letter to FORA, KFOW reiterates and 
incorporates each and every one of its concerns and comments that were raised in the 
September 2013 KFOW letter to the County. We ask FORA to review the letter and its 
enclosures prior to taking any position on the consistency determination for the County 
plans. 

FORA Executive Officer Cannot Act as a Legislative Authority 

Resolution 14-xx (Attachment E, item 5) provides that the General Plan is denied 
by the FORA Board, and that the General Plan will be certified if the Board's suggested 
modifications are adopted and transmitted to the FORA Board by the County, and the 
Executive Officer "confirms such modifications have been made." In other words, 
FORA's Executive Officer would be empowered to be part of the legislative 
decision-making process in determining whether or not the General Plan shall be 
deemed certified. The resolution's proposal to give such legislative authority to the 
Executive Officer is an impermi!;sible delegation of legislative authority in violation of 
the Article Ill, section 3 of the California Constitution, which provides that "The powers 
of state government are legislative, executive, and judicial. Persons charged with the 
exercise of one power may not exercise either of the others except as permitted by this 
Constitution.'' An action by FORA to determine whether or not the General Plan shall 

4 WRIME, Marina Coast Water District Deep Aquifer Study, 2003; United States 
Geological Services, 2002. 
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be deemed consistent should be an entirely legislative process of the FORA board, so 
that FORA's constituents (the public) can evaluate, monitor, and respond to FORA's 
action. Allowing the Executive Officer to play a decision-making role in that process 
improperly circumvents the public process and shortchanges the public. 

An additional reason of why Resolution 14-XX (Attachment A) is improper is 
because it is contrary to the CEQA principle proscribing delegation of certain functions 
such as assessment of environmental impact. (CEQA Guidelines,§ 15025(b).) 
Delegation is inconsistent with the purpose of the review and consideration function 
because it insulates the members of the FORA Board from public awareness and 
possible reaction to the individual members' environmental and economic values. The 
Executive Officer should not be given the responsibility to participate in determining 
whether modifications have been made (and consequently participate in determining 
whether the General Plan should be certified) but he does not have the authority to 
approve or disapprove the certification. The Executive Officer is not the decision 
maker. 

The Language Is Different Between the County Plans and the Reuse Plan 

The County has admitted that ~~the language is different" between the County 
plans and the Fort Ord Reuse Plan. (October 23, 2013 County letter, p. 1.) The 
County argues that "there is significant history in the Fort Ord Reuse Plan, and in the 
FEIR that shape and guide how the policies of the FOMP are interpreted and applied." 
The County's argument is nonsensical. The County does not explain what the County 
means by .. significant history in the Fort Ord Reuse Plan" or how the "history" modifies 
the adopted written plans, if at all, or its basis for the claims. 

Other Concerns 

The Veterans cemetery is in the County plans, but is not in the Reuse Plan. The 
addition of a Veterans cemetery is not consistent with the Reuse Plan plans, policies 
and maps. The change of land use to a Veterans cemetery has not been subjected to 
environmental review by any person. 

For determination of consistency, FORA should use only the original Reuse 
Plan, not the 11republished" 2001 version. The 2001 version was never adopted and 
has not have environmental review. The County's public records show that the County 
relied on the unadapted "republished" 2001 Reuse plan materials when the County 
prepared its Fort Ord Master Plan. 

The General Plan and Fort Ord Master Plan is inconsistent with the Fort Ord 
Reuse Authority's Development and Resource Management Plan (DRMP). In 
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particular, we draw your attention to the policies of the DRMP. We attach the DRMP in 
its entirety, exactly as provided on the FORA website (pp. 127~138). 

Proposed Findings 

The proposed findings presented to the FORA Board are simply inaccurate and 
do not correctly present or apply the applicable law and regulations. 

Procedural OblectiQIJS 

At its October 11, 2013 and November 81 2013 meetings, the consistency 
agenda item was not heard. Instead, at the October meeting Chair Edelen announced 
the item and immediately stated that the matter would be continued in order for FORA 
staff to work on the !etters received. He called for a motion to continue, and after very 
brief procedural discussion by the Board, the Board unanimously passed the motion to 
continue the item. In November 2013, the Board hearlng was continued due to lack of 
proper public notice pursuant to the FORA Master Resolution. In January 2014, the 
item was agendized under "old business" on the FORA agenda. We question why this 
item was agendized under "old business1

11 because at the October 11 and November 8 
meetings this item was not opened for public comment or presentation. 

We have observed that for items called 110id business", the FORA Board does 
not consistently open the item for a public hearing. For example, at the October 11 
2013 FORA Board meeting, Board Chair Edelen called the ilold business'' item for 
Mr. Bowden's contract for legal services, then Chalr Edelen immediately called for a 
Board vote. The Board vote took place immediately without any discussion, and 
without opening the item to public comment. No mention was made of a public hearing, 
and no earlier publlc hearing was referenced. The public simply was shut out of the · 
process. The second meeting should also be open for public comment. 

A consistency determination is a project subject to CEQA The consistency 
determination is a discretionary act by the FORA Board. That act has not been 
evaluated pursuant to CEQA. 

Keep Fort Ord Wild and The Open Monterey Project join in all other comments 
and concerns submitted to FORA by other groups, agencies, and individuals. We urge 
you to consider these comments carefully. Thank you. 

Very truly yours, 

~~on 



Jerry Edelen, Chair 
and Members of the Board of Directors 
Fort Ord Reuse Authority 
February 13, 2013 
Page 10 

Attachments (on CD): 

A. FORA Master Resolution, sections 8.02.010, 8.02.0200)(7) 

B. Fort Ord Reuse Plan, 3.11.5.4, "Management of Water Supply" and 
Hydrology and Water Quality Policy B-2 

C. Monterey County General Plan policy PS-3.1 

D. KFOW letter to County Board of Supervisors, September 17, 2013 with 
attachments, re County consistency determination (presented to the 
County on CD) 

E. Monterey Downs Administrative Draft Environmental Impact Report 

F. Eastside Parkway 90% Improvement Plans 

G. October 7, 2013 letter from FORA 

H. EA/IS for The General Jim Moore Boulevard and Eucalyptus Road 
Improvement Project 

I. Development and Resource Management Plan excerpts 

J. History of FORA's illegal changes to Chapter 8 of the Master Resolution, 
specifically over 1 00 changes of the word "shall" to the word "may" 

K. FORA Annual Report FY 2012-213, pages 1-16 

L. August 26, 2013 LandWatch letter to County Board of Supervisors 

M. Zone 2C Map 

N. January 7, 2014 KSBW Report 



Link to large 
attachments -

Item Sa 
Attachment F.11 

Link to attachments A to N and powerpoint 
attached to Molly Erickson's February 13, 

2014 letter addressed to the FORA Board of 
Directors 

http://fora.org/brd031414.html 


