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FORT ORD REUSE AUTHORITY

920 2" Avenue, Suite A, Marina, CA 93933
Phone: (831) 883-3672 | Fax: (831) 883-3675 | www.fora.org

SPECIAL MEETING

FORT ORD REUSE AUTHORITY BOARD OF DIRECTORS
Thursday, February 13, 2014 at 2:00 p.m.
910 2" Avenue, Marina, CA 93933 (Carpenters Union Hall)

AGENDA

CALL TO ORDER

Participating via Teleconference:
Councilmember Morton - Hyatt Regency Hotel, 650 15th Street, Denver, Colorado

PLEDGE OF ALLEGIANCE

CLOSED SESSION

a. Conference with Legal Counsel - Existing Litigation, Gov Code 54956.9(a) — 2 Cases
i. Keep Fort Ord Wild v. Fort Ord Reuse Authority (FORA), Case Number: M114961
ii. The City of Marina v. Fort Ord Reuse Authority, Case Number: M11856

ANNOUNCEMENT OF ACTION TAKEN IN CLOSED SESSION

ROLL CALL
ACKNOWLEDGEMENTS, ANNOUNCEMENTS, AND CORRESPONDENCE
CONSENT AGENDA
a. Approve January 10, 2014 Board Meeting Minutes (pg. 1-4) ACTION
b. Approve Executive Officer Contract Extension (pg. 5-10) ACTION
c. Approve Veterans Issues Advisory Committee Extension and Revised
Committee Charge (pg. 11-12) ACTION
d. Confirm Chair’s Legislative Advisory Committee and Finance Advisory
Committee Appointments (pg. 13) ACTION
OLD BUSINESS
a. Consistency Determination: Consider Certification, in Whole or in Part,
of 2010 Monterey County General Plan as Consistent with the 1997 Fort Ord
Reuse Plan (pg. 14-119) ACTION
i. Noticed Public Hearing
ii. Board Determination of Consistency
b. Post Reassessment Iltems (pg. 120-130) INFORMATION/ACTION
I. Approve Amended Post Reassessment Work-Plan
ii. Approve Post Reassessment Advisory Committee Extension
and Revised Committee Charge
iii. Receive a Budget Report for the Fort Ord Reuse Authority/
California State University, Monterey Bay Colloquium Event
NEW BUSINESS
a. FORA Master Resolution Amendments (pg. 131-133) ACTION



10. PUBLIC COMMENT PERIOD
Members of the public wishing to address the FORA Board of Directors on matters within the
jurisdiction of FORA, but not on this agenda, may do so during the Public Comment Period for up
to three minutes. Public comments on specific agenda items are heard under that item.

11. EXECUTIVE OFFICER’S REPORT

a. Outstanding Receivables (pg. 134) INFORMATION
b. Habitat Conservation Plan Update (pg. 135-136) INFORMATION
c. Administrative Committee (pg. 137-140) INFORMATION
d. Travel Report (pg. 141-142) INFORMATION
e. Public Correspondence to the Board (pg. 143) INFORMATION

12. ITEMS FROM MEMBERS
13. ADJOURNMENT

NEXT REGULAR BOARD MEETING: MARCH 14, 2014

Persons seeking disability related accommodations should contact FORA 24 hrs prior to the meeting.
This meeting is recorded by Access Monterey Peninsula and televised Sundays at 9 a.m. and 1 p.m.
on Marina/Peninsula Chanel 25. The video and meeting materials are available online at www.fora.org.



RETURN TO AGENDA

FORT ORD REUSE AUTHORITY

BOARD OF DIRECTORS REGULAR MEETING MINUTES
2:00 p.m. Frlday, January 10, 2010
Carpenters Union Hall - 910 2" Avenue, Suite A, Marina, CA 93933

. CALL TO ORDER
Chair Edelen called the meeting to order at 2:03 p.m.

. PLEDGE OF ALLEGIANCE
Mayor Pendergrass led the Pledge of Allegiance.
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f?"“ty (FORA), Case Number; V1114961

i. Keep Fort Ord Wild v. Fort Ord Reuse A%°
. Bogan v. Houlemard, Case Number: M122¢

ounsel Jon Giffen announced no

SEam,

ﬁ%’@m aii wolild come off of the agenda and
item b would be agendlzeg fo g leration at:the ﬂg;ext%oard meeting.
p, s 4 ? - -

A
Voting Membersgii“é‘” ’

2= Mayor Pendergrass (City of Sand City)

%ﬁ‘? Supervisor Potter (County of Monterey)
Mayor Pro-Tem Oglesby (City of Seaside)
Mayor Rubio (City of Seaside)
Councilmember Selfridge (City of Monterey)

> on-Voting) B‘é?d Members Present: Nlcole Charles* (17th State Senate Dlstrlct) Erica
Parker* (297:S ’
Ochoa (Cal“f_ z
Albert, Jr. (Monter enir
Monterey County);:Pame a Von Ness (US Army), Bill Colllns (Fort Ord BRAC Office), and Director
Moore (Marina CoastWater District).

. ACKNOWLEDGEMENTS, ANNOUNCEMENTS, AND CORRESPONDENCE
Executive Officer Michael Houlemard stated that representatives from the US Department of Veterans
Affairs and the California Department of Veterans Affairs had been in town that week to conduct a site
visit and discuss the schedule for the California Central Coast Veterans Cemetery. All indications were
that construction would begin in fall.
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8. CONSENT AGENDA

a. Approve December 13, 2013 Board Meeting Minutes

MOTION: Supervisor Potter moved, seconded by Mayor Pro-Tem Oglesby, to approve the
December 13, 2013 Board meeting minutes with the following amendments: 1) add additional
language to identify motions requiring a second vote for passage, and 2) amend the minutes to
reflect that Mayor Pendergrass was not present.

MOTION PASSED: unanimous
9. OLD BUSINESS

a. 2" Vote: Preston Park Management Agreement Extens; I wi

ORIGINAL MOTION (from 12/13/13 1% Vote:): May®r: C
Parker, to authorize the Executive Officer to extend “Alliance/FORA Pfé:§“’@g Park Management
Agreement for one year. : N

2" VOTE PASSED: Ayes: Beach, Calcagrio
Potter, Rubio, Selfridge. Noes: Morton.

b. Consider Concurrence in the 2010 Monter
Determination :
Chair Edelen recommended the
noticing procedures.

rg prov1ded a%VerV|ew of the existing PLL Insurance Policy and the
older input in selecting a new policy. Ms. Gettys discussed current

Al neivl
ESCA Program‘M@ﬂager Stan Cook provided a quarterly update on ESCA activities.

e. Multi-modal Transit Corridor - Presentation by Transportation Agency for Monterey County
Debbie Hale, Transportation Agency for Monterey County (TAMC), introduced the item. Ariana
Green, TAMC, provided a history of the project and discussed current transit needs, the
opportunities and constraints of the potentials routes, and the proposed project schedule. The
Board heard from members of the public and provided input to TAMC. Chair Edelen deemed report
received.
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10. NEW BUSINESS

a.

b. Elect 2014 FORA Board Officers fg:

Accept Fiscal Year 12-13 FORA Annual Financial Report (Audit Report)

Mr. Houlemard stated that Moss, Levy & Hartzheim issued an unmodified opinion, finding that
FORA staff had implemented all of the previous year's recommendations. There were no
findings/questionable costs in the FY 12-13 financial audit concerning FORA internal control
structure. Finance Committee Chair Mayor Kampe noted the Auditor's recommendation to change
how FORA accounts for the Preston Park asset.

MOTION: Mayor Kampe Rubio moved, seconded by Mayor Rubic :“@g)recelve the Moss, Levy &
Hartzheim Certified Public Accountants Fort Ord Reuse Auth@,ﬁf "Fiscal Year 12-13 Annual

42‘{& Jiﬁf&%

financial Report. .
g,
- MOTION PASSED: unanimous %%é%kﬁ%

i. Receive Nominating Committee Report ,fgg ,
Mayor Edelen stated that the FORA No %@Commlttee which ha ‘consisted of himself,
Mayor Pendergrass, Mayor Rubio, Mayor: —Tem O’Connell, and Supervisgr Parke, met on
January 2, 2014. The Committee recommend 4-1 vote (Parker dlssﬁiév}igc ting), that the
Board reelect the current Board Officers and mmittee members to one additional
one year term, expiring in Februa ry 2015.

ii. Conduct Election

'?--*-_@ Chair Edelen indicated that the Executive Committee would
§ g and report back to the full Board in February.

11. PUBLIC'C

12.

a.
b.

Habitat Conserva ion Plan (HCP) Update

Mr. Houlemard stated that FORA was on schedule for public document review in 2014 and that
jurisdiction staff had until January 24, 2014 to submit their comments. He noted that discussions
will also begin in 2014 regarding the creation a Joint Powers Authority to oversee the
implementation of the HCP.

Administrative Committee
Finance Committee

Post Reassessment Advisory Committee (PRAC)
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8.

f. Veterans Issues Advisory Committee (VIAC)
Mr. Houlemard stated that both the PRAC and VIAC are scheduled to expire in January 2014, but
that Chair Edelen and Staff felt that outstanding issues under Committee purview warranted an
extension. Mr. Houlemard indicated that Chair Edelen intended to submit a request to the Board at
the next meeting to extend both the PRAC and the VIAC for an additional year.

dg. Water/Wastewater Oversight Committee
h. Travel Report
Public Correspondence to the Board

The Board deemed the Executive Officer’s report accepted.

ITEMS FROM MEMBERS

meeting to discuss post-Colloquia items.

ADJOURNMENT
Chair Edelen adjourned the meeting at 4:32 p.m.
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RETURN TO AGENDA

FORT ORD REUE AUTHORITY BOARD REPORT

L C.NSENT AGENDA e

Subject: Approve Executive Officer Contract Extension

Meeting Date: February 13, 2014

Agenda Number: 7b ACTION
RECOMMENDATION(S):

Approve extension of eX|st|ng Executive Officer Employment Agreement until June 30,
2020.

BACKGROUND/DISCUSSION:

Executive Officer Michael Houlemard’'s existing employment contract is comprised of a
September 21, 2000 agreement, with numerous extensions and supplements. In order to
provide ease of review by the Board, the Executive Committee directed Authority Counsel
to prepare an employment agreement that incorporated into one document all of the
existing agreement terms, as extended and supplemented. The attached agreement
(Attachment A) has been prepared by Authority Counsel to mirror the existing agreement
terms, except that it commences July 1, 2014 and ends on June 30, 2020. Executive
Officer Houlemard’s current employment agreement terminates June 30, 2014.

The FORA Board received and reviewed the proposed agreement, and provided direction
to Authority Counsel to set this item for February 13, 2014 Board meeting action.

FISCAL IMPACT:

Reviewed by FORA Controller %’ 7 / 8

Staff time for this item is included in the approved FORA budget.

COORDINATION:
FORA Board, FORA Executive Committee, Authority Counsel

Approved by \) Qﬂtz’dﬁﬂ TM%

Steve Endsley

Prepared by L U/
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Attachment A to Item 7b
FORA Board Meeting, 2/13/2014

EXECUTIVE OFFICER
EMPLOYMENT AGREEMENT

This Executive Officer Employment Agreement (this “Agreement”) is made and entered
into effective July 1, 2014 (the “Commencement Date”) by and between the Fort Ord Reuse
Authority, a public corporation formed under the Fort Ord Reuse Authority Act, California
Government Code sections 67650 ef seq. (hereinafter “FORA™) and Michael A. Houlemard, Jr.,
an individual (hereinafter “Houlemard”).

1. RECITALS. This Agreement is made and entered into with respect to the
following circumstances:

(a) Houlemard has served as the Executive Officer of FORA since March
1997. On or about September 21, 2000 FORA and Houlemard (each a “Party” and collectively,
the “Parties”) entered into an Executive Officer Employment Agreement for a term ending
June 30, 2003 (the “Employment Agreement™). On or about July 11, 2003 the Parties entered
into Extension #1 to the Employment Agreement by which the term of Houlemard’s employment
was extended through June 30, 2008. On or about June 13, 2008 the Parties entered into
Extension #2 to the Employment Agreement by which the term of Houlemard’s employment was
extended through the then anticipated end of FORA’s statutory authority (June 30, 2014).
Subsequent amendment to the Fort Ord Reuse Authority Act has extended the term of FORA’s
statutory authority through June 30, 2020, but the term of the Employment Agreement as
extended will expire on June 30, 2014.

(b)  Houlemard has performed his duties as the Executive Officer of FORA to
the satisfaction of FORA’s governing Board of Directors (the “Board”).

() The Parties desire that the term of Houlemard’s employment as Executive
Officer of FORA should be further extended on the terms and conditions set forth in this
Agreement.

2. TERM. The term of this Agreement shall commence on the Commencement
Date and shall end, unless sooner terminated or otherwise extended, no later June 30, 2020.

3. COMPENSATION.

(a) Salary, COLAs and Longevity Pay. During the term of this Agreement, as
compensation for his services as FORA’s Executive Officer, Houlemard shall be paid an annual
salary of Two Hundred Seven Thousand Three Hundred Seventy-Four Dollars ($207,374.00) in
installments in accordance with the FORA’s general compensation program, prorated for any
partial payroll period. If and when a Cost of Living Adjustment (“COLA”) is awarded to
FORA’s other employees, Houlemard’s salary shall be adjusted in like proportion. Houlemard
has been receiving and during the term of this Agreement Houlemard shall continue to receive
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longevity pay on the same basis and subject to the same terms and conditions as apply to
FORA'’s other employees. Except as a consequence of a COLA or longevity pay, Houlemard’s
salary shall not be adjusted during the term of this Agreement, but an incentive bonus may be
awarded to Houlemard from time to time as provided in Section 3(b) below.

(b)  Incentive Bonus. The Board may award a bonus to Houlemard in
recognition of exemplary performance beyond that required under this Agreement as an
incentive to continue such performance. The bonus shall not be considered to be salary to which
Houlemard is entitled or as any form of compensation for past performance. Rather, any bonus
shall be an inducement for future performance. As such, in order to be eligible to receive any
bonus Houlemard must be employed by FORA at the time any bonus is awarded. The Board has
the sole and unbounded discretion to award or withhold a bonus, and to establish the amount of
any such bonus. The Board may award any bonus in a lump sum or in instaliments. The award
of a bonus should not be expected.

() Employee Taxes. Houlemard is subject to all applicable Federal and State
income tax withholdings from his income.

(d) Retirement Contribution. Houlemard shall be entitled to participate in the
retirement program made available by FORA through the Public Employees’ Retirement System
to FORA’s other employees (currently 2% at 55), as the retirement program may from time to
time be amended, and in the same manner, to the same extent, and subject to the same terms and
conditions, including but not limited to contribution rates, as apply to FORA’s other employees.

() Paid Leave. During the term of this Agreement, Houlemard shall be
entitled to forty-nine (49) days per year as paid leave, which shall be allocated as follows:

Vacation 26 days
Sick Leave 18 days
Management Leave 5 days

Vacation, Sick Leave, and Management Leave may be collectively referred to as “Annual
Leave.” Annual Leave shall accrue, be subject to accrual limits, be converted to service credit
on retirement, be cashed out, or may be used, each only in conformity with those policies
regarding Annual Leave established by FORA as they may be amended from time to time.
Houlemard shall not be required to keep time sheets, but shall inform FORA’s Executive
Committee in advance of his vacation plans and shall report to the Executive Committee his use
of all categories of Annual Leave contemporaneously with taking leave.

® Car Allowance. During the term of this Agreement, FORA shall pay
Houlemard Two Hundred Fifty Dollars ($250.00) per month as an allowance for use of his
personal vehicle. Houlemard shall at all times during the term of this Agreement maintain
liability insurance covering the business use of his personal vehicle meeting the reasonable
satisfaction of FORA.
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(2 Deferred Compensation. During the term of this Agreement, FORA shall
contribute Eight Hundred Thirty-Three Dollars ($833.00) per month into a deferred
compensation plan mutually selected by the Parties.

(h)  Insurance. Houlemard and his dependents shall be entitled to participate
in any life or health insurance programs made available by FORA to FORA’s other employees
and their dependents, as such program(s) may from time to time be amended, and in the same
manner, to the same extent, and subject to the same terms and conditions, including but not
limited to contribution rates, as apply to FORA’s other employees and their dependents.

) Professional Dues/Conferences. Houlemard shall be entitled to attend the
conferences for which FORA budgets. If such conferences are budgeted, FORA shall also pay
for Houlemard’s reasonable expenses incurred in attending such conferences in conformity with
those policies regarding reimbursements established by FORA as they may be amended from
time to time.

G) Holidays. Houlemard shall be entitled to the same paid holidays as are
provided to FORA’s other employees.

(k) Reimbursable Expenses. Houlemard shall be reimbursed for out-of-
pocket expenses according to those policies regarding reimbursements established by FORA as
they may be amended from time to time. In acknowledgment of the monthly car allowance
described in Section 3(f), Houlemard shall not be reimbursed for mileage associated with the
performance of his duties as Executive Officer.

4. EVALUATION. The Board intends to conduct a performance evaluation on or
before June 1 of each year, at which time the Board may, but shall not be obligated to, consider
awarding an incentive bonus as set forth in Section 3(b) above. Houlemard shall provide a
timely reminder to FORA’s Executive Committee to schedule the annual performance review.
The Parties agree that any failure to conduct any performance review shall not be deemed a
breach of this Agreement.

5. EXCLUSIVE EMPLOYMENT AND OUTSIDE WORK. Houlemard agrees
to work exclusively for FORA as Executive Officer, with such duties and responsibilities as shall
be set forth by the Board, and shall so serve faithfully and to the best of his ability under the
direction and supervision of the Board. Houlemard may, without violating the exclusive services
term in this Agreement, teach or write for publication without FORA’s prior approval. With the
prior written approval of the Board, Houlemard may also enter into consulting arrangements with
public or private entities if such activities do not interfere with his duties as Executive Officer.
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6. TERMINATION. Houlemard is an at-will employee and serves at the pleasure
of the Board. Houlemard may be dismissed, and this Agreement terminated, at the discretion of
the Board for any reason or for no reason at all, except that in the event of termination pursuant
to Sections 6(c) or (d) below, FORA shall provide the notice and/or compensation as provided
therein. This Agreement may be terminated prior to its scheduled expiration date as follows:

(@) By mutual agreement;
(b) By Houlemard providing FORA ninety (90) days advance written notice;

() By FORA through written notice to Houlemard of intent to terminate his
employment for “Cause.” For purposes of this Agreement, with respect to Houlemard the term
“Cause” shall mean (i) breach of this Agreement; (ii) commission of an act of dishonesty, fraud,
embezzlement or theft in connection with his duties or in the course of his employment; (iii)
commission of damage to property or reputation of FORA; (iv) failure to perform satisfactorily
the material duties of his position after receipt of a written or verbal warning from the Board; (v)
conviction of a felony or a crime of moral turpitude; (vi) failure to adhere to or execute FORA’s
policies; or (vii) such other behavior detrimental to the interests of FORA as the Board
determines. Cause shall be determined in the sole discretion of the Board. If the Board believes
that FORA has Cause to terminate Houlemard’s employment, FORA shall give appropriate
written notice to Houlemard as provided in Government Code section 54957 of his right to have
the complaints or charges heard in an open session rather than a closed session of a meeting of
the Board. After written notice to Houlemard, if he does not request to have the complaints or
charges heard in open session, he shall be provided the opportunity to meet with the Board in
closed session regarding the specific complaints or charges stated in writing. Should the Board
decide after meeting to terminate Houlemard, his employment shall be terminated immediately
without rights to any appeal, severance pay or benefits other than compensation earned
(including all benefits and reimbursements accrued and then due) up to the effective date of
termination.

(d By FORA through written notice to Houlemard of termination without
Cause. In that event, the termination shall be effective upon delivery of the notice unless the
notice provides otherwise. If terminated without Cause, Houlemard shall be entitled to
severance pay equal to six (6) months salary, exclusive of benefits. At the election of the Board,
severance pay may be paid in substantially equal installments over any period up to six (6)
months.

7. NOTICES. Notices under this Agreement shall be by United States mail, postage
prepaid, addressed as follows, or such other address as the Parties may establish and provide
written notice thereof:

Chair of the Board of Directors Michael A. Houlemard, Jr.
Fort Ord Reuse Authority 2223 Albert Lane

100 12th Street Capitola, CA 95010
Marina, CA 93933
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8. TERMINATION OF FORMER EMPLOYMENT AGREEMENT. Effective
upon the Commencement Date, the Employment Agreement shall automatically, and without
any need for further action by the Parties, be terminated and of no further force and effect.
During the term of this Agreement, the employment relationship between the Parties shall be
controlled by the terms and conditions of this Agreement and not by any terms or conditions of
the former Employment Agreement. The foregoing provisions notwithstanding, any Annual
Leave which Houlemard has accrued but which remains unused and has not been cashed out as
of the day before the Commencement Date shall be carried over and added to the Annual Leave
which accrues pursuant to this Agreement, subject to any applicable accrual limits as may be
specified in those policies regarding Annual Leave established by FORA as they may be
amended from time to time.

9. COMPLETE AGREEMENT. This Agreement is a full and complete statement
of the Parties’ understanding with respect to the matters set forth in this Agreement. This
Agreement supersedes and replaces any and all prior or contemporaneous agreements,
discussions, representations, or understandings between the Parties relating to the subject matter
of this Agreement, whether oral or written.

10. INTERPRETATION. This Agreement shall be construed as a whole and in
accordance with its fair meaning. It is understood and agreed by the Parties that this Agreement
has been arrived at through negotiation and deliberation by the Parties, with each Party having
had the opportunity to review and revise this Agreement and to discuss the terms and effect of
this Agreement with counsel of its choice. Accordingly, in the event of any dispute regarding its
interpretation, this Agreement shall not be construed against any Party as the drafter, and the
Parties expressly waive any right to assert such a rule of interpretation.

11. PARTIAL INVALIDITY. If any provision of this Agreement is held by a court
of competent jurisdiction to be invalid, void or unenforceable, the Parties agree that the
remaining provisions shall nonetheless continue in full force and effect.

IN WITNESS WHEREOF, the Parties have executed this Agreement effective as of the
date and year first written above.

Michael A. Houlemard, Jr.

Chair
Fort Ord Reuse Authority
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RETURN TO AGENDA

RITY BOARD REPO

Subject: Approve Veterans Issues Advisory Committee Extension and
) Revised Committee Charge

Meeting Date: February 13, 2014

Agenda Number: 7c

ACTION

RECOMMENDATION:

i. Approve extension of Veterans Issues Advisory Committee (VIAC) for a term of one
year, expiring January 31, 2015.
ii. Approve revised committee charge.

BACKGROUND/DISCUSSION:

On January 11, 2013, the Fort Ord Reuse Authority (FORA) Board of Directors authorized
the creation of the VIAC to advise the Board on former Fort Ord reuse issues that directly
impact local area veterans. The VIAC met six times in 2013, discussing items related to_the
General William H. Gourley Federal Outpatient Clinic: A Joint DoD-VA Health Care Facility,
former Fort Ord initiatives, and California Central Coast Veterans Cemetery (CCCVC)
fundraising, property transfer, planning/construction contract, burial claim reimbursements,
phasing and legislation. They advised the Board to promote emphasis on the three E’s and
to strengthen economic recovery and jobs generation language in planning the Fort Ord
Base Reuse Implementation Colloquium.

The VIAC was originally authorized for one calendar year, expiring in January 2014.
Outstanding issues under VIAC purview could benefit from extending the Committee’s
term, including VA/DoD clinic and CCCVC water needs, Phase || CCCVC fundraising, and
a possible veteran’s Drop-in center. Staff recommends extending the VIAC for the term of
one year, expiring January 31, 2015. Attached is an updated/amended Committee charge,
which outlines the Committee’s objectives for 2014 (Attachment A).

The VIAC will continue to remain subject to Brown Act provisions.

FISCAL IMPACT: | /5
Reviewed by FORA Controller M 7-/ é’ 7L
Staff time for this item is included in the approved FORA budget.

COORDINATION:

VIAC
YT Y \,‘
Prepared b X Q) 2hS—pproved by

Crissy Maras Michael A”Houlemard, Jr.

11 of 143



R L Attachment A to Item 7c¢
FORA Board Meeting, 2/13/2014

Veterans Issues Advisory Committee

Committee Charge

necessary for the successful

ojects and will review data or

assigned by the FORA Chair (on behalf of the Board of Directors). FORA

staff will provrdé technical and administrative support to the VIAC.
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RETURN TO AGENDA

C . Confirm Chair’s Legislative Advisory Committee and Finance Advisory
Subject: . .

Committee Appointments
Meeting Date: February 13, 2014
Agenda Number: 7d

ACTION

RECOMMENDATION:

Confirm Fort Ord Reuse Authority (‘FORA”) Board of Directors Chair Jerry Edelen’s 2014
appointments to the Finance Advisory Committee (aka Finance Committee) and the Legislative
Advisory Committee (aka Legislative Committee).

BACKGROUND/DISCUSSION:

Each year at the February Board meeting, the FORA Chair recommends appointees to FORA’s
Finance and Legislative Committees for Board confirmation. Appointees serve for a term of
one year and must be chosen from among the ex-officio, voting, or alternate Board members.

Chair Edelen recommends the following to serve through February 2015:

Finance Committee:
Councilmember lan Oglesby, City of Seaside (Committee Chair)
Nick Chiulos, County of Monterey
__ Graham Bice, UC MBEST
- Gail Morton, City of Marina
Casey Lucius, City of Pacific Grove

Legislative Committee:

Supervisor Dave Potter, Monterey County (Commlttee Chair)
Councilmember Frank O’Connell, City of Marina (1! Vice-Chair)
Mayor Ralph Rubio, City of Seaside (2" Vice-Chair)

Mayor Edelen, City of Sand City (Board Chair)

Mayor David Pendergrass, City of Sand City (Member-at-Large)

FISCAL IMPACT:
Reviewed by FORA Controller Wf 2/ é

Staff time for this item is included in the approved annual budget.

COORDINATION:
FORA Chair, FORA Executive Committee

Prepared by /\

J

Nena Sp' N
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RETURN TO AGENDA

RITY BOARD REPORT

Consistency Determination: Consider Certification, in Whole or in
Subject: Part, of 2010 Monterey County General Plan as Consistent with the

1997 Fort Ord Reuse Plan
Meeting Date: February 13, 2014
Agenda Number: 8a

RECOMMENDATION(S):

Approve Resolution 14-XX (Attachment A), certifying that the 2010 Monterey County
General Plan (General Plan) is consistent with the Fort Ord Base Reuse Plan (BRP).

ACTION

BACKGROUND:

The County submitted the General Plan for consistency determination on September 24,
2013 (Attachment B). Attachment B includes a link to the County of Monterey’s
website where documents related to the 2010 Monterey County General Plan
consistency determination submittal can be obtained electronically. This link is:
http://www.co.monterey.ca.us/planning/gpu/GPU 2007/2010 Mo _Co General Plan_Ad
opted 102610/2010 Mo Co General Plan_Adopted 102610.htm. At the October 11,
2013 Board meeting, several Board members raised concerns that a hard copy of the
2010 Monterey County General Plan consistency determination submittal was not
included in the packet. The FORA Executive Committee previously established a policy
directing staff to make large documents available on the internet in lieu of including

o voluminous pages in FORA Board packets. If any Board member finds this difficult,
please contact staff to address the concern.

With its submittal, the County requested a Legislative Land Use Decision review of the
General Plan in accordance with section 8.02.010 of the Fort Ord Reuse Authority
(FORA) Master Resolution. Under state law, (as codified in FORA’s Master Resolution)
legislative land use decisions (plan level documents such as General Plans, Zoning
Codes, General Plans, Redevelopment Plans, etc.) must be scheduled for FORA Board
review for consideration of certification under strict timeframes. This item is included on
the Board agenda because the General Plan is a legislative land use decision, requiring
Board certification.

The FORA Administrative Committee reviewed this item on October 2nd and October
30th, 2013. At the October 30th FORA Administrative Committee meeting, County
representatives addressed each of the issues that were surfaced by the two letters
received earlier that month, and reviewed their own response letter sent to the
Administrative Committee. Staff described the Board report that was prepared and
noted the individual meetings between the County and FORA Staff/Counsel leading up
to the County letter addressing the issues raised in the late arriving correspondence.
The Administrative Committee asked that the issues be addressed by counsel and
outlined for the FORA Board at its November 8™ meeting.
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FORA Special Counsel Alan Waltner's response memorandum is included in
Attachment C to this report, outlining how his previous memoranda addressed issues
raised in recent comment letters and reiterating those points.

Update: At its January 2, 2014 meeting, the Administrative Committee heard a
report from FORA staff, heard comments from member of the public Jane Haines,
and heard comments from County of Monterey Senior Planner John Ford. The
Committee passed a motion to sustain its previous recommendation that the
FORA Board certify that the 2010 Monterey County General Plan is consistent
with the BRP.

DISCUSSION:

County staff will be available to provide additional information to the FORA Board on
February 13, 2014. In all consistency determinations, the following additional
considerations are made, and summarized in table form (Attachment D).

Rationale for consistency determinations FORA staff finds that there are several
defensible rationales for making an affirmative consistency determination and
recognizes that the Board may wish to consider alternatives to the staff
recommendation. Two such alternatives are outlined in this staff report and
Attachment E. Sections 8.01.020(d) and 8.01.020(e) of the FORA Master Resolution
describe procedures for the FORA Board to certify or refuse to certify a Legislative Land
Use Decision as consistent with the BRP. Attachment E is a draft resolution that
meets the provisions for refusing to certify the General Plan. This resolution provides
suggested modifications to the 2010 Monterey County General Plan that, if
implemented and confirmed by the Executive Officer, would result in the General Plan
being certified as consistent with the BRP. The FORA Board can also refuse
certification without prejudice, meaning they can resubmit at some future date.

The draft resolution under Attachment E includes an additional program,
Recreation/Open Space Land Use Program B-2.1 within the list of policies and program
to be addressed in resolution point #4. Other resolution changes include a complete
quotation of Master Resolution section 8.02.010 subparagraphs 1-6 in recital L and
clarification of the requested Board action, which is ‘certification’ that the General Plan
is consistent with the BRP in lieu of ‘concurrence’ with the County’s determination of
consistency. The language change from ‘concurrence’ to ‘certification’ is supported by
text found in the Authority Act under Government Code and Chapter 8 of the FORA
Master Resolution.

Sometimes additional information is provided to buttress conclusions. In general, it is
noted that the BRP is a framework for development, not a precise plan to be mirrored.
However, there are thresholds set in the resource constrained BRP that may not be
exceeded without other actions, most notably 6,160 new residential housing units and a
finite water allocation. More particularly, the rationales for consistency analyzed are:
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LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010
OF THE FORA MASTER RESOLUTION

(a) In the review, evaluation, and determination of consistency reqarding legislative land
use decisions, the Authority Board shall disapprove any legislative land use decision for
which there is substantial evidence support by the record, that:

(1) Provides a land use designation that allows more intense land uses than the uses
permitted in the Reuse Plan for the affected territory;

The General Plan would not establish a land use designation that is more intense than
the uses permitted in the BRP. Compared to the 1997 BRP, the General Plan
increases the amount of habitat within the County’s jurisdiction by 246.7 acres as a
result of the December-20, 2005 Memorandum of Understanding (MOU) among the
County, Monterey Peninsula College (MPC), FORA, the Bureau of Land Management
(BLM), and U.S. Army, which swapped land uses between East Garrison and Parker
Flats areas of the former Fort Ord. The result of the MOU is that an additional 210
acres are available for development in East Garrison in exchange for the preservation of
approximately 447 additional habitat acres in Parker Flats. Also, the MOU added
additional habitat acres next to the Military Operations Urban Terrain (MOUT) facility
and provides for MPC to relocate a planned public safety officer training facility from the
East Garrison area to the Parker Flats area. The County, FORA, and MPC entered into
an October 21, 2002 agreement entitled “Agreement Regarding Public Safety Officer
Training Facilities,” which further describes relocation of MPC'’s planned facilities from
the East Garrison area to the Parker Flats area.

(2) Provides for a development more dense than the density of uses permitted in the
Reuse Plan for the affected territory;

No increase in density would be permitted by the General Plan.

(3) Is not in substantial conformance with applicable programs specified in the Reuse
Plan and Section 8.02.020 of this Master Resolution;

The General Plan is in substantial conformance with applicable programs. FORA staff
notes that a member of the public and representatives of the Ventana Chapter of the
Sierra Club, Keep Fort Ord Wild, the Open Monterey Project, and LandWatch Monterey
County provided correspondence at the August 27 and September 17, 2013 Monterey
County Board of Supervisors hearings pertaining to consistency between the 2010
Monterey County General Plan 1997 BRP. Copies and similar items were received by
FORA. In summary, these individual letters requested that the Monterey County Board
of Supervisors/FORA Board not adopt the consistency finding, citing instances of
incomplete policies and programs and other issues. FORA staff agrees with Exhibit 1 to
Monterey County Board of Supervisors Order 13-0952/ Resolution No. 13-307 page 5 of
13 that:

Some but not all of the policies and programs have been implemented.
Implementation efforts are currently underway. Implementation of the Base
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Reuse Plan policies is a separate measure from Consistency with the Base
Reuse Plan.

Special legal counsel Alan Waltner's September 3, 2013 memorandum further stated
that “FORA’s procedures for determining consistency correctly interpret and apply the
FORA Authority Act, Government Code Sections 67650-67700 and the FORA Master
Resolution.”

Comment letters from the Ventana Chapter of the Sierra Club, member of the public
Jane Haines, and others are included in Attachment F.

County staff submitted an October 23, 2013 letter (Attachment G) providing additional
analysis on concerns raised in recent comment letters and how these concerns are
addressed.

(4) Provides uses which conflict or are incompatible with uses permitted or allowed in
the Reuse Plan for the affected property or which conflict or are incompatible with open
space, recreational, or habitat management areas within the jurisdiction of the Authority;

The General Plan is compatible with open space, recreational, and habitat management
areas.

(5) Does not require or otherwise provide for the financing and/or installation,
construction, and maintenance of all infrastructure necessary to provide adegquate public
services to the property covered by the leqgisiative land use decision;

County development within the former Fort Ord that is affected by the General Plan will
pay its fair share of the basewide costs through the FORA Community Facilities District
special tax and property taxes that will accrue to FORA, as well as land sales revenues.
This is evidenced in Exhibit 1 to Monterey County Board of Supervisors Order 13-
0952/Resolution No. 13-307 page 6 of 13 and the May 8, 2001 Implementation
Agreement between FORA and County of Monterey.

(6) Does not require or otherwise provide for implementation of the Fort Ord Habitat
Management Plan;

The Fort Ord Habitat Management Plan (HMP) designates certain parcels for
“Development,” in order to allow economic recovery through development while
promoting preservation, enhancement, and restoration of special status plant and
animal species in designated habitats. The General Plan affects lands that are located
within areas designated for “Habitat Reserve,” “Habitat Corridor,” “Development with
Reserve Areas and Restrictions,” and “Development with no Restrictions” under the
HMP. Lands designated as “Development with no Restrictions” have no management
restrictions placed upon them as a result of the HMP. The General Plan requires
implementation of the Fort Ord HMP.
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(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines as such
quidelines may be developed and approved by the Authority Board: and

The General Plan would not modify Highway 1 Design Corridor Design Guidelines.

(8) Is not consistent with the jobs/housing balance requirements developed and
approved by the Authority Board as provided in Section 8.02.020(t) of this Master
Resolution.

The General Plan is consistent with the jobs/housing balance approved by the FORA
Board.

Additional Considerations

(9) Is not consistent with FORA’s prevailing waqge policy, section 3.03.090 of the FORA
Master Resolution.

The General Plan does not modify prevailing wage requirements. Future projects within
the County’s jurisdiction on former Fort Ord must comply with FORA prevailing wage
requirements.

FISCAL IMPACT: é /g

Reviewed by FORA Controller

This action is regulatory in nature and should have no direct fiscal, administrative, or
operational impact. In addition to points already dealt with in this report, it is clarified
that the developments expected to be engaged in reuse subject to the General Plan are
covered by the Community Facilities District or other agreement that ensure a fair share
payment of appropriate future special taxes/fees to mitigate for impacts delineated in
the 1997 BRP and accompanying Environmental Impact Report. The County has

agreed to provisions for payment of all required fees for future developments in the
former Fort Ord under its jurisdiction.

Staff time related to this item is included in FORA'’s annual budget.

COORDINATION:

The County, Planners Working Group, Administrative Committee, and Executive
Committee

) / %}4’] )gafm Reviewed by :Q @}Z’J ﬁ,g L{Q ./\M —

Prepared by
~* Jonathan Ga

Appr

Michael A. Houlemard, Jr.
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Attachment A to Item 8a
FORA Board Meeting, 02/13/2014

Resolution 14-XX

Certification of the 2010
Monterey County General Plan )

THIS RESOLUTION is adopted with reference to the following facts and circumstances:

A.

On June 13, 1997, the Fort Ord Reuse Authority (FORA) adopted the Final Base
Reuse Plan (the “Reuse Plan”) under Government Code Section 67675, et seq.

former Fort Ord to submit to
ning ordinances, and to submit
s that satisfy the statutory

The Reuse Plan requires each county or city withi
FORA its general plan or amended general plal
project entitlements, and legislative land <
requirements.

of FORA adopt

By Resolution No. 98-1, the Authority B
[ Reuse Plan.

authority over land situate
jurisdiction.

After a noticed
Monterey Count
After noticed pul
determmed the

September 24
for lands on the Ord, the resolutions and/or ordinance approving it, a staff
report and materia ng to the County’s action, a reference to the environmental
documentation and/or CEQA findings, and findings and supporting evidence of its
determination that the General Plan is consistent with the Reuse Plan and the FORA
Act (collectively, "Supporting Material"). The County requested that FORA certify that
the General Plan is consistent with the Reuse Plan for those portions of the County
that lie within the jurisdiction of FORA.

FORA’s Executive Officer and the FORA Administrative Committee reviewed and
evaluated the County’s application and Supporting Materials for consistency. The
Executive Officer submitted a report recommending that the FORA Board find that the
General Plan is consistent with the Reuse Plan. The Administrative Committee
reviewed the Supporting Material, received additional information, and concurred with

1
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the Executive Officer's recommendation. The Executive Officer and the FORA
Executive Committee set the matter for public hearing before the FORA Board on
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013.
The November 8, 2013 hearing was then continued to January 10, 2014. The January
10, 2014 hearing was continued to February 13, 2014.

I.  Master Resolution, Chapter 8, Section 8.01.020(e) reads in part: “(e) In the event the
Authority Board refuses to certify the legislative land use decision in whole or in part,
the Authority Board’s resolution making findings shall include suggested modifications
which, if adopted and transmitted to the Authority Board by the affected land use
agency, will allow the legislative land use decision to be certified. If such modifications
are adopted by the affected land use agency as sug ed, and the Executive Officer
confirms such modlflcatlons have been made, the ¢ ive land use decision shall be
deemed certified..

Office of Planning and Regé:
consistent with the general | its aspects, it will further the
objectives and policies of the J Pl ot-obstruct their attainment." This
includes compliance with required I8 ection 8.02.010 of the FORA
Master Resolution.

action, progragn, or project is

L. Master Resolutic ) reads: "(a) In the review,
evaluation, and de [ cy regarding legislative land use decisions,
the Authori k i gislative land use decision for which there is
[ hat (1) Provides a land use designation

ra develipment more dense than the density of use
r the affected terrltory, (3) Is not in substantlal

ed in the Reuse Plan for the affected property or which
with open space, recreational, or habitat management

for the financing an nstallation, construction, and maintenance of all infrastructure
necessary to provide adequate public services to the property covered by the
legislative land use decision; and (6) Does not require or otherwise provide for
implementation of the Fort Ord Habitat Management Plan."

NOW THEREFORE be it resolved:
(1) The FORA Board acknowledges the County’s recommendations and actions of

August 27, 2013, September 17, 2013 and September 24, 2013 requesting that the
FORA Board certify that the General Plan and the Reuse Plan are consistent.
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(2) The FORA Board has reviewed and considered the EIR and the County’s
environmental documentation, and finds that these documents provide substantial
additional information for purposes of FORA’s determination that the General Plan
and the Reuse Plan are consistent.

(3) The FORA Board has considered all the materials submitted with this application
for a consistency determination, the recommendations of the Executive Officer and
the Administrative Committee, and the oral and written testimony presented at the
hearings, all of which are hereby incorporated by reference.

(4) The FORA Board certifies that the General Plan is consistent with the Base Reuse
Plan. The FORA Board further finds that its legislative decision is based in part
upon the substantial evidence submitted regarding allowable land uses, a weighing
of the Reuse Plan’'s emphasis on a resou trained sustainable reuse that

dense than those contained in the Re
(5) The General Plan will, considering all its.:

of the Reuse Plan. The County applic

requirements of Title 7.85.¢ [

bjectives and policies
ned to satisfy the

, the foregoing

g, 2014, by the following vote:
W

Resolution

AYES:
NOES:
ABSTENTIONS:

ABSENT:

Jerry Edelen, Chair
ATTEST:

Michael A. Houlemard, Jr., Secretary
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Attachment B to Iltem 8a
FORA Board Meeting, 2/13/14

RESOURCE MANAGEMENT AGBNCY

Y. . 168 West Alisal Street, 2™ Floor \
A Plannmg Department Salnas, GA 93501 \
Mike Novo, AICP, Director of Planning (831) 755-5025

Fax: (831) 757-9516
wwinw.co.menterey.ca.us/rma

September 24, 2013
Jonathan Garcia, Senior Planner
Fort Ord Reuse Authority
920 2™ Ave., Suite A
Marina, CA 93933

SUBJECT: REQUEST FOR FORA CONSISTENCY DETERMINATION ON THE
2010 MONTEREY COUNTY GENERAL PLAN PURSUANT TO FORA MASTER
RESOLUTION, ARTICLE 8.01.020

Dear Mr, Garcia,

On October 26, 2010 the Board of Supervisors of the County of Monterey adopted a
comprehensive General Plan update (2010 General Plan) (Resolution 10-291). The 2010 General
Plan now governs the future physical development of the unincorporated areas of the County of
Monterey, excludlng the Coastal Areas, but including most of the Former Fort Ord. As.it relates -
to property in the territory of the Authority to the Executive Officer, the 2010 General Plan
contains the Fort Ord Master Plan (in Chapter 9-E). The Fort Ord Master Plan is essentially the
same as the 2001 Fort Ord Master Plan that was adopted by the County and found consistent by
the Fort Ord Reuse Authority Board on January 18, 2002 (FORA Resolution #02-3) with some
minor updates and amendments including:

o Recognition of the Land Swap Agreement
Re-insertion of policies missing from the 2001 plan; and
Updates to policies regarding the landfill parcel, East Garrision, and the York Road
Planning area to reflect more recent events.

In February of 2012, the County submitted a package, with a formal request for a consistency
determination to the Fort Ord Reuse Authority. That package included 1 hard copy and 5 CD’s
with the following documents and information:

¢ Attachment 1 ~ The adopted 2010 General Plan

e  Attachment 2 — CEQA documents including:
a. Draft EIR
b.  Final EIR; and
¢.  Supplemental Information to the FEIR

e Attachment 3 — Reports and Resolutions
a.  Planning Commission Staff Report and Resolution from August 11, 2010
b.  Board of Supervisors Staff Report and Resolutions (10-290 and 10-291)
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2010 Monterey County General Plan FORA Consistency
Page2 of 3

Attachment 4 — Fort Ord Master Plan redline version showing changes to text from the
previously adopted and certified County version of the Fort Ord Base Reuse Plan.
Attachment 5 — Consistency Analysis

The County’s consistency determination request was placed on hold while the County processed
the consistency findings and cerfification required by the FORA Master Resolution. Between the
time of the original submittal and the submittal of this information, the County has amended the
2010 General Plan three times. Because of these amendments, the County would like to ensure
that FORA is working with, and considering consistency of, the most recent version of the
General Plan. The updated sections of the General Plan along with the FIR Addendums prepared
for those amendments are included in this revised submittal. In total, this revised submittal
contains the following documents and information:

L]

Amendments to Attachment 1 (The 2010 General Plan) —
o Updated Carmel Valley Master Plan Chapter (Chapter 9-B of the General Plan)
o Updated Public Services Chapter (Chapter 5 of the General Plan)
These replace the chapters in the previously submitted General Plan. Note: The third
amendment involved a land use designation change on a parcel in southern Monterey
County and did not have any effect on Fort Ord Territory.

Additions to Attachment 2 (CEQA Documents) — Addendums to the General Plan EIR
"o Addendum 1 — (For Amendment to Chapter 5 of 2010 General Plan)

o Addendum 2 — (for Amendment to Carmel Valley Master Plan)

o
Additions to Attachment 3 (Reports and Resolutions) — Two new Board of
Supervisors Board Reports and Resolutions certifying that the 2010 General Plan is
consistent with the Base Reuse Plan:

o September 17, 2013 Board Report and Resolution affirming and updating the

August 27, 2013 decision (Resolution # 13-0952)
o August 27, 2013 Board Report and Resolution (Resolution # 13-0290)
o Board Report for September 17, 2013 Public Hearing

Amended Attachment 5 (Consistency Analysis) — A new and updated consistency
analysis was attached to the August 27 and September 17 Board Resolutions. That
analysis is the same in both reports.

New Attachment 6 (Public Comment) — New comments and correspondence received
on for the August 27 and September 17 Board of Supervisors hearing on the consistency
certification.

o Letter from Sierra Club — Ventana Chapter — September 16, 2013

o Letter from Law Offices of Michael Stamp — September 17, 2013

o Letter from Jane Haines -- September 16, 2013

o Letter from Jane Hainse — August 26, 2013
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2010 Monterey County General Plan FORA Consistency
Page 3 of 3

o Letter from MR Wolfe — August 26, 2013 (Attachement D of September 17,2013
Board Report,

As was the case with the first, submitted with this letter is one hard copyand 5 CD’s with the
updated information listed above, All of the documents from the original submittal and the
updated submittal can be found by following the link below:

www.co.monterey.ca.us/planning/eou/GPU 2007/2010 Mo Co General Plan Adopted 10261
0/2010 Mo Co General Plan Adopted 102610.htm

This link will take you to the page for the 2010 General Plan, which provides links to the EIR
and all addendums and a link directly to the material submitted as part of this package.

We would be happy to provide FORA staff and the FORA Board with any additional
information deemed necessary to complete the Consistency Determination review. We look
forward to working with you on this and should you have any questions regarding this submittal
please contact Craig Spencer at (831) 755-5233 or John Ford at (831) 755-5158.

Sincgtely,

Craig W. Spencer, Associate Planner

Monterey County - Planning Department
Email: spencerc@co.monterey.ca.us

Attachments
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Attachment C to Item 8a
FORA Board Meeting, 02/13/2014

LAW OFFICES OF ALAN WALTNER

779 DOLORES STREET

SAN FRANCISCO, CALIFORNIA 94110
TEL (415) 641-4641

WALTNERLAW@ GMAIL.COM

Memorandum

Date: December 26, 2013
To: Fort Ord Reuse Authority
Board of Directors
Mayor Jerry Edelen, Board Chair
Michael Houlemard, Executive Officer
From: Alan Waltner, Esq.

RE:  Response to Certain Comments on the Monterey County General Plan
Consistency Review

This memorandum responds to your request that we address certain comments made in a
series of letters submitted to FORA! by Jane Haines regarding the Monterey County
General Plan Consistency Review that is currently pending before FORA. In general,
this response highlights points made in our two previous memoranda that have been
overlooked in these letters.

Although the letters are extensive in length, they largely repeat three basic arguments.
First, they argue that Section 8.02.010 or the FORA Master Resolution effectively
modified the consistency review standards of the FORA Act and Master Resolution to
require “strict adherence to the 1997 Reuse Plan” before consistency can be found.
Second, they argue that substantial evidence has been provided triggering disapproval of
the Monterey County General Plan under one or more of the provisions of Master
Resolution Section 8.02.010 — specifically provisions relating to the intensity of land
uses, the density of land uses, and substantial conformance with applicable programs in
the Reuse Plan. Third, they argue that there is no legal authority supporting a consistency
review standard that parallels the standard applying in the local planning context under
the Planning and Zoning Law. All three of these arguments were addressed in our
previous memoranda, as summarized in this memorandum.

First, there is no support in the FORA Act or Master Resolution for a “strict adherence”
standard for consistency reviews. The FORA Act itself simply requires that the FORA
Board find that “the portions of the general plan or amended general plan applicable to
the territory of the base . . . are consistent with the reuse plan.” Government Code
Section 67840.2. As with all statutes, this provision is to be interpreted in accordance
with the “plain meaning” of the word chosen by the Legislature, which is “consistent.”

! Abbreviations, acronyms and references used in our previous memoranda dated July 3 and September 3,
2013 will be applied in this memorandum.
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Fort Ord Reuse Authority
December 26, 2013
Page 2

Regardless of the dictionary chosen, the definition of the word is similar. For example,
the Merriam-Webster online dictionary defines the term as: “marked by harmony,
regularity, or steady continuity: free from variation or contradiction.” The term does not
require that two items be identical or strictly adhere to one another. Instead, it only
requires harmony and a lack of conflict. This is the approach taken in extensive case law
interpreting the Legislature’s intention in using the same word in the Planning and
Zoning Law, as summarized in our previous memoranda.? It is also reflected in various
provisions of the Master Resolution. For example, Section 8.02.010(b) clearly allows the
“transfer of the intensity of land uses and/or density of development” between specific
locations on the base, so long as “the cumulative net density or intensity of the Fort Ord
Territory is not increased.” This means that “strict adherence” to the uses on specific
parcels is not required so long as a base-wide balance of intensity and density is
demonstrated. Regarding compliance with BRP programs, Section 8.02.010(a)(3) of the
Master Resolution requires only “substantial conformance” with “applicable” programs.
Again, this is much different than the “strict adherence” standard urged in the comment
letters. We continue to conclude that the standards being applied by FORA accurately
implement the FORA Act and the Master Resolution.

The comment letters argue that language in Master Resolution Section 8.02.010(a) stating
that the Board “shall disapprove any legislative land use decision for which there is
substantial evidence of [six listed factors]” implicitly modifies the meaning of the word
“consistent” or alters the consistency review criteria of the Master Resolution to create a
“strict adherence” standard. This implied modification of the applicable standard is
unsupported by the structure or language of the provision. Such an interpretation would
also conflict with several rules of statutory construction, particularly the rule against
rendering language surplussage (the interpretation would effectively read Section
8.02.010(b) and the “substantial conformance” language out of the Master Resolution)
and the rule disfavoring implied repeals.” The plain meaning of the term “consistent”
still applies, as do the limitations of the Master Resolution embodied in the “substantial
conformance” and “applicable” references.

Second, there is no substantial evidence that any of the six criteria of Master Resolution
Section 8.02.010(a) have been triggered.* The comment letters reflect several

% The extensive discussion in the comment letters of differences between the FORA Act and the Planning
and Zoning Law does not alter the fact they both use the same term (“consistent™) in a similar context.

3 There are also substantial questions as to whether the 1997 FORA Board could adopt provisions in the
Master Resolution that conflict with the FORA Act, establish review standards binding on a reviewing
Court, or limit the police power discretion of subsequent FORA Boards. These issues are reserved for
subsequent elaboration if needed.

* We note that the six criteria of this section are connected with the word “and.” Literally read, then, there
would need to be substantial evidence that all six criteria have been triggered before disapproval is
required. The corament letters focus on three of the six criteria and no argument is made regarding the
other three. Since there is no substantial evidence that any of the criteria have been triggered, this
memorandum does not rely upon the use of the word “and” in this provision, but the argument is reserved.
Master Resolution 8.02.010(a)(3) also refers only to substantial conformance with “programs” and does not
reference substantial conformance with “policies” of the BRP. Again, this memorandum does not rely
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Fort Ord Reuse Authority
December 26, 2013
Page 3

fundamental flaws in making this argument. Most importantly, the comment letters
generally do not point to any specific evidence of a lack of consistency, but instead
simply reference the Monterey County General Plan and FORA BRP as a whole and urge
that within them are unspecified inconsistencies. In other words, the comment letters do
not identify the “substantial evidence” upon which they are relying. The comment letters
also do not attempt to rebut Monterey County’s analyses of consistency that support the
application. The argument further erroneously applies the “strict adherence” standard
addressed earlier herein. Thus, for example, regarding the requirement of “substantial
conformance” with “applicable” programs of the BRP, there is no specifically identified
evidence in any of the comment letters that any particular applicable program has not met
the substantial conformance test.

We note in this regard that the entirety of the BRP has been incorporated by reference
into the Monterey County General Plan that is the subject of the pending consistency
review application. See Monterey County 2010 General Plan, Chapter 9.E (“This plan
incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.”). The comment letters do not attempt to explain how,
despite this incorporation, “substantial conformance” with applicable BRP programs has
not been achieved.

Given the general lack of specific objections in the comments, a more detailed response
to the commenter’s substantial evidence argument cannot be made. The most specific
objection made is to the fact that a natural ecosystem easement has not yet been recorded
by Monterey County for the Monterey Downs area. See October 10, 2013 letter from
Jane Haines. However, a commitment has been made by Monterey County, through
incorporation of the BRP program requiring such an easement. The fact that
implementation of this easement obligation is not yet applicable (there is not yet a
specific Monterey Downs proposal and adjustments to any protected areas are likely to be
made, meaning that the property description in an easement cannot yet be defined and
recording such an easement is not yet possible) does not provide any evidence that
substantial conformance with this BRP program is not reflected in the Monterey County
General Plan. Any specific development entitlements for Monterey Downs will be
subject to further review by the FORA Board at which time the easement obligation can
be enforced if necessary. The other objections in the comment letters are very cursory
and do not describe the substantial evidence purported to demonstrate a lack of
substantial conformance with applicable BRP programs.

Third, although no challenge to a FORA consistency determination has ever been
brought, and no other challenge to a FORA land use action has ever proceeded to a
written judicial opinion, this does not mean that there is no legal authority for the
interpretation and application of the consistency standard. As discussed earlier herein,
the Legislature’s use of the word “consistent” in the FORA Act, and FORA’s
interpretations and implementation of this language in the Master Resolution, are the
applicable law, as discussed earlier herein and in our earlier memoranda.

upon this omission, since there is no substantial evidence of applicable BRP policies that have not been
substantially complied with, but this argument is likewise reserved.
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Attachment D to Item 8a
FORA Board Meeting, 02/13/2014

FORA Master Resolution Section

Finding of
Consistency

Justification for finding

(1) Does not provide for a land use designation that allows more
intense land uses than the uses permitted in the Reuse Plan for the
affected territory;

Yes

The General Plan does not establish land use
designations more intense than permitted in the Base
Reuse Plan (“BRP”). See Exhibit 1 to Monterey
County Board of Supervisors Order 13-
0952/Resolution No. 13-307 (Reso. 13-307) page 5
of 13.

(2) Does not provide for a development more dense than the density Yes The General Plan does not allow denser development

of uses permitted in the Reuse Plan for the affected territory; than permitted in the BRP. See Reso. 13-307 page 5
of 13.

(3) Is in substantial conformance with applicable programs specified Yes The General Plan is in compliance with applicable

in the Reuse Plan and Section 8.02.020 of this Master Resolution. programs. See Reso. 13-307 page 5 of 13.

(4) Does not provide uses which conflict with or are incompatible Yes No conflict or incompatibility exists between the

with uses permitted or allowed in the Reuse Plan for the affected General Plan and BRP. See Reso. 13-307 page 6 of

property or which conflict with or are incompatible with open space, 13.

recreational, or habitat management areas within the jurisdiction of

the Authority;

(5) Requires or otherwise provides for the financing and/or Yes The General Plan does not modify County

installation, construction, and maintenance of all infrastructure obligations to contribute to basewide costs. See

necessary to provide adequate public services to the property covered Reso. 13-307 page 6 of 13.

by the legislative land use decision;

(6) Requires or otherwise provides for implementation of the Fort Yes The General Plan provides for HMP implementation.

Ord Habitat Management Plan (“HMP”). See Reso. 13-307 page 6 of 13.

(7) Is consistent with the Highway 1 Scenic Corridor design Yes The General Plan does not modify Highway 1 Scenic

standards as such standards may be developed and approved by the Corridor design standards.

Authority Board.

(8) Is consistent with the jobs/housing balance requirements Yes The General Plan is consistent with job/housing

developed and approved by the Authority Board as provided in balance requirements. See Reso. 13-307 page 13 of

Section 8.02.020(t) of this Master Resolution. 13.

(9) Prevailing Wage Yes The General Plan does not modify prevailing wage

requirements.
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Attachment E to Item 8a

Resolution 14-XX FORA Board Meeting, 02/13/2014

Refusal to certify the 2010 )
Monterey County General Plan )
Until suggested modifications are )
Adopted and submitted )

THIS RESOLUTION is adopted with reference to the following facts:and circumstances:

A. On June 13, 1997, the Fort Ord Reuse Authority (FOF
Reuse Plan (the “Reuse Plan”) under Government Co

adopted the Final Base
on 67675, et seq.

B. The Reuse Plan requires each county or city withi rt Ord to submit to
FORA its general plan or amended general plan es, and to submit
project entitlements, and legislative land<use the statutory
requirements. «

C. By Resolution No. 98-1, the Authority Board of |
implementing the requirements set forth in the Re

. The County has land use

authority over land situated wi and subject to FORA’s

jurisdiction.
£ -

r 26, 2012, the County adopted the 2010

an), affecting lands on the former Fort Ord.

- 2013 and September 17, 2013 the County

E. After a noticed |
Monterey Cou

lementation Agreement between FORA and the County, on
County provided FORA with a complete copy of the submittal
for lands on thi 1er Fort Ord, the resolutions and/or ordinance approving it, a staff
report and matel Is relating to the County’s action, a reference to the environmental
documentation and/or CEQA findings, and findings and supporting evidence of its
determination that the General Plan is consistent with the Reuse Plan and the FORA
Act (collectively, "Supporting Material"). The County requested that FORA certify that
the General Plan is consistent with the Reuse Plan for those portions of the County
that lie within the jurisdiction of FORA.

H. FORA’s Executive Officer and the FORA Administrative Committee reviewed and
evaluated the County’s application and Supporting Materials for consistency. The
Executive Officer submitted a report recommending that the FORA Board find that the

1
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General Plan is consistent with the Reuse Plan. The Administrative Committee
reviewed the Supporting Material, received additional information, and concurred with
the Executive Officer's recommendation. The Executive Officer and the FORA
Executive Committee set the matter for public hearing before the FORA Board on
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013.
The November 8, 2013 hearing was then continued to January 10, 2014. The January
10, 2014 hearing was continued to February 13, 2014.

Master Resolution, Chapter 8, Section 8.01.020(e) reads in part: “(e) In the event the
Authority Board refuses to certify the legislative land use degision in whole or in part,
the Authority Board's resolution making findings shall inclu uggested modifications
which, if adopted and transmitted to the Authority B y the affected land use
agency, will allow the legislative land use decision to. ied. If such modifications
are adopted by the affected land use agency as su gésteé the Executive Officer
confirms such modlflcatlons have been made, thé legislative landiuse decision shall be
deemed certified..

FORA'’s review, evaluation, and determi six criteria

n of consistency is based

The term “consistency” is defin Guidelines adopted by the State
Office of Planning and Rese - ' j i
consistent with the general pla
objectives and polici
includes complian
Master Resolutio

aspects it will further the
bstruct their attainment.” This
ection 8.02.010 of the FORA

2.010(a)(1-6) reads: "(a) In the review,
egardlng leglslatlve land use demsmns

rted by the reéo'rd, that (1) Provides a land use designation
d uses than the uses permitted in the Reuse Plan for the

cable programs specified in the Reuse Plan and Section
3esolution. (4) Provides uses which conflict or are incompatible
allowed in the Reuse Plan for the affected property or which

areas within th diction of the Authority; (5) Does not require or otherwise provide
for the financi nd/or installation, construction, and maintenance of all infrastructure
necessary to provide adequate public services to the property covered by the
legislative land use decision; and (6) Does not require or otherwise provide for
implementation of the Fort Ord Habitat Management Plan."
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NOW THEREFORE be it resolved:

1. The FORA Board acknowledges the County's actions of August 27, 2013,
September 17, 2013 and September 24, 2013, and the County’s request that FORA
certify that the County General Plan is consistent with the Reuse Plan pursuant to
the Reuse Plan, FORA Master Resolution, and Fort Ord Reuse Authority Act.

2. The FORA Board has reviewed and considered the EIR and the County’s
environmental documentation, and finds that these documents provide substantial
additional information for purposes of FORA’s determination that the General Plan
and the Reuse Plan are consistent.

3. The FORA Board has considered all the materi: itted with this application

programs are adopted in the Fort Ord|
as currently included and worded in
Recreation/Open Space Lg

Plan and Reuse Plan EIR:
, ROLU Program A-1.2,

ABSTENTIONS:

ABSENT:

Jerry Edelen, Chair
ATTEST:

Michael A. Houlemard, Jr., Secretary
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Attachment F to Item 8a
FORA Board Mesting, 2/13/14

501 OCEAN VIEW BLVD,, APT. 1

L. 881 8378-5918 BMALL, JA

JANE HAINES

October 10, 2013

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue
Marina, CA 93933

Re: October 11 Agenda - ltem 8c - Conslistency Determination:
2010 Monterey County General Plan

Dear FORA Board of Directors:

The 2010 Monterey County General Plan is inconslstent with the 1997 Base
Reuse Plan (BRP) because it omits applicable BRP programs. Certification of
consistency between the two plans should be delayed until the omitted
programs are added to the General Plan. Otherwise, the plans are inconsistent
and the California Environmental Quality Act (CEQA) will require environmental
review of impacts that could result from the inconsistencies. -

This letter will explain which BRP programs have been omitted from the 2010
General Plan and how omlitting those programs Wlll result In potentlally
significant environmental impacts.

FORA's October 11 and the County’s September 17 staff reports discount the
publics’ comments on the inconsistencies by saying that implementation is a
different matter than conslstency. However, | and others are commenting about
the omission of BRP programs from the 2010 Monterey County General Plan.
The omission of applicable programs is not an implementation issue.! Itis a
consistency tssue as well as a CEQA issue.

The following page uses the proposed Monterey Downs project to lliustrate the
potentially significant environmental impacts from ornitting three applicable
programs, assuming that Seaside will annex Monterey County land for Monterey
Downs, although of course the impacts would also ocour to other

County projects too. There will be arrows pointing to various locations

on the Monterey Downs land use map. The arrows are connected to

boxes which explain the BRP program that was omitted from the County’s 2010
General Plan, and how omission of that program is likely to cause a significant
adverse environmental impact.

1 Implementation Is defined ir the Oxford dictionary as “the process of putting a declslon or plan into effect.”
Consistency Is deflned as “conformity in the application of samething, typloally that which Is necessary for
the sake of logic, accuracy, ot faliness,”
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Recreation/Open Space Land Use Program A-1.2. This Open Space & Tralls
parcel Is 72.5 acres entitled Parcel E19a.2 . The HMP designates It for Habltat
Reserve. BRP Recreation/Open Space Land Use Program A-1.2 states: “The
County of Monterey shall cause to be recorded a Natural Ecosystem Easement
deed restriction that wlll run with the land In perpetulty for all Identified open space
lands,” (A natural ecosystem deed restriction Is intended to mitigate the cumulative
effects of development on sensitive solls, including Arnold and Oceano soils,
Parcel E19a.2 Is comprised of Armold soll.) Without Recreation/Open Space Land
Use Program A-1.2, Montersy County will not have to record & Natural Ecosystem
Easement deed restriction on Parcel £19a.2. Thus, the natural ecosystem on Parcel
E19a.2 will not be protected. Program A-~1.2 Is on page 270 of Volume Il of the BRR,
but it Is omitted from the Monterey County 2010 General Plan,

tomd wse ynop

Noise Program B-1.2. The Sports
Arena Training Facllity adjoins CSUMB.,
Students who are studying or in lectures

could be distracted by shouting, loud
speakers and other nolsy actlvities at the Sports

Arena, BRP Noise program B-1.2 on page 412 of
BRP Volume || states: “Whenever practical and
feaslble, the County shall segregate sensitive
receptors, such as residentlal land uses, from nolse
generators through land use.” Nolse program B-1.2 is
omitted from the Monteray County 2010 General Plan.
It must be Included to protect C8UMB against
distracting noises from the Sports Arena.

Recreaticm/()pen Space Land Use Program B-2.1. Nearly the entire eastern edge
of Monterey Downs adjoins a habltat management area, (Continued next page.)

PAGE?2
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(Recreation/Open Space Land Use Program B-2.1 continued). BRP Recreation/
Open Space Land Use program B-2.1 Is partlally included in the 2010 Monterey
County General Plan although the final two sentences are omitted. The final two
sentences prohibit gensral purpose roads within a 150 feet buffer area adjolning
habltat management areas, BRP Recreation/Open Space Land Use Program B-2.1
states on pg. 270 of BRP Vol. Il: “The County of Monterey shall review each future
development project for compatibility with adjacent open space land uses and
require that sultable open space buffers are incorporated into the development plan
of Incompatible land uses as a condition of project approval, When huffers are
required as a condition of approval adjacent to habitat inanagement areas, the
butfer shall be at least 150 fest. Roads shall not be allowed within the buffer
arsa except for restricied docess maintenance or emergency access

roads.” (Emphasis added to final two sentences to identify the two sentences
omitted from the 2010 Monterey County General Plan Recreation/Open Space Land
Use Program B-2.1,) Without the complete text of Program B-2.1 to protect it, the
adjolning habitat management area can be adversely Impacted.

The above omissions do not pertain to implementation. Rather, they pertain to
inconsistency between the BRP and the 2010 Monterey County General Plan.
They and other omitted or misstated BRP policies? make the 2010 Monterey
County General Plan inconslistent with the BRP.

FORA Master Resolution Section 67675.4

In addition to the inconsistency issues described above, | want to mention
Master Resolution section 67675.4 which required FORA to set a date for
Monteray County to submit to FORA its zoning ordinances and other
implementing actions pertaining to Fort Ord land after the 2001-2002
certification of consistency between Monterey County’s General Plan with the
BRP.

Section 67675.4 states:

(a) Within 30 days after the certification of a general plan or amended
general plan, or any portion thereof, the board shall, after consultation with
the county or a city, establish a date for that county or city to submit the

2 Addltional omissions and errors can be Identified by comparing BRP Mydrology and Water
Quality programs B-2, B~1.3, B-1.4, B-1.5, B.1.6 and B-1.7 on page 3563 (and 347) of BRP
Volume [l with pages FO-38, 39 In the Monterey Courtty General Plan (MCGP). Additional
omissions and errors are In BRP Hydrology and Water Quality program C-6.1 on page 4-66 of
BRP Vol. | which does not appear on page FO-41 of the MCGP, which Is where it would be
located if it were Included. Also, compare the words “concurrently with development approval” in
Pedestrian and Bloycles program B-1.2 on page 310 of BRP Vel. Il with the omisslon of those
words In program B~1.2 on page FO-29 In MCGP. Also, compare Blological Resources program
A-8.1 on page 381 of BRP Vol. Il with program A«8.1 on pg. FO-46 of the MCGP. In each
instance, a program required by the BRP for Monterey County Is either patttially or wholly omitted
in the 2010 MCGP, or writteh In a manner Inconsistent with the gist of the cotresponding BRP
progranm,
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zoning ordinances, zoning district maps, and, where necessary, other
implementing actions applicable to the territory of Fort Ord,

(b) If the county or cily fails to meet the schedule established pursuant to
subdivision (a), the board may waive the deadlines for board action on
submitted zoning ordinances, zoning district maps, and, where necessary,
other implementing actions, as set forth in Section 67675.5.

Apparently, FORA never required Monterey Gounty to submiit its zoning
ordinances and other implementing actions, because the 2012 Scoping Report
lists the following incomplete implementation of Meonterey County zoning
ordinances and other implementing actions:

+ appropriate Infill residential zoning for CSUMB to expand its housing stock
(Scoping Report pg. 4-5)

+ amend zoning in the Greater Monterey Peninsula Area Plan (Scoping

- Report pg. 4-8)

amend zoning ordinance in regard to all Fort Ord areas other than East
Garrison (Scoping Report pgs. 4-7, 4-13, 4-20, 4-29)

+  amend County Code Chapter 11,24 to regulate card rooms and to prohibft
gambling within Fort Ord (Scoping Report pg. 4-27)

+ amend County Subdivision Ordinance which identifies a standard of 3 acres
per 1,000 people (Scoping Report pg. 4-40)

+ amend County’s review procedures to ensure compatibility with the historic
context and associated land uses as a condition of project approval
(Scoping Report pg. 4-158)

Thus, | am requesting that FORA do what it apparently failed to do in 2001-2002,
which is to require Monterey Cotnty to submit its zoning ordinances and other
implementing actions to FORA within 30 days after the cettification of the
General Plan. The submittal should include the above-mentioned zoning
ordinances.

Conclusion

| request FORA to require Monterey Gounty to add the omitted applicable BRP
programs to the 2010 Monterey County General Plan and to correct related
errors before FORA makes a finding of consistency. | also request FORA to
comply with Master Resolution section 67675.4.

Sincerely,

Jane Halnes

PAGE4

35 of 143




Attachment F to ltem 8a
FORA Board Meeting, 2/13/14

)\ SIERRA CLUB  VENTANA CHAPTER

RO BOK 5667, CARMEL, CALIFORNIA 93921

CHAPTER ORFICE » ENVIRONMANTAL CENTER (831) 624-8032 .

10 October 2013
Dear Fort Ord Reuse Authority Board Members;

The Sierra Club recommends that the FORA Boatd find the 2010 Morterey County General Plan, and the
included Fort Ord Master Plan (FOMP), inconsistent with the Fort Ord Reuse Plan (FORP) based on
ovidence that the General Plan does not reflect the appropriate language and programs of the FORP Final
Edvironmental Impact Report (EIR), In point of fact, parts of the FOMP precisely reverse specific changes
made in and for the FORP Final BIR. Following CEQA. law, the Sierra Club expects that the 2010
Monterey County Gleneral Plan reflects rather than alters the provisions of the FORP Final EIR before it
would be found to be consistent with the FORP,

The Sterra Club further recommends that the FORA Board defer a finding of consistency until the County
of Monterey Land Use Plan map (Figure 6a) aceurately reflects the FORP County of Monterey Land Use
Concept Map 4.1-7 and the FORP Land Use Concept Map 3.3-1, Ensuring that planning maps are carefully
aligned in detail and designation will not only support a finding of consistency, but may serve to aveid later
conflicts that arise from the differences between the documents.

By way. of illustration, this letter will address three specific differences between the 2010 General Plan and
the FORP, including;

1) The-omission in the FOMP of the FORP Recreation/Open Space Land Use Program A-~1.2 —
Natural Ecosystem Easement Deed Restriction (FORP Volume 2, p. 270).

2) The reversed articulation of the Recreation/Open Space Land Use Program A-1.

3) The mismatched land use designation between the County of Menterey Land Use Plan (Figure 6a)
and the FORP County of Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map
3:3-1,

These examples ate meant to provide clear differences, but are not meant to represent a complete list of
differences between the General Plan and the FORP EIR.

Program Omission
As is clearly shown in the FORP Final Draft EIR (p. 4-14, see attached except of same), the following
program in underlined, which means that it was an edit meant to be included in the Final Draft BIR,

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Ecosysterm
Easement deed restriction that will run with the land in perpetuity for all identified open space
lands,

Appropriately, Program A-1.2 also appears inn Volume Two: Reuse Plan Elements of the FORP (see page
270).

Al the 17 September 2013 Board of Supervisot’s meeting, Montersy County staff acknowledged that
Recreation/Open Space Land Use Program A-1.2 — Natural Ecosystem Easement Deed Restriction was left
ont of the FOMP brought forward to the Board, The staff representative. went on to note that despite this
omission, the county was in the process of having these easements reviewed and approved by FORA, so the
county was catrying out this program {captured on the video from the 17 September 2013 Board of
Supervisor’s meeting, 1:40:10 in the web video record), However, he offered no supporting svidence to

. To explore, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .,
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\ SIERRA CLUB VENTANA CHAPTER

PO BOK §667, CARBMEL, CALITORNIA 53921

CHAPTER OFFICE » BNVIRONMENTAY CENTER (831) 624-8032

suppott this claim. Regardless, the omission still represents & specific and significant alteration of the Final
EIR.

The stated omission of a specific Land Use program - a program that is separate from and in addition to the
Habitat Management restrictions —~ rendets the FOMP inadequate te carry out the self-same provision of the
FORP.

Further, Program A-1.2 is quite specific in the action it proscribes for establishing “critetia and standards
for the uses-of land, water, air, space, and other natural resources within the area of the base,” (Govt. Code
§ 67675(c) (1)). This distinguishes it from the latitude that accompanies shifts in fand use density with
regard to the “integrated arrangement and general location and extent of land, water, air, space, and other
natural resources within the area of the base.” Bxcluding such a specific provision renders the FOMP out of
gubstantial conformance with the FORP.

Reversed Articulation of Program

Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p, FO-21), misquotes the policy in
the FORP and thereby changes its specificity. In order to be in conformance-with the FORP, the policy
should read: “The County of Monterey shall protect irreplaceable natural resources and open space at
former Fort Ord.” (my italics to emphasize the language that was neglected in the FOMP).

Because the wording in the FOMP — “,, .encourage the conservation and preservation of...” — is more
general and does not convey the same level of responsibility as the FORP language does, it represents a
notable difference in the policy language. This is underscored by the fact that this is the precise change that
was made in the Final Environmental Impact Report: “encourage the conservation and preservation of” is
marked by strikethrough text, and “protect” is added, as shown by underlining (p. 4-14, FORP: Final
Favironmental Impact Report). As with the addition of Program A-1.2 mentioned above, this change in
{anguage is also reflected on p. 270 in Volume Two of the FORP,

Monteresy County staff’s response to the Board of Supervisors regarding this point (captured on the video
from the 17 September 2013 Board of Supervisor’s meeting, 1:40:00 in the web video record) was that the
“protect” language was changed to the “encourage” language. It is not clear how the precise language that
was altered for the Final EIR could or would have been returned to the very same language that was
altered, Tt is also not clear which succession of document represent this reversion, Again, Monterey County
staff offered not evidence to support their clairm,

Mismatched maps

‘The Reassessment process has bought to light the importance of FORP maps that align with the specific
provisions of the FORP and subsequent determinations of consistency. The Category If considerations in
the Reassessment Report are testimony to this point, Withholding a finding of consistency until the FOMP
Figure 6a accurately reflects both FORP County of Monterey Land Use Concept Map 4.1-7 and FORP
Land Use Concept Map 3.3-1 would ensure the land use designations accurately desctibe the provisions of
the FORP. For an extended, but not exhaustive list of the errors in the FOMP Figure 6a, see attached 16
September 2013 letter to the Monterey County Board of Supervisots.

The response of the Monterey County staff ta each of the errors identified on FOMP Figure 6a is available
by viewing the web video from the 17 September 2013 Board of Supervisor’s meeting, The primary
defense offered by the County staff was that FOMP Figure 6a, as is, was found consistent in 2001. The
Sierra Club would point out that increased attention to aceuracy, despite past oversights, setves to guide all
parties wiote effectively in the realization of the FORP.

.. To explore, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. ..
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RO BOK 5667, CARMEL, CALIFORNIA 93921

CHAPTER QFFICE o ENVIRONMINTAL CENTER (831) 624-8032

The points above are illustrations of apparent errors in the current version of the FOMP, but they likely do
not exhaust the changes that would be required before a vote of consistency by the FORA Board would be
merited, For instance, the header near the bottom of p. FO-4 reads “Design Principals” when it should read
“Design Principles”.

The Sietra Club looks forward to further work on the Fort Ord Master Plan so that, as described in the
Master Resolution, its substantial conformance with the Fort Ord Reuse Plan is assured,

Sincerely,

Scott Waltz, Ph.D.
Sierra Club, Ventana Chapler
(SW/RD)

.. To explore, enjoy, presesve and protect the nation’s forests, waters, wildlife and wilderness.. .
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Utban Village and Employment Centet with approximately 85 acres dedicated to
Office/R&D and Business Patk/Light Industrial land uses. These manufactuting and
possibly labot-intensive uses could cteate nuisances including increased noise, traffic, and ait

~ pollution, which may advetsely affect the recreational opportunities and expetiences at the
Youth Camp District. The MOBFPOST facility would also potentially conflict with the
Youth Camp District due to noise and public safety tisks.

The following policies and ptogtams developed for the DrafFors-Ond Rouse Plan for Montetey
County relate to both the protection of open space and compatibility of open space ateas with
adjacent areas:

Land Use Element

Recteation/Open Space Land Use Pohcy A-1: The County of Monterey shall protect
encourage-the-conservation-and-preservation-of irreplaceable natural resoutces and open

space at former Fort Ord.

Program A-1.1: The County of Montetey shall identify natural resources and open space,
and incorpotate them into Greater Monterey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Fcosystem

TFasement deed restriction that will run with the land in perpetuity fot all identified open
space lands.

Recreation/Open Space Land Use Policy B-2: The County of Montetey shall tise opéen
space as a buffer between vatious types of land use.

Program B-2.1: The County of Montetey shall review each development project at former
Fort Otd with regatd to the need for open space buffers between land uses.

Recteation /Open Space Land Use: Program E-1.6: The Youth Camp District in the
Reservation Road Planning Atea is intended for rehabilitation of the existing travel camp.
The County of Montetey shall assute that this planned use is compatible with adjacent land
uses which may include a public safety agency training facility with shooting ranges in the
Fast Garrison area located to the Hast.

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate
with the universities, colleges and othet school districts ot entities the planning of both
public lands designated for university-related uses and adjacent lands.

Program A-1.4: The County of Montetey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major roadways neat residential or
university areas, location of the York School augmentation area adjacent to the habitat
management area, and siting of the Montetey Peninsula College’s MOUT law enfotcement
training program in the BLM Management/Recreation Planning Atea.

Further policies tegarding the genetal protection of open space ateas can be found in Section 4.3 -
Recreation and Open Space Element of the Prafi-Fort-Ord Rouse Plan. Additional policies and

Environmental Setting, Impacts and Mitigation Fort Ord Reuse Plan EIR
4-14 Certified: June 13, 1997
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Attachment F to ltem 8a
FORA Board Meeting, 2/13/14

P50\ SIERRA CLUB  VENTANA CHAPTER

PO, BOK. 5667, CARMEL, CALIFORNIA 93221

CHAPTER OEFICE ¢ BNVIRONMENTAL CENTER (831) 624-8032

16 September 2013
Dear Monterey County Board of Supervisors:

The Fort Ord Master Plan (FOMP), Chapter 9.E of the 2010 Monterey County General Plan
includes a number of significant errors, including mistaken map designations, misaligned land use
descriptions, at least one misquoted policy, and the wholesale omission of a program that was
described in both the Fort Ord Reuse Plan (FORP) and the FORP Reassessment report, The Sierra
Club requests that the Board of Supervisors delay a vote on consistency with the FORP until the
errots in the FOMP are coirected, The Stetra Club also requests that the County staff prepare a
complete report, with substantiating evidence, regarding all discrepancies between the corrected
FOMP and the FORP.

What follows is an identification of the more obvious errors in the publically posted web-version
of the FOMP.

Map Concerns

Despite the fact that the text of the FOMP notes that: “..,the Land Use Map contained in this plan
is the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse Plan” (p.
FO-4), there are a number of obvious discrepancies between Figure LU6a and FORP County of
Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map 3.3-1, including the
following:

Although a boot-ghaped: parcel corresponding to Army Parcel # L.20.2.2 and 1.20.2.3.1 is
designated Public Facility/Institutional on the FORP Land Use Coneept Map 3.3-1 and
County of Monterey Land Use Concept Mayp 4.1-7, the same parcel in Figure LU6a Fort
Qrd Master Plan-Land Use Plan s labeled Habitat Management and Planned
Development Mixed Use.

The squate-ish polygon west of Laguna Seca Recreation Area corresponding to Army
Parcel # 1..20.6 is designated as Open Space/Recreational on 3.3-1 and 4.1-7, but is
labeled as Habitat Management in Figure LU6a,

The strip of 7.2 acres that corresponds to Army Parcel #1.20.18, acknowledged as Low
Density Residential on 3.3-1 and 4,1-7 ig represented as roadway in Figure LU6a.

Although the parcel cortesponding to Artny Parcel # E11b.2 {s wholly designated as
Development on 3.3-1 and 4,1-7, Figure LUGa labels a significant strip along the west
edge as Habitat Management.

These etrors render FOMP Figure LUGa inconsistent with FORP maps 3.3-1 and 4.1-7,

.. To exploré, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .,

40 of 143




BO, BOX. 3667, CARMEL, CALIFQRNIA 93921

CHAPTER OFFICE » BNVIRONMENTAL CENTER (831) 624-8032

The Board of Supervisors may algo wish to consider amending the FOMP to take into account the
designation of the National Monument, as this change in designation cleatly impacts land use
decisions,

Error in Land Use Description (or Mappmg Designations)

Although the FORP maps 3.3~1 and 4,17 label the more general Fast Garrison land parcels as a
Planned Developrmient Mixed Use District, the HIMP inctudes parcels within this general arca as
habitat reserve, specifically Army Parcels E11b.7.2, E115.7.1.2, and E11b7.1.1. These three
parcels are not distinguished as efther Open Space/ Reoreational ot Habitat Management on either
the aforementioned FORP maps or L,U6a. However, the genetal language of the FORP addresses
Planned Development/ Mixed Use concept as encompassing the juxtaposition of developed areas
with habitat areas. The 2002 Assessment report authored by Zander Associates speaks rather
clearly to this:

The Bage Reuse. Plan designated East Garrison as a Planned Development Mixed-Use
District, This designation is intended to encourage the development of pedestrian-~
oriented community centers that support a wide variety of commercial, residential, retail,
professional service, cultural and entertainment activities. The Base Reuse Plan concept
for Bast Garrison envisions central core village with adjacent office and commercial uses
transitioning (e.g. with equestrian staging areas, trailheads) from developed areas to
HMP-designated habitat reserve lands. (my emphasis)

This suggests that either the description of Planned Development/Mixed Use on p. FO-5 of the
FOMP should clarify that habitat reserve is a key element in this concept of the associated
Planned Development/Mixed Use District designation or that both the FORP maps (map3 3-1 and
4.1-7), as well as the FOMP map (L.U6a), should be amended to reveal the habitat reserve
designation of habitat parcels.

Misguoted Policy

Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p. FO-21), misquotes the
policy in the FORP and theteby changes its specificity. In order to be in conformance with the
FORP, the policy should read: “The County of Monterey shall protect irreplaceable natural
resources and open space at former Fort Ord,” (my italics to emphasize altered language in the
FOMP).

Because the wording in the FOMP — ¢, encourage the consetvation and preservation of,..” — is
more general and does not convey the same level of responsibility as the FORP language does, it
is incongistent with the FORP. :

Policy Omission

The FOMP omits mention of the FORP Recreation/Open Space Land Use Program A-1.2 —
Natural Foosystem Easement Deed Restriction (FORP Volume 4, p. 270). Program A-1.2 states
that “The County of Monterey shall cause to be recorded a Natural Ecosystem Easement
restriction that will run with the land in perpetuity for all identified open space lands.” (my italics

.. To explove, enjoy, preserve and protect the nation’s forests, weuters, wildlife and wilderness..
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to emphasize the breadth of this mandate), Recreation/Open Space Land Use Program A-1.2 is
also clearly identified in the Reassessment report (p. 3-48: as an unfinished program).

Omigsion of an entire program identified in the FORP and the Reassessment report would cleartly
be inconsistent with the FORP.

The points above are illustrations of apparent errots in the current version of the FOMP, but they
likely do not exhaust the changes that would be required before a vote by the Board of
Supetvisors would be merited. For ingtance, the header near the bottom of p. FO-4 reads “Design
Principals” when it should read “Design Principles”,

The Sierra Club looks forward to further work on the Fort Ord Master Plan so that, as described
in the Master Resolution, s substantial conformance with the Fort Ord Reuse Plan is asstred.

Sincerely,

Scott Waltz, Ph.D,
Sierra Club, Ventana Chapter
(SW/RD) :

o To explore, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness, .,
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601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, CA 93850
TEL 831 376-6913 gmall. JANEHAINES@REDSHIFT.COM

Attachment F to Item 8a
FORA Board Meeting, 2/13/14

November 7, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: November 8 Agenda - ltem 6a - 2010 Monterey County General Plan
Consistency Determination

Dear FORA Board of Directors:

The November 5 defeat of Measures K and M shows that the voters want the
1997 Base Reuse Plan implemented. However, the 2010 Monterey County
General Plan fails to implement important programs from the 1997 Base Reuse
Plan, including programs applicable to land currently under Monterey County
jurisdiction which Seaside wants to annex for the Monterey Downs project. This
exclusion of important applicable programs necessitates that the 2010 General
Plan not be found consistent with the 1997 Base Reuse Plan.

My October 10 letter, included in your packet on pages 24-27 and incorporated
herein, shows that the 2010 Monterey County General Plan omits Base Reuse
Plan Recreation/Open Space Land Use Program A-1.2, a program that would
apply to the central eastern parcel within the Monterey Downs project and
would require an
easement deed
restriction to run with
the land to protect
the parcel’s sensitive
soils. Also omitted is
Noise Program B-1.2
that would apply to
the Monterey Downs
Sports Arena in the
northern central
portion of the land to
protect the adjacent e use map
land owner (CSUMB) '
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against loud noises. Also omitted are two important sentences in Recreation/
Open Space Land Use Program B-2.1 which would bar roads through a 150 feet
wide buffer area on the central east 72.5 acre parcel adjoining adjacent habitat
management areas.

The 1997 Base Reuse Plan expressly makes those omitted programs applicable
to Monterey County lands. (1997 Base Reuse Plan pages 270 and 460.)

FORA's Master Resolution, section 8.02.010 (a)(3), states that “in the review,
evaluation, and determination of consistency regarding legislative land use
decisions, the Authority Board shall disapprove (emphasis added) any
legislative land use decision for which there is substantial evidence supported
by the record, that...[the legislative land use decision] is not in substantial
conformance with applicable programs specified in the Reuse Plan and Section
8.02.020 of this Master Resolution.”

Since the 2010 Monterey County General Plan completely omits two applicable
programs and an essential component of a third program, and the Master
Resolution states that the Authority Board shall disapprove (emphasis added) a
consistency finding when substantial evidence shows the general plan is not in
substantial conformance with applicable programs, your Board will violate
Master Resolution section 8.02.010(a)(c) if you find the 2010 Monterey County
General Plan consistent with the 1997 Base Reuse Plan.

The November 8 staff report asserts that “there are several defensible rationales
for making an affirmative consistency determination” and the resolution in your
Board packet asserts that “FORA’s consistency determination must be based
upon the overall congruence between the submittal and the Reuse Plan, not on
a precise match between the two.” No legal authority supports those assertions.
“Defensible rationale” and “overall congruence” are legally improper standards
for finding consistency when the controlling regulation says “shall disapprove.”

The November 5 Election Results

The November 5 election results retain the 1997 Base Reuse Plan. It is a plan
that was based on a million dollar study and forged from a lengthy process of
political and legal compromise. The Plan has not been implemented according
to the plain meaning of its text, nor has Chapter 8 of the Master Resolution been
enforced according to the plain meaning of its text.
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The November 5 election results will hopefully cause the FORA Board to return
to the plain meaning of the Reuse Plan and the plain meaning of Chapter 8:

+ The text of the 1997 Reuse Plan says that “The County of Monterey shall
cause to be recorded a Natural Ecosystem Easement deed restriction that will
run with the land in perpetuity for all identified open space lands.” (Volume Il of
Base Reuse Plan, pg. 270.)

« The text of Chapter 8 says that “In the review, evaluation, and determination of
consistency regarding legislative land use decisions, the Authority Board shall
disapprove any legislative land use decision for which there is substantial
evidence supported by the record, that [the land use decision] is not in
substantial conformance with applicable programs specified in the Reuse Plan
and Section 8.02.020 of the Master Resolution.”

Substantial evidence consists of page 270 of the 1997 Reuse Plan compared to
page FO-21 of the 2010 Monterey County General Plan. Page 270 includes the
open space program; page FO-21 does not.

Chapter 8 says that when the legislative decision is not in substantial
conformance with an applicable program of the Reuse Plan, the FORA Board
“shall” disapprove a consistency finding. What could be more clear than that?

The staff report on page 6 of your packet states that “strict timelines” in State
law require FORA to act on the County’s request for a consistency finding. State
law allows 90 days from the date of submittal. The date of submittal was
September 24, 2013. That means that as of your meeting tomorrow (November
8), forty-five days will remain before your Board must act.

Forty-five days is sufficient time for FORA staff to compile an explanation based
on the actual text of the 1997 Reuse Plan, the actual text of 2010 General
Plan, and the actual text of Chapter 8 to explain to your Board why FORA staff
recommends that your Board find consistency when the actual text of those
three documents mandates your Board to disapprove finding consistency. Your
staff report contains terms like “several defensible rationales” and “overall
congruence.” However, I've been unable to find those terms in any statute,
regulation or case law applicable to a consistency finding by FORA.

Tomorrow, three days after the voters spoke, presents an opportunity to the
FORA Board to finally require accountability from FORA staff to implement the
plain meaning of FORA governing documents. | request that at tomorrow’s
hearing, your Board do so.

Sincerely,
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601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, CA 83950
THL. 831 3765-5913 gmai. JANEHAINES@REDSHIFT.COM

Attachment F to Iltem 8a
FORA Board Meeting, 2/13/14

E HAINES

November 8, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: FORA's proposed resolutions for item 6a on the November 8 agenda

Dear FORA Board of Directors:

I met with FORA’s attorney and other FORA staff on November 4 to discuss legal
issues pertaining to FORA’s consistency findings. It was my understanding that
FORA would rewrite its resolutions prior to the November 8 Board meeting so | did
not address the issue of FORA's resolutions in my November 7 letter to the FORA
Board. Apparently FORA did rewrite the resolutions because last night | found
revised resolutions posted on the FORA website. However, the revised resolutions
contain the same legal errors that I'd expected would be corrected.

This letter will attempt to explain why FORA’s resolutions for finding consistency
between a general plan and the Reuse Plan omit legally required findings, and why
FORA’s past omissions of the legally-required findings have inappropriately resulted
in general plans shaping the Reuse Plan rather than the Reuse Plan shaping general
plans.

It's complicated, but | will try to explain:

» Chapter 8, section 8.02.010(a), states the standard for determining consistency
between a general plan and the Reuse Plan as follows: “In the review, evaluation,
and determination of consistency regarding legislative land use decisions, the
Authority Board shall disapprove any legislative land use decision for which there
is substantial evidence supported by the record, that [any of six criteria are met].”

» The above standard is written in the negative and it greatly limits the FORA
Board’s discretion. Any substantial evidence showing that the legislative decision
meets any of the criteria for disapproval requires that the FORA Board shall
disapprove a finding of consistency.
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- In contrast, FORA’s current and past resolutions have been written in the
affirmative to give the FORA Board broad discretion. Any substantial evidence
showing that the legislative decision is consistent with the Reuse Plan allows the
resolutions’ findings to support a finding of consistency.

- The difference between the negative and the affirmative finding is similar to the
difference between criminal and civil law. In criminal law, the evidence must prove
beyond a reasonable doubt that a person is guilty. In civil law, a person is liable if
a preponderance of the evidence shows the person is liable. It is much harder to
prove a fact beyond a reasonable doubt than it is to show that the preponderance
of the evidence proves the fact. (That is why O.J. Simpson was not criminally
liable but was liable for civil damages.)

« In the case of general plan consistency with the Reuse Plan, it is much harder to
show that no substantial evidence requires disapproval of a consistency finding
than it is to show that substantial evidence supports a consistency finding.

The resolutions’ affirmative findings do not meet the criteria for adequate findings
set forth by the California Supreme Court in Topanga Association for a Scenic
Community v. County of Los Angeles (1974) 11 Cal.3d 508. Topanga holds that
findings must bridge the analytic gap between the raw evidence and ultimate
decision. It states: “If the Legislature had desired otherwise, it could have declared
as a possible basis for issuing mandamus the absence of substantial evidence to
support the administrative agency’s action. By focusing, instead, upon the
relationships between evidence and findings and between findings and ultimate
action (emphasis added), the Legislature sought to direct the reviewing court’s
attention to the analytic route the administrative agency traveled from evidence to
action.” Topanga 11 Cal.3d 506 at 515.

The governing legal authority for the FORA Board to evaluate consistency between
a general plan and the Reuse Plan is Chapter 8, Section 8.02.010(a). It states that
the FORA Board shall disapprove consistency if any substantial evidence shows
that any of six criteria are met. Thus, FORA's resolution must show the analytic route
by stating that FORA examined the evidence and found that no substantial evidence
supports any of the six criteria for disapproval in Section 8.02.010(a). (Alternatively,
the resolution could state that FORA examined the evidence and found that
substantial evidence supports one or more of the criteria.)

Instead, FORA’s resolutions state that FORA finds substantial evidence to support
finding that the General Plan and Reuse Plan are consistent. That affirmative finding

does not bridge the analytic gap between evidence and the ultimate decision in the
manner required by Section 8.02.010(a).
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Probably the above distinction seems trivial to you, but consider this. If the standard
is whether any evidence supports finding that the 2010 Monterey County General
Plan is consistent with the Base Reuse Plan, the answer is obviously “yes, it does.”
There is plenty of evidence that the 2010 Monterey County General Plan is
consistent with the Reuse Plan.

On the other hand, if the standard is whether any evidence shows that the 2010
General Plan does not meet the third criteria (substantial conformance with
applicable programs specified in the Reuse Plan), the answer is obviously that the
evidence clearly shows that the General Plan omits two applicable Reuse Plan
programs and an important component of a third applicable program.

Thus, the difference between utilizing an affirmative or a negative standard will
determine whether or not FORA must disallow a finding of consistency (which it
must in the case of the negative finding), or whether FORA can find that the 2010
General Plan is consistent with the Reuse Plan (which it must in the case of the
affirmative finding).

Pursuant to Topanga, FORA will abuse its discretion if it utilizes an affirmative
finding in its resolution, because the affirmative finding does not address the
analytic route that Section 8.02.010(a) requires FORA to follow from consideration of
the evidence to the ultimate decision.

In sum, FORA’s resolutions must be rewritten to show the analytic route prescribed
by Master Resolution Section 8.02.010(a). Rather than affirmatively finding that the
General Plan is, or is not, consistent with the Reuse Plan, the resolution must find
either that no substantial evidence shows that the General Plan is not in substantial
conformance with applicable Reuse Plan programs (in which case FORA must find
the plans to be consistent), or that substantial evidence shows that the General Plan
is not in substantial conformance with applicable Reuse Plan programs (in which
case FORA must disallow a finding of consistency).

In their current form, the resolutions require your Board to find the 2010 General
Plan is consistent the Reuse Plan. However, the current form of the resolutions lacks
findings that bridge the analytic gap between the raw evidence and your ultimate
decision. Thus, the resolutions must be redrafted to bridge that gap, or otherwise
making your decision based on the resolutions in their current form will be an abuse
of discretion.

If Fort Ord is to be redeveloped in accordance with the Reuse Plan, step #1 is to
correct FORA’s past procedure for finding general plan consistency.

Sincerely,

Jane Haines
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601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, CA 93950
TEL 881 375-5913  emaiL JANEHAINES@REDSHIFT.COM

Attachment F to Item 8a
FORA Board Meeting, 2/13/14

JANE HAINES

December 30, 2013

Alan Waltner, Iisq.

via Michael Houlemard at FORA
Marina, CA

Dear Mr. Waltner:

I’'m the retired land use attorney whose comments on the Monterey
County General Plan consistency review you address in your December
26 memorandum to the Fort Ord Reuse Authority. I will provide this
letter to Michael Houlemard in an envelope addressed to your San
Francisco office and leave it up to Michael and Jon Giffen as to whether

or not they forward this to you.

My main purpose for writing is to provide you with the enclosed copy of _
the 1998 settlement agreement between the Sierra Club and FORA.

Your memorandum refers to Chapter 8 of the FORA Master

Resolution, which is Exhibit 1 to the settlement agreement. However, I
want you to see the entire agreement so you can see that Sierra Club
agreed to settle its judicial challenge to the Reuse Plan in exchange for
FORA adopting Chapter 8 as an implementation measure for the Reuse

Plan. (Settlement Agreement, paragraph 2.)

You characterize my first argument as saying that Section 8.02.010 of
the Master Resolution modifies the consistency review standards of the
FORA Act to require “strict adherence to the 1997 Reuse Plan” before
consistency can be found. Although I'm not aware of having phrased it
as “strict adherence,” I do read Section 8.02.010 literally as saying the
FORA Board “shall disapprove” consistency of a general plan when
substantial evidence shows the general plan is “not in substantial
conformance with applicable programs specified in the Reuse Plan and
Section 8.02.020.” I read subdivision (c) of Section 8.02.010 as saying
that substantial compliance is demonstrated when the applicant land use
agency has complied with all provisions of Section 8.02.010 in addition
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to Section 8.02.020. If that’s what you mean by “strict adherence,” then
yes, that is my argument. It is based on FORA’s agreement to adopt
Chapter 8 as an smplementation measure for the Reuse Plan and in that
respect does not “modify” the consistency review standards of the
FORA Act, but rather denotes how they will be implemented.

You characterize my second argument as saying that evidence of
intensity of land uses, density of land uses, and substantial conformance
with applicable programs in the Reuse Plan triggers the “shall
disapprove” requirement. I’'m not aware that I mentioned intensity or
density of land uses, but definitely I argued that the Monterey County
‘General Plan’s omission of Reuse Plan Recreation/Open Space Land
Use Program A-1.2 triggers disapproval, and is also & CEQA violation
with foreseeably significant environmental consequences. Program A-1.2
would apply to the 72.5 acre Habitat Reserve Parcel E19.a.2 which
Seaside will need to annex from Monterey County for purposes of
including the parcel in Seaside’s Monterey Downs project. Seaside’s
General Plan does not include a program such as A-1.2, so if Seaside

annexes that parcel without Monterey County having first recorded the
Natural Ecosystem Easement deed restriction, the parcel’s sensitive
Oceano and Arnold soils will lack the protection required by the 1997
FEIR. Similarly, Monterey County General Plan omission of a critical
requirement in Program B-2.1 also has foreseeably significant
environmental consequences.! (See 1997 FEIR pages 4-14 and 4-15
attached.)?

You characterize my third argument as saying there is no legal authority
supporting a consistency review standard that parallels the consistency
standard under the Planning and Zoning Law. I agree with your
characterization in that I believe that the “shall disapprove” requirement

! Your memorandum states that my October 10 letter objects that Monterey County has not
yet recorded the easement. I can’t find that objection in my October 10 letter and it seems
unlikely I would have made it because Monterey County has not yet accepted the deed to
Habitat Reserve Parcel E19.a.2.

2 Your memorandum notes that the entirety of the BRP has been incorporated “by reference”
into the Monterey County General Plan. I find the General Plan statement that you reference
(but without the “by reference”), but the statement is belied by the fact that the Plan omits all
or portions of the 8 programs identified in footnote 2 of my October 10 letter in addition to
Reuse Plan Recreation/Open Space Land Use Programs A-1.2 and B-2.1 plus Noise Program
B-1.2.
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in Section 8.02.020 differs significantly from the Planning and Zoning
Law consistency standard applicable to consistency with general plans.

As this letter’s final point, my November 8 letter, which you've
apparently read, explains my belief that FORA’s general plan
consistency determination is an adjudicatory decision and is therefore
subject to the Topanga holding that the findings must bridge the analytic
gap between the raw evidence and the ultimate decision. "The Board
Report for FORA’s upcoming January 10 hearing on the Monterey
County General Plan consistency determination contains a proposed
resolution to find consistency (resolution available on the FORA website)
utilizing the findings I object to, such as the factual finding that
“consistency” in this context is defined by OPR’s General Plan
Guidelines and that substantial evidence shows the General Plan is in
substantial conformance with applicable Reuse Plan programs. In my
view, those findings do not bridge the analytic gap between a consistency
decision and the requirement of Section 8,02.020.

Attorneys whom I highly respect, respect you highly. That’s why I
thought it worth the time to write you this letter - to ensure that you are
aware of Sierra Club’s stated reason for supporting the Reuse Plan. I'm
not affiliated with Sierra Club and I’'m on inactive status with the
California Bar so I can’t give legal advice. I simply wanted to
communicate to you on my own behalf what I've stated above.

Sincerely,

Jane Haines
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Attachment F to ltem 8a
FORA Board Meeting, 2/13/14

SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Agreement is made this 20 day of November, 1998, by and between Petitioner
STERRA CLUB and Respondent FORT ORD REUSE AUTHORITY.

Rerifals

A On July 16, 1997, Petitioner STERRA CLUR, a California non-profit corporation,
filed a Petition for Writ of Mandamns against Resp ondent FORT ORD REUSE AUTHORITY
(“FORA™), a governmental entity organized tnder the laws of the Stats of California, challenging
actions of FORA in approving th Fort Ord Rense Dlan shd the Reuse Plan’s concomitant
Environmentz} Impact Report. The Petition for Writ of #andamus was filed in Monterey County
Superior Court and is identified in the official records of the court as Case Mo, 112014. .

B. Pursuant to the provisions of the Califoriia Environmental Quality Act, the
Petitioner and Respondént have met o1 suferous occasions over many months in an attempt 10
cesclve the dispute in an amicable and constructive manner.

C..  ‘Without admitting ligbifity or guilt, all partiés desire to resolve this litigation and
&, and disruption indident to the litigation. The pasties further
of action with reference

desire to achicve a full and completé “settlernent of all clains and causes
to each other. : , S -

D.  Setilement of the dispute involyes FORA adoption of a legisiative agtion in the
form of an amendment o 5&&&’5_‘%&&%{?: Resolution.” This legislative action has been
identified as “Chapter 8 to the Forb Ord Reuse Authority Maéter Resolution, relating 0 Base
Reuse Plarming and Counsistency Determinations” and the proposed legislative action has been
subject to public rzeanﬂgsaaﬁéxsmsmns The most recent draf of this legistative action reflects
the results of this hearing process and it is attached to this agregment as Exchibit “A.” The form of
the dsed restriction and notice required by Section 2.01.010'G) and (1) of Chepter 8 ar astached
to this agreement as Fxhibits "B" and "C." The Sierra Club has reviewed Exhibits “A”, "B and
nt and the Sierra Club has approved these documents and supports the FORA Board of
Directors’ adoption of this legislation in its current form.

Term

The parties hereby agree, warrani, and represent as follows:
L. FORA adopred Chapter 810 the Fort Ord Reuss Autherity Master Resolution in

substantially the form contained in Exhibit #A™ 1o this Agreement, subject to Sterra Club

Sierra Clubv. FORA

Sierra Club v, 1USS
1

' Case Number 112614
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SETTLEMENT AGREEMENT AND GENERAL RE

executing & setilement agreement in this litigation agresing to dismiss the litigation. The deed
restriction and notice required by Section 8.01.010 (f) and (k) of Chapter 8 shall be approved and
recorded in the form contained in Exhibits "B" anid “CY to this agreement.

2.
implementation »
Plan snd acknow

A adoption of Chapter § iri the form described in Paragraph 1 as

.+ the Revse Plan, the STERRA CLUB endorses and suppotis the Reuse

Reuss Plan as 2 consiraing driven  that
ort, € & Reinsé Plan will oply ocour within the resource consiraints w

Fort Ord sud that any new developrent will be obligated ¥ pay its fair Share fo fepional

improvements z6d infrasirictire necessary to serve FortOrdl. A

3. T form accoptable fo Aushority Counsel of FOR®, the SIERRA CLUB I
disroiss the Hiisation refsrenced in the recitals, with prejudice. R

4 TORA agrees that in the event FORA considers any amendment to Chapter 8 of
- 3 oV N o‘ - |5 - l- 3
the FORA Master Resolution, FORA shall perform an eny onmental assessment consisient with

ofthe Califoraia Bivitonmental AT fe mules-and

the provisic yor |
pproval of any sech amendment.

regidations promulgated thereunder prior 16 consideration of
Tn addition, FORA shall provide the STEERA CLIIR snd Hs attomey of record 4t least 30 days
notice of the preparation of such environmental essessment, which shall include an opporfunity to
commerit of siich dssedsment, and at least 13 days notice of auy hearing on agy proposed

1 amendient 10 Chapter 8 will be
cirvironmental feview Emitations of

amendment of Chapter 8. ‘The pariies frther agroe that

reviewsd uiidér CEQA 2s a new project not bé subject 16
Public Reséurces Cods Section 21166. e

5. FORA shall forthwith npon the execution of this sgresment sontribate the amount
of § . directly to the SIERRA CLUB’S aitorney “towards thitotal cost
she SIERRA CLUR's attomeys fees and legal cos 1 the preparation and Sling of the Petition
and in the negotistion of the settlement of this dispute, including the yéview and gomment on the
proposed Chapter 8 and the preparation of thig agrecment. Exbopt 85 gtherwise provided in fhis
paragraph, the parties agres that each party shall be respcnsible respestively for the payment of

their pwn coats, attorneys” faes, and all other sxpenses Incurred In gonnection with the sbove
action or any matter or fhing respecting the refeused claims.
ey

6 Inconsideration of the covenants mutually end individually undertaken in this
agreement and except as sxpressly provided in this agreement, the SIERRA CLUR, is agenis,
assigns, suctessors-in-interest, and any other persor acting by, through, under of in concert with
any of them hereby irrevocably and snconditionally releases FORA, it’s members, and any and all

Sierra Club v, FORA
Case Number 112814

i)
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SETTLEMENT AG REEMENT AND GENERAL RELEASE
of FORA'sor it members’ agents, 45signs, attormeys, exccutives, managers, officers, trustees,
eraployees, successcrs—in-int‘erest,‘incluéing any end all employees of FORA, it"s members, and
any other person acting by, through, or int concert with them, fror any and all charges,
complaints, claims, allegations, actions, Causes of action, labilities, obligations, costs {other than
as set forth above), controversies, damages, rights, of any nature whatscever, known of
unknown, suspected of unsuspected, which STERRA CLUB hasor might have had, or which
SIERRA CLUB at any time heretofore had or might have had, claired to have OF MAY claimto
have, against FORA, i+ members, or any o all ofFORA’s or ifs members’ agents, ESSIgNS,
atioImEeys, MManagers, executives, officers, employees, successors-in-interest, or any other person

-

at FORA or ifs members acting by, through, under, or in concert with any of them, which were

raised or roight have been raised in this Htigation arising out of the preparation of the Reuse Plan

and the Environmental Impact tepott prepared i cogjunction with the Reuse Plan. This release
shall not apply to future actions taken by FORA 1o, amend the Reuse Flan or Chapter 8.

7. Each party expressly waives and relinquishes any and alt rights and benefits
afforded by California Civil Code Section 1542, which provides:

" A general release doss tiot extend 1O claims which the creditor does not know of
suspect to exist n his favor at the time of executing the release, which f known by |
him must have materially affected his settlement with the debtor.” '

Each of the parties hersby expressly waives the provisions of California Civil Code Section 1542,
and each party frther expressly waives any right to involke said provisions now of at a1y time in
the near fumre.

3 The partiés recognize s acktiovledge it factors which have induced them 10
epter into this Agreement may Toin out to be incorrect of to be different from what they had
previously anticipated, and the parties hereby expressly assume any and all of the risks thereof and
further expressly assume the risks of watving the rights provided by Cafifornia Civil Code Section
1542,

S. Each pazty represents that in executing this Agreement, the party doses not rely upon
and has not relied upon any, represciitation, promise, of statement not expressiy contained herein
and that party has conferred with Hs, her, or its own aftomeys with regard to the basis of effect of
this Agreement,

10.  Each party denies any wrongdoing in this matier, and the payment of any sums of
money in the matter is not to be deemed an admission of guilt or Hability. T he parties understand

Sierra Club v. FORA

R e e

Case Kumber 112014

149
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SE’{TL MEWT AGREEZMEW? AND GENERAL RELEASE

and agres that th;s set*‘{emem is maée tc %nng an end to the contested and complex litigation which
hag mﬁuitgd ﬁtmz he fil ,ng of fi@e Mﬁ:&taréy {:msmy Sal‘f}"ﬂ(}f Csurt Cass Num%ér 112014,

1 1 ' T% Agr e=marzt is exec i ‘;P ed | in the: S ate of Laﬂ.ma, and ﬂ"e rights
. a"zd cbiaga.zcrs of the ,,ar‘xe‘z hefeunder s%:aii be ugns*fzieu aaé e:.fameci n arccrémce thihe

, Thzs S”‘Ez&:};ﬁf Agz'eeman* and G@ﬁurai Eefeésa is tﬁ@ csmpzete zaraement befween
m: agﬁ: _m&mﬁs or ézscz.ssmﬁs %;mgmz the parties.

o 3 T‘ﬁié ﬁgr ma*f be ex&::z.aeé by ﬂ.ﬁe r*amas in a:*y mzmbev 'm ' :mte"pars;s
which are defined as duplcate Dﬁf’m&'iﬁ zﬁx cf w{&c 1 ,A;en %gaeéa shall Pec us'zs”med as one
document. Yooe L

14.  Timeis of the éssénce.

15. The parties axﬁe that they have ae:%s::tely ané xrad gex anmi,y thoroughly discussed
ali aspects of ¢ “35‘ Agr it v 1 cowrisel, and that they have carefully 1 u::ad a-ad fully
a‘1de§s?a_=é all of th p:caﬁsians mﬁ%&ﬁeﬁ L; f:%;i ﬁgraemeﬁt

i

PLEASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND GENERAL
RELEASE ﬁﬂ{fi;@}}ga A E}"ﬁ;ﬁ ASE OF ,&ﬁ KN%}‘%‘N AND B?\!@@Q‘Wﬁ CLAIMS.

1998.

Sierra Club v. FORA
Case Musmber 112013
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SETTLEMENT AGREEMENT AND GENERAL RELEASE

DATED: /Z;—/él/ , 1998,

Approved as to Form and Content:

By /MM#X

A%%wriiy Coupsel

F:\%?PWENSD‘%TX'I‘?ORAXSEERE&CB‘@ETFLE.W?D

Sieyvra Clob v. FORA
Case Number 312014

USE AUTHORIT

2
4

. 7 ‘
e EXccyTive OFFICEL.

oV @\f/

Attornéy for Sierra Clab®

ey
¥
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EXHIBIT A
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A RESOLUTION OF THE FORT ORI REUSE AUTHORITY, AMENDING SECTION
1.01.050 AND ADDING CHAPTER 8 TO THE FORT ORD REUSE AUTHORITY
BMASTER RESOLUTION, RELATING TO BASE REQSE PLANNING AND
CONSISTENCY DETERMINATIONS

Section 1. Section 1.01.050 of the Fort Ord Reuse Authority Master Resolution is amended by
adding the following definifions 1o such section in alphabetical order:

» Affected territory” means propérty within the Fort Ord Territory that is the subject of 2
legisiative land use decision or an application for a development entitlement and suth additional
territory within the Fort Ord Territory that may be subject to an adjusiment tn density or intensity
of aliowed deyelopment 10 accommodate development on the property subject 1o the
development entiflerent. N L

« Army urbanized footprint” means the Main Gafrison Area and the Historic East Garrison Area &8
such areas are described in the Reuse Plan.

« Augmented Waler supply” means any soufce of potable water in: 8XCess of the 6,600 acre feet of
potable water from the Salinas Basin 4§ allowed under fie Reuse Plan.

“Drevelopment entitfements” includes but is not fimited to tentative and final subdivision maps,
tentative, prefiminary, and final parcel maps OF minor subdivision maps, conditional use permits,
administrative permits, variances, §ite blan révisws, and building permits. The teym; “development
entitlement” does not include the form “logislative land use permits” as that term is defined in this
Master Resolution. In addition, tha term “development eritfement” does not include: '
D Construction of one single family house, or one multipie family housé not
sxceeding four units, on 2 vacant Lot within an area appropriately designated in the

Reuse Plan. : -
2} Tmprovements 10 existing single family residences of 10 existing rultiple famly
residences not exceeding four units, ncluding remodels or room additions.
3 Remodels of the mterior of afy existing building or structure.
4% Repair and mgintenatioe activities that do not result in an addition 1o, OF

entargement of, any building or structur®. )

5y  Installation, testing, and placement in service OF the replacernent of any necessary
utility connection between ai existing service cility and development approved
pursuant to the Authority Act. :

63 Replacement of any building or structure destroyed by a natural disaster with e
comparable or like building or structuze. .

T Final subdivision or parcel maps sssued consistent with a development entitlement
sulbject to previous review and approval by the Aurthority Board.

g} Building permit issued congisterit with a development entitlernent subject to
previous review by the Authority Board.
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“Fort Oré 'Y“m*ory" Igans g_i tﬁrﬂm*y within the ;u"isé_cfzm of the Authority,

“Iiabitat Management P}a means the Fort ord Irstaimanﬁmﬁde "‘*s/iu wpec:zes %ﬁb*zat
Management Plan, dated April, 1997,

“T and use agency” means & member agency with 1and use ju 'risﬁzcuﬁn over tervitory within the
3unsdzchezz of the Authority Board.

“egislative land use, decisions. means general rﬁazzs cener& pia:a amendments, Tedevelopment
plans, redaveiog}mans p}an amendments, Zx.,.ﬂ..ﬁo‘ Gfé.é“i nces, zone district maps or amendments 10
zcne district maps, aad zom Tges. S

“Moticed public ﬁeﬂﬁz;g meaﬂ: 5 y’&bﬁs hearing ..Gisﬁﬁé in éza faimwng 2‘5‘.&53118?
Notice of the public hearing shall be posted on the pab ;

ine room at

the FORA. office at least 10 days befors the date of the ngrand
2. Notice bf thé public hearing shall bs mailed or delivered af least 16 days
pnsr to the aﬁ'smsé land uss agency, 10 any ;:ﬁ"sa W"i{? fiédan

and s:r any persoﬂ who has %ﬁﬁ.’?’fﬁ{i spacial s and
£ : published at 1easz 16 d‘"}b before the
yerite droulatitn v within
piblc heéarmg is

G

he hlarﬁg iniat Jeast one
_ the area ti:at m# real p 3?61‘"} that is

éﬂze m" 5

eans the plart f{“;’f ense and ﬁﬁ?ﬁ%ﬁ?’ﬁﬁﬁi nf 4* > territory within ’zf. terisdiction of
th* ﬁ“s}'z, 3 as am" yded or re revised from time 10 time, ana the piar‘ i chczes‘ and prﬂsrzm:s of
the Authority Be ird, ‘{img d'le Master E.ES{BE.SL’*Q ' :

Section 2. Chapter 8 isa ,cdeé to the Fort Orw Master Resolution to tead:

: QEA?E’ER 8,‘ V
BASE REUSE ?Laz%wa ATD Sﬁﬁﬂiﬁﬁﬂ’g Eﬁﬁ&%@éﬁuﬂb,

Article 3.1, GE&%RAL ?‘g{;ﬁs;%s
£.01.010. REUSEPL AN

{a) The Amhmty Board shail prepare, adopt, review, revige from tme to time, and
rnatntain 2 Reuse Plan for the use and development of the 1 itory within the jurisdiction of the
Authority. Such plan shall contain the elements méateé pursuant £ the Authority Act and such
other elerents, policiés, and programs as the Authunty Begaré may in it sole discretion, consider
and adopt.

-~
Z

FTRRTSRERRPE B I
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5y The Reuse Plan, including all elements, policies, and programs adopted in
J P > .
ts thereto, shall be the official and controlling

conjunction with the Reuse Plan, and any amendmen
plan for the reuse of the Fort Ord territory for the purposes specified or inferred in the Anthority

Act.

(cy  Allgeneral and specific plans, redevelopment plans, and all other community 2nd

local plans regardless of title or description, and any armetidments thereto, and all policies and

programs relating to the land use or the construction, installation, or maintenance of capital

improvements of public works within the Fort Ord territory, shall be consistent with the Reuse
Plan of the Authority and the plans and policies of the Authority, including the Master Resolation.
The Authority shall make a detsrmination of consistency 23 provided pursuant 1o the provisions of
she Authority Act and, after the effactive date hereof, this Chapter.

(dy Arevisionor other change to the Reuse Plan which only affects Fort Ord terriiory
and only one of the member agencies may only be adopted by the Authority Board if one of the.
following conditions is satisfied:

(1) The revision of other change was Initiated by resohition adopted by the
tegislative body of the affected land use agency and approved by at leasta
majority affirmative vote of the Authority Board; or

(2y  The revision of other change was injtisted by the Authority Board or any
entity other then the affected land use agency and approved by atleasta
+wo-thirds affirmative vote of the Anthority Board.

corred from the federal government 1o any user or purchaser,

(¢  All property trans
stent with the Reuse Plan, with the

whether public or private, shall only be used in 2 manaer consk

following exceptions:
aliformia State University or the University of

(1)  Property transferred to C
Califormia and such property s used for educationally related or research

oriented purposes; OF
{2y  Property transferred 10 the California State Parks and Recreation
Depariment.

& No land use agency of 2oy local agency shall permit, 8pprove, or otherwise aliow
any development oF other change of use, OT appiove any development entitlernent, for property

within the territory oFthe Authority that is not consistent with the Reuse Plan.

(=) No land use agency shall issug, approve, o otherwise allow any building permit
until all applicable permits, development entitlements, and approvals required under law have been
approved, including, but not limited to, the approvals and permits desczibed and enumerated in
Section 3.7 of the Final Environmental Impact Report for the Reuse Plan.

(h)  TheReusePlan shall be reviewed periodically at the discretion of the Authority
Board, The Authority Board shall perform a full reassessment, review, and consideration of the

Reuse Plan and all mandatory clements as specified in the Authority Act prior to the allocation of

(WX

60 of 143




an augrnented water supply, or prior to the issuance of 2 building pernut for the 6001st new
residential dwelling unit {providing 2 total population ¢ of 35,000 persons) on the Fort Ord termitory
or by January 1, 2013, whichever avent ocours first. o more than 6000 new dwelling units shall
be permitted on the Fort Ord territory until such reassessment, review, and consideration of the
Reuss Plan has been prepared, r evmweé and adopted pursuant to the provisions of the Au sthority
Act, the Master Resolution, and all asyhe:ahie eviroprental laws. No developmient shall be
approved by ’“Ok.A or any land use agency or zcsa, ency ‘after the time baeczf‘ed inthis
subsection unléss and until the water si _paes stewater ézs;acah rvad capdcity, and the
infrastracture to shpp.j,s these zesm*‘cas: G Serve s@uah é&?ﬁi@i‘ﬂ%ﬁ; have been identified,
evaluated, assessed, and 2 plan for mith igation Has begn adopted as required by CEQA, the
Authority Act, the Master Resolution, and 2l aaphcaﬁe é wironitiental iaWa.

{3 The fatlure of any person of entiy to receive ﬁaﬁce given px trs.wnt 0 this Chapier
shall not constitite c'mards for any gourt 1o invalidate the action onany legisiativeact or
development Eﬁﬁﬁz?m“’ﬁ; pursuant 0 this Chapter for whichreguired notice was given.

iy The Authority shall recor rd a notice 0n all yapert v in the Fort Ord territory
aﬁv‘szm all current and mhum,e 55 E{g@ﬁrﬂ of the exdstence of the Rengs Plan and that
development of such pr aggr‘? ‘shall be limited by _.r:a Reuss ?iaﬁ, the policies and programs of the
Awh ority, inchs é,:'se zhv_?f»ff:s‘e_ Eiesﬁ bileh aﬁﬁ'ksé’ the »ﬁ?ﬂﬂ‘&iﬁiz on 53?52(}}351’16’32 identified in
the Reuse Plan, RCEI,LI‘I}g lack of f sh?az y, wastewater and solid waste is,;cw
capacity, and inadequate tras ﬂ.sporzaﬁm aidl oiher services and infrastructure.

{14:‘ In the event the Aumm%v yoteives, purchases, or acquires, by azay means, fes
interest title to pmﬂ»erw within the Fort Ord term{jry, the' Authority sE"asE record a covepant
running with the land advising all future owners of such property that development and use of the
nri}z}e"i}* is sab;act to the Rws% Plan and that sf&‘f**ﬂgﬁ?&ﬁ?; of such property s%..ﬂ be himited by the

izse Plan, the gaeLc;ss and programs of thé Authority, incls fnding the Master K;smgtmn, andfor
gonstraints on development identified in the Reuss Plan, trch émg lack of avambie wWaier sup;
wastewater and solid waste disposal capacity, and inadequate transportation and other ze-mes
and infrastruchure.

8.01.026. ?R{}LE}}‘“%S FOR CONSISTENCY DETERMINATIONS FOR
LEGE‘L&IWE L&Iﬂ}‘ ‘i}SE DECISIONS. ]

(?;} Each Iand use aeqc; shah submit all xegzsigtwe iand use decisions affecting
property in the territory of the Authority to the Esae‘:_*we L8 :"Ecer for revisw and processing.

{3 Al submissions regarding a iegssiaiﬁe and use ces:smn,.si"ai’ mchude:
(1} A compléte copy of the legislative land use decision, mcluding related or
applmaaie {ext, maps, graphivs, aﬁd studies;
{2) A copyofthe resaluﬁan or ordinance of the legislative body approving the
legislative land use decisi adopteé at the conclusion of a noticed
hearing certifying that *‘“e portion of a legislative land use decision
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applicable to the Fort Ord territory is intended to be carried out in 2

ranner fully in conformity with the Reuse Plan and the Authority Act;

(3)  Acopyofall staff reports and materials presented or made available to the

legislative body approving the fegislative decision, OT any advisary agency

relating 10 the legislative land use decision;

(4) Acopyof the completed environmental assessment related to the
legisiative land use decision;

(5) A statement of findings and evidence supporting the findings that the
legislative land use decision is consistent with the Rense Plan, the
Authority’s plans and pelicies, including the Master Resolution, and is
otherwise consistent with the Awthority Act; and ’

(6y  Suchother materials as the Exeoutive Officer deems Necessary of
appropriate and which have been identified within 15 days of the receipt of
the items described in subsection () of this Section.

(¢}  Within 90 days of the receipt of all of the items described in subsection (b} ghave,

or from the date the Execntive Officer acoepts she submission as complete, whichever event
lendared and noticed

ocours first, the Authority Board shall conduct & noticed public hearing, ca
by the Executive Officer, to certify or refuse o certify, in whole or in part, the portion of the
legislative land use decision applicable 10 Fort Ord tersitory. 'The Authority Board shall adopt a
resolution making findings in support of its deciston, such decision shall be rendered within the
time frame described in this section, and such decision shall be final. In the event the Authority
Board fails, within the time frames described in this section, to conduct 2 public hearing or take
action on determining whether the land use decision is consistent with the Plan and the Anthority
Act, the land use agency may file, upon Ten days notice, & request with the Executive Officer 10
have the matter placed on the next Board agenda for a noticed public hearing to take action {0
consider the consistency finding and the Board shall take action at such noticed public hearing and
such decision shall be final.

(dy Intheeventthe Authority Board finds, onl the basis of substantial evidence
supported on the record, that the legislative act is consistent with the Reuse Plan and this Chapter,
the Awthority Board shall certify the legislative act pursuant 10 the provisions of the Authority

Act.

{e) Intheeventthe Authority Board refuses 10 certify the legislative land use decision
in whole or in part, the Authonty Board's resolution making findings shall include suggested
the affected land uss

modifications which, if adopted and transmitted to the Authority Board by

agency, will altow the legislative land use decision to be certified. If such modifications are
adopted by the affected fand use agency as suggested, and the Executive Officer confirms such
modifications have been made, the fegislative land use decision shall be deemned certified. Inthe
event the affected land use agency elects to meet the Authority Board’s refusal of certification ina
rmanner other than as suggested by thé Authority Board, the legislative body of the affected land
use agency shall resubmit its legislative land use decision to the Executive Officer and follow the

procedures contained in this Section.

62 of 143




shall be deemed final and uomplem, noy shell any

{3 Mo legislative land use decision
land use entitlement be issued for property affected otherwise permitted by such legislative land
p"ecedurDS described in t’a.s Section.

use decision unless it has been certified pusuant to the

The Authority Board may only refuseto syr;..%; zoning ordinances, Zoning district
maps, or other legislative land use decision oni the grotnds that such actions do not conform with,
aor are inadequate to carry ou, the pravz:*m.s of ﬁae general plai, certified =s consistent with the
Reuse Plan: ;31;1’5’ samit o the provisions of this S“Cf“éﬂ, ansgazﬁab’e: to the affscted property.

i
()

{fﬁ \faih.rt* int .hﬁ Swﬂ'ﬁuﬁ or ini this Chapter shall anply to or be construed as
adversely affecting any consis eaf*;f d°‘er¥”ﬁm&ﬂa previcusly abtamed byai iznd use agency znd

certified by the %uthz}rry Bo ré ﬂdrsbani @ J}ﬁ Al snty At
£2.81.034, REVIEW i}F EEYEL{}?&E}E"%T ENTETiEME‘&Tﬁ

{a} ?x,fze' she gemm ofg geriafa? plan ayym&bia 1o E‘az‘é Ord territory has become
Srity within such pcrhm of teritory shall be exercised by the

thi avea to which the amﬁxal plaz applies. Ea&z

it em’i" zﬁﬂfﬁ'z M&L-

: ty issue, develops
res’aez*wfn d_usértzor;, s 5o Jong as the fand use agericy has a general pian ce, .m& pu;uam 0
! tsening deﬁ;&ugmprz;

Section 8.01.020 and the decisitns issuing, denyimig; of conditionally i
entitlements arg consaszem wm the adbpted and certified ge*mai plan, the Rausa Pim andisin

eempisaﬁ“e with C,..QA aﬂd ér@s;:haa%ée §aws.. :

) As. czs;gm of development Eﬁt"ii&?ﬁ&ﬁiz of aland use acensy affecting propesty
C"‘ arn initiative,

within ’é’xe territony © ﬁ“ﬂ ‘Authérity may be reviewed | é&; the ﬁu?h@ﬁty Board
or may be appaaled 1o ihe Authority Board, subject to the proc cedures »Sﬁs’_‘if”ﬁ i this Section.

Jo development entitlement shall be deemed final and complete u until the a,,p—'-é and review
procedures spaz::ﬁeu in this Sec tl")ax and Sections 8.01.040 and 8,01.050 ofhis Chapter have been

4

schaustad.

w0

A

F"

(g}  Theland use agency appra roving 2 devel g}ﬂaﬁt entitlement within the 31;:13&311:31‘: of
Authority shall provide notice of appreva. or conditional approval 16 the Execntive {Officer.
ice of approval or conditional approval of a development entitlement shall 1 xzmude
A c»m;:;st* copy of the approved development entitlement, including
T relaved of dpplicable text, maps, ;,ﬁ?ih’:ﬁ and stadies.

{2y Acopyol f 2l staff reports and materials ?Z?S:ﬁtad or made available fo any

%eame body that reviewed the development entitlemnent.
{3 A caopy of the completed eﬁi]ﬂ"‘ﬁﬂ»nsﬂ assessndatt reza?ea 1o the

"dev glopment entitlement.

he
NG

£
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§.01.040, REVIEW OF DEVELOPMENT EMTITLEMENTS BY INITIATIVE OF
THE, AUTHORITY BOARD.

Within 35 days of the receipt of all of the notice materials described in subsection {d) of
Section £.01.030, the Authority Board, on its own initiative, may consider a resolution sefiing a
hearing on a development entitlement affecting Fort Ord territory. The Authority RBoard may
continue the matter of setting a hearing once for any reason. Inthe gvent the Authority Board
doss not act to set the matter for hearing within the 35 day time period or at the continued
meeting, whichever event is last, the decision of the 1and use agency approving the development
entitlement shall be deemed final and skall mot be subject to review by the Authority Board
pursuant to this Section. Nothing in this section shail be construed as sbrogating any rights that
any person may have 1o appeal development entitlements to the Authority Board pursuant 10
Section 8.01.050. Intheevent the Authority Board sets the matter for hearing, such hearing shall
commence at the first regular meeting of the Anthority Board following the dats the Authority
Board passed s resclution seiting the matier for hearing of.at & special bearing date prior to such
regular meeting. The Authority Board may continue the matter once. In the event the Authority
Roard fails to take action on the development entitlernent within such time period, the
development eniitlernent shall be deemed approved.

8.01.056. REVIEW OF DEVELOPMENT ENTITLEMENTS BY APPEAL TO
AUTHORITY BOARD. '

(a)  Within 10 days of a land use agency ‘zpproving a development entitiement, any
person aggrieved by that approval and who participated either ofally oz in Writing, in that
agency’s hearing on the matier, may file @ written appeal of such approval with the Executive
Officer, specifically setting forih the grounds for the appeal, which shall be Emited to issues raised
at the hearing befors the land use agency. The person fifing the appeal shall pay a filing feeinan
amount equal to the fee for appeal of cotnbined development permits as established by the
Monterey County Board of Supervisors for the cost of processing the appeal. The Executive
Officer shall set, schadule, and notice & public hearing before the Axthority Board, In the svent
the Authority Board fails to act on the development entitlement within the time periods specified
in this Section to conduct a public i earing and take action within 60 days on determining whether
the development entitlement is consistent with the Reuse Plan and the Anthority Act, the land use
agency may fie, upon ien days notice, a request with sheé Authority Board to have the maiter
placed orithe next Board agenda for a noticed public hearing to take action to consider the

development entitlement.

(b) At the time and place poticed by the Executive Officer, the Authority Board will
conduct 2 hearing on the development entitlernent. The Authority Board may continue the matier
once for any reason.

{c} Said continued hearing must be rescheduled to a date that is not later than 35 days
Fom the date of the initial hearing date. Tn the event the Authority Board detsrmines the
development entitlement is not consistent with the Reuse Plan, the developmert shall be denied
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and the Authority Board’s decision shall be final. In the event the Authority Board determines the
developraent entitlement is consistent with the Reuse Plan, the Authority Board shall approve ihe

development entitlement.
8.01.060. SUPERCESSIOM,

T the event of 2 conflict or inconsistency betwe en {his s.,hagt—a; of the Master Resolution
and the Reuse Plaz, ‘the Dievelopment and Resource Flan, and other adopied FORA policies and
pmcpdures k; :agaa‘ ds to legislative land use decisions anéfor d ,eiaﬁmum entitlements affecitng
lands within the he afmtaé tef‘m}ry, %ha, provisions of this *"%‘;ﬁpﬁ ali govern.

8.01.070. ' ?{}Rés. A% ?LES?Q&Q}ELE éﬁEi"éﬂ"& {H‘*&’EER {313?{3?&

Tn taking é{a’ziz}ﬁ on &lg ze@,siatwe Eaz:é éeczs;eus a*ad fcr feview of all development .
entitlements, the Authority Bo ard Sﬁzéi act as a responsible agezacgf aﬁé'ﬁi CEQA.

8.61.080, ADMIMISTRATIVE AE?EALS.

¢ Officer may be appealed 1o the
notice of appeal at the Office of the

Any administrativ i on :;a“éa bv the E,
Authority Board within 1

Fxecutive Officer

L !1}

Article 8,02. CONSISTENCY DEYERMINATION CRITERIA.
8.02.010. Lﬁ{;zsm'mfg LAND USE DECISION €0NS}:3'IEN{:}:

{2} ?*1 the review, avamz tion, ané eaﬁr_mmmm ex wr .er ;; regar arding legistative
tand use decisions, the Authogity B{}a:rgf ‘shall i:ﬁsapi.fr ove any ;em:s jend use {fﬂ:ﬁi&ﬁ’} for
which there is substantial evidence st ﬁg‘:g}ﬁ:iaﬁ by th =

{1) Providesalanduse é=51§m ¢ ‘ 3’6?:5 more intense land uses than the
uses permitted in the Reuse Plan for the affectad tervitory;
{2) |TProvidesa é“‘fﬁi"?ﬂ"ﬁﬁ 'vfzﬂrp éense ma*;z the density of use
yﬁﬂﬁ.u%& in the Reuse Plan for the i territory;
{37 Iswotin sy u:c:ziﬁ.:xz. mﬂ“’}fﬁf?ﬁéﬁaﬁ itk epplicable programs sgemﬁgd inthe
Reuse Plan and Section 8.02.020 ‘of this Masier Resolution,

(4)  Provides uses which vonflict or are incompatible with uses parmaitied of

aficwed in the Reuse Plan for the affected wcaemr or which conflict or a1%

m%m;;aﬁme with open space, recteational, of habitat management areas
within the 5111‘13615115’1 of the Afthority;

(53  Does not require or otherwise: provide for the financing and/or installation,
construction, and namt@ﬁame of all infrastructure necessary to provide
adequate public services to the property covered by the legisfative land
use decision; and
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-(6) Doesnot require of otherwise provide for implementation of the Fort {Ord

Habitat Management Plan.

{b) FORA shallnot prechude the sransfer of intensity of land uses and/or density of
development involving properties within the affected territory as long as the land use decision
meets the overall intensity and density criteria of Sections 8.02.010{a)(1) and {2) above as longas ~
the cmulative net density or intensity of the Fort Ord Territory is not increased.

(c) The Authority Board, i its discretion, may find a Jegislative land use decision is in

substantial compliance with the Reuse Plan when the Authority Board Fnds that the appiicant land

use agenqy has démonstrated compliance
2.072.020 of this Master Resolition.

with the provisions specified in this section and Bection

5.02.020.  SPECIFIC PROGRAMS AND MITIGATION MEASTR] SFOR

INCLUSION IN LEGISLATIVE LAND USE DECISIONS.

ey St

T e e

(a) Priorto approving any development entitlements,’each fand use agency shall act 10
soaces B Fort Ord territory by including the open space and

protect natyral resources and open Spé :
fam, apphicable to the land use agendy, into their

conservation policies and programs of the Reuse P
respective general, area, and specific plans.

(1)  Eachlanduse dgency shall review each application for a development
entitlemnent for cémpatibiliy with adjacent open space Tand uses and

require suitable open space uffers to be incorporated inta the .

dmimmerﬁp’iaﬁs 5F any potentially ingompativle 1and nses &5 & gondition

&

of project appiovdl.

{2y  When buffers are required as a condition of approval adjacent 10 Habitat
Management areas, the iiffer shall be designed in 2 magmer consistent with
those guidelines set out in the Habitat Management Plan. Roads shall not
be allowed within the buffer area adjacent to Habitat Management areas
except for restricted access maintenance of o FEEncy access raads.

(v) Each fand use 2gency shall fnclude policies and programs-in their res;:;ef:tive
applicable general, area, and specific plans that will ensure consistency of finture use of the |
property within the coastal zone through the miaster planning process of the California Department

of Parks and Recreation, if applicable. All future use of such property shall comply with the

requirements of the Coastal Zone Management Act and the California Loastal Act and the coasial
consistency determination process. '

(cy  Montersy County shall include policies and programs o is applicable general, area,
and specific plans that will ensure that future development projects at East Garrison are compatible
with the historic context and associated land uses and development entitlements are appropriately
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conditioned prior to spproval.

(d) - Eachland use agency shall include peimzes and p;cgfams ins their respective
applicable general, area, a_né spec ¢ piaﬁs that shall hrait recreation in enwfomnemaﬁy sensitive
areas, zrcm{imc but.not it aveas with'tare, eadangered, or threatened plant of
antrmzl commnumities 10 A ¥ .3:1‘3: re¢reation; dependent 00 the resource and compatible
with its long term protection. Such policies ‘and pfﬁgfams shalt pfehfbﬁ passive, low density

recreation i the Board fnds ) z,hﬁi such sive, low density recreation will conipromise the abilit
esmma -

o maingin ar

(e ch land vie agéicy s%zm i zuds pﬂh@ s and prﬁgrama,m .he ; re<=§e ive
applicable g eﬁéral area, and specific plans hat shall encourage land uses ihaa are fible with
the character of the surrounding districts or neighborhoods and discourage new land uge activities

which axe pcte’mai nuisances andfor hazai‘d& within and in close progdmity 10 residential areas,
Reuse of propert in ﬁ'is., ﬁ*xrﬁi' b . 'ié be ¢ sceur..ged

{(fy ., Eachland use agency wzt%’ j"ﬁ::dics.m? aver pf:;aeﬁ“y in the é;rmy nrbanized
footprint shall séépt the cultur | resources policies and programs of fthe Reuse F Plan concer uﬁg
MS@inC} preser : appropriate i r:éz ss o : se of
p;.sto; ic property, & detesmined by the: ‘ai‘"estua land use. agazsyg in th&.

ral, ares, and specific plans.

(&} q éfiuiﬁﬁﬁefay s&sa‘ﬁ a:ﬁes;é-‘t_ha Greater ] Morﬁeray ?exmsuia Area Plan
and designiaté the Histori Esa e | ity Rasewa.twn
Road Planming ﬁs:ea “Ihﬂ East Lal"lii}*’l shall be g}zannea
smixed uses consistént ‘wﬁi‘ thé Rauss Plan. Inorderfo! v 'a' zh° p.au tne
County shall adopt at lenst one specific plan for the Bast Gar : h specific plan shall

be approved b as:.e"a e any d ’gﬂ‘if“iﬁ‘;r”le:‘i’: emﬁemwe shall be approved £

fsé averc? s?zii msmde pmmes and g rograi
z.né. sz;&zzﬁc u;&. :ha’f s%zaL's**?ﬁcrE ETwits
vith yJaS“Ey zilscharc(s rgquﬁmem &ﬁupted by

a

iy Eachlm land use agency shall adopf the folt emag policies and programs

{1} ’EA sahid waste reduction and recyel ;zzg "gmgfam ‘apphicable to Fort Ord

o ritory consistent with the provisions 0f fihe Californis Integrated Waste
Xéaﬁ@emsnf Act of £1989, Public ?"‘50‘21.\553 Cuﬂ“ Section 40000 ez seq.

(2)  Aprogramithat wil] ensure that ach land use sgency carries oul all action
necessary to ensure that the instalfation of water sz,inv* wells comply with
State of California Water Well Standards and well standards established
by the Monterey County Health Deyar*ment and

{3y  Aprogram that will ensure that sach Jand dse agensy carries out all actions

Tiecessary 1o ensure 2 that ,A«:zr"butmn and s‘ara.ge of potable and noa-

a“».‘
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potable water comply with State Health Department regulations.

S Each land use agency shall include policies and pmg%ams in their respective

applicable general, area, and specific plans to address water supply and water conservation. Such

policies and programs shall include the following:
{(H Tdentification of, with the assistance of the Monterey County Water
Resources Agency gnd the Morerey Perinsitla Water Management

District, potential reservoir and watér impoundment sites and zoming of

B

such sites for watershed use, thereby precluding urban development;

(z)  Commence working with appropriate agencies o determine the feasibility
of developing additional water supply BOUrCes, such as water importation
and desalination, and actively participate In implementing the most visble

option of options;
(3)  Adoption and enforcement of a water conservation ordinance which

incindes requirements for plumbing rerofits anid is at least as stringent 45
Regulation 13 of the Monterey Peninsula Water Management District, 10

reduce both water deraand and effluent generation.

Regional Water Polution Control Agency to ensure adequate water
supplies for the territory within the jﬁriséiction of the Authority.

(4y  Active participation in the support of the development of “reclaime " or
“rgeycled” Water supply sources by the water purveyor and the Monterey

(5)  Promotion of the use of on-site Water colieciion, incorporating measures
such as cisterns or othsr appropriate mprover nts to collect surface water

for in-tract irrigation and other non-potable use.
(6)  Adoptionof policies and programs consistent with the Authority’s

Development and Resource Management Plan o establish programs and
raonitor development at territory within the jurisdiction of the Authority to
assure that it does not gxceed respurcs constrainis posed by wates supply.

(7y  Adoption of appropriate land use regulations fhat will ensure that

development entitlernents will not be approved untit there is verification of

an assured long-term water supply for such development entitlements.

prevent seawater iptrasion into the Salinas Vailey and Seaside

(3y  Participation in the development and implementation of measures that will

groundwater basins.
(%) mplementation of feasible water conservation methods where and when

determined appropriate by the 1and use agency, consistent with the Rense
Plan, including: dual plumbing wsing non-potable water for appropriate

v

fupctions; cistern sysiems for roof-top run-off mandatory use of reclaimed
water for any new golf courses, limitation on the use of potable water for

golf courses; and pubtication of annual water reporis disclosing water
consumption by types of use.

(k}y  Eachland use agency shall include policies and programs in their respective

applicable general, area, and specific plans that will require new development 10 demonstrate that

11
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all measures will be taken to ensure that storm water rumoff is mindmized and infiltration maximized
in groundwater recharge aveas. Such policies and programs shall inchade:
{1y Praparataon, alﬂpiiﬁ’? and enforcement of a storm water detention plan

that identifies potential storm water detention design and implementation

measures o be considered in a;z new ae%,reigpmem ifordef o increase

groundwater recharge and thergby reducs ?t,,mia‘i fc; further seawater

: mmyeﬁ and Qfﬁw’lda “m‘ an aug'nemat,zm of fiuture water supplies.

ent of 2 sf‘iﬂ"’aer Drki ;ags ?ian o

. -pl«ns for tne canzml of's s;cmz ;zsza’ser runoff fromt future deveispmem Such
plans for control of storm water Tuncif s‘xa%i consider and minirmize any
potential for groundwater degradation ' & for

. monitoring and maintenance of aﬁ s*é;m At

S 178 steation pﬂnés.

fic "és ard §mgram‘s %haf‘ ensure that all
tarit wﬁh thé hazirdods and toxic materials

fi}
A\
proposed lar {‘z usss on Lss ’%‘Qs: {}ﬁd ts
clean-up levels

{(m} i : 1RCE 20T eptable to the
California B"p&ﬁ%“!" ¢ of Toxic § am*.yes‘f:z:;~ ; {‘ ol and restrict excavation
or #ny soil movenest on those pasc-.is of ;3‘5 ?oﬁ Crid ¢ emtory whzch et Contaminated with
unexploded ordnance and explosives, Such ordindd siahibit any a.zgmizg, gxcavaiion,
deve‘oﬁmenbs of grcuna é;s;m_ ' "‘*i’ierw*se azewed to 0cc u
w;z#oa.t complia i

ﬁéﬁ policies and programs in their respestive
ap;mcgbxe gener 32 a‘eu & *:*pa«.:%hﬁ p§ 8 tha at will heip efisure an efficient regional transportation
network to access the %% itory under the tar%saz:i:e"z of the Authority, consistent with the
standards of the ’E’ra-za?sr*a’;ma wm:f m [ an;my Cointy. th pokicies and programs shall

inchde:

2
<

s
-

(1} " Establishment and provision of a dedicated funding mechanism to pay for
the “fair share” of the impact on the regional | transportation system caused
“or contributed by development on tertitesy wﬁ%&ﬁ the jurisdiction of the
ALthcrity, and .
{2} gisyp{;ﬁ: and participate in regional and state planning efforts and funding
programs to provide an efficient regional fransportation effort 10 access
rort{}rdzm iy : - o

{)  Eachland use agency shall include policies and programs in their respective
applicable general, area, and s;;ecic plans that ensure that the design and construction of all major
arterials within the ferritory under the jurisdiction of the Authority will have direct connections 0
the regional network consistent with the Reuse Plan. Such plans and policies shall include:
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(1)  Preparation and adoption of policies and programs consistent with the
Authority’s Development and Resource Management Plan to establish
programs and monitor development to assure that i€ does not exceed
resource consiraints posed by transportation facilities,

{2)  Designand constriction of an efficlent system of arterials in order to
connect to the regional transporistion systern; and

(3)  Designate local track routes 10 have direct access to regional and national

truck routes and to provide adequate movement of goods into and out of

the territory under the jurisdiction of the Authorify.

(py  Eachlzad use agency shell include policiés and programs in their respective
applicable general, area, and specific plans ip provide regional bus service and facilities to serve

key activity centers and key corridors within the territory under the jurisdiction of the Authority in
a manner consistent with the Reuse Plan. ST C

{(¢)  Fachland use agency shall ‘adopt policies and programs that ensure development
and cooperationin 2 regional law enforcement program that promotes joint efficiencies in

operations, identifies sdditional law enforcement nesds, and identifies and seeks to secure the
appropriate funding mechanisms to provide the required Services. o

{r}  Eachlend uss agency shall inclade policies and prograins in their respective
applicable general, area, and specific plans that epsure development of 2 regional fire protection
program that promotes joint efficiencies in operations, Kientifies additional firs protection needs,
and identifies and seeks o secure the appropriate funding mechanisms to provide the required

servioes.

{s)  Esachlanduse agency shall inclade policies and programs in their respective
applicable general, area, and specific plans that will énsure that ngtive plants fom on-site stock will

be used in all landscaping except for tuarf areas, where practical and appropriate. In areas of native

plant restoration, 21l ewltivars, including, but not Himited fo, manzarita and ceanothus, shall be
obtained fom stock originating on Fort Ord termitory.

5.02.030. DEVELOPMENT ENTITLEMENT CONSISTENCY

{a) = Inthereview, gvaluation, and ég—te_rmiﬁa‘zion of consistency regarding any
development entitlement presented to the Authority Board pursuant 1o Section 8.01.030 of this
Resalution, the Authority Board shall withhold a finding of consistency for any development
entitlement that:

(1)  Provides an intensity of land uses which is more intense than that provided
for in the applicable legislative land use decisions which the Authority Board
has found consistent with the Rease Plan;
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{2y Ismioredenset han the density of development pe*mztfed in the spplicable
' iegismtm {and use decisions which the Aunthority Bﬂai‘u has found
consistent with the Reuse Plam; -

(3} fsmot conditioned upon prcmdms, ;:erfsmz fanding, or making an
agréemment guataniseing the provision, performance, or ﬁmdn‘g of all
programs applica.bip to the development ment as specified in the
Retise Plan and in Section 2. Gz u?f} of this Master Resolution and consistent
With losal determinations ‘made mz*s&zani o S@maa §.02.040 of this
Reschition.

{4y  Provides uses which smﬁct or are hfer'zpatﬁjze with uses pefnm:fad or
sl in the Reuse Plan for the affected property of which conflict or are

' nc:uwgsa.z%sis vsm:h open sgas fscraa onal, cr ﬁab}’fat mapzﬁemeqt areas
within the jurisdiction of the Asithority:

(5)  Dosesnot requite of orhetvwise ;%faﬂzcte for the friand mg and :rstajau
construction, and maintenance of all infrastrichrs necessaly 1o przmde
adeguate public services to the property cravere:d *;he agahua,ﬁe iegislative
ta5d use decision,

(6  Doesnot fequirg of ﬁ:;wﬁe p’ev*ée for ;rﬁpxe-;ze'ﬁatw 1 of the Fort Ord
Habltat ?f&.@"“ﬂ‘%&%ﬂ; ?aan :
{7} Is not consistent with the ﬁ_grmaf 1 Scentd s.,»:,f?daa desizn mand s as

: mcia srauf:zarés may be éﬁzrelﬁpﬂﬂ and appfavea ?w the ﬂmz;cmy Board.

8. fz.ﬁéfé. ) QGEZ‘E{}W 9? EEQ’-{HRE}} ?R{E{'éﬁﬁﬁfzis

No dﬁveicpme:t #rﬁhe'ﬂen’a ....aﬁ be roved or ces‘dﬂieﬁa}%y ai.prcvsﬁ Wﬁ}m the
;msdzﬁﬁsﬁ of any land use agency until the 1md use agency has taken appro siate action, in the
discretionof the land use & eﬁgy,, tp adopt the programs spes,fad in the Reuse Plan, the Habitat
Managerment Plan, the Deve ' e Mianagement Plan, the Reuse Plan
Envifonimental E'zi:zavt R.,g:e** ?safﬁ‘* oation and fxioﬁzmrmg ?ra.n “nf. this kéaste: Resolution

applicabls to such devsiopment s';tmefnem

Articie .03, ENVIRONMENTAL QUALITY.
5.03.010.  ENVIRONMENTAL QUALITY AND PURPOSE.
""319 gzx.w‘pﬂsae of this az:fss;e isto pmvme guidelines for the s‘udy of proposed activities and
the effect that such activities would have on the esvironment in accomdance with the TEqIATernents
of the California Enviroamental Quality Act (“CEQA”}.

2.83.620, - DEFINITIONS.

Except as otherwise de fined in this section, words and phras sed in this article shall have
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the sarne meaning given them by Chapter 2.5 of the California Environmental Quality Act and by

Article 20 of the State CEQA Guidelines.

2.03.030. STATE CEQA GUIDELINES ADOFPTED.

The Authority hereby adopts the State CEQA Guidelines (“Guidelines™) as set forth in Title
14, Section 15000 et seq. of the California Adwministrative Code and 1s may be amended from time
tc time. This adoption shall not be construed seasio Brait the Authority’s ability or authority to
- adopt additional implementing procedures in ACCOTGance with Section 15022 of such Guidelines, o7
1o adopt other legistative gnactments the Roard may desm necessary ot convenient for the
protection of the environment.

£.03.040. EXECUTIVE OFFICER’S RESPONSIBILITY.

(ay The Execuiive Officer shall, consistent with FORA obligations:

(1)  Generate and keep & list of exemmpt projects and report such list to the
- Board.

()  Conduct iital stadies.

(3}  Prepare negative declarations.

{4) repare draft and final environmental impact reporis.

(53  Consult with and obtain comments from other public agencies and
members of the public-with régard to the environmental effect of projects,
inchading “scoping” meetings when deemed necessary or advisable.

(6)  Assore adequate opportunity and time for public review and comment o0 2

: draft environmental impact report of segative declaration.

(7y  Evaluate the adequacy of an environmental impact Tepoft OT negative
decizration and make appropriate reconmiendations to the Board,

(8)  Submitthe final appropriats environmental document to the Board whe
will approve or disapprove 2 project. The Board has the authority to
certify the adequacy of the environmental document.

(9)  Fils documenis required ot authorized by CEQA and the State Guidelines.

(10) Collect fees and charges necessary for the implementation of this
article in amounts as may_bé specified by the Board by resolution and
as may be amended from time 2 fime. :

{11) Formulate rules and regulations as the Executive Officer may determine
are necessaty or desirable to further the purposes of this article.

£.03.050. COMPLETION DEADLINES.
{g) Time Himits for completion of the various phases of the environmental review

process shalt be consistent with CEQA and Guidelines and those time fimits are incorporated in
thig article by reference. Reasonable extensions to these time Timits shall be allowed vpon consent

by any applicant.

15
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{p}  Time Hmits set forth in this section shall not apply to legislative actions.

{c) Any time limits set forth in this section shall be suspended during an adniuistrative
appeal,
8.03.060.  PUBLIC NOTICE OF ENVIRONMENTAL DECISION.

(a)  Notice of the decision of whether to prepare an environmental impact report,
negative declaration, or declarea project exempt shall be avaitable for public review at the Office

of the Executive Officer. Notices of decisions shall be provided in 2 manner consistent with CEQA

and the Gadidelines.

(by  MNotioe that the Authority proposeg o adopt a negative declaration shall be

provided to the public at least 1en (16) days prior to the date of the meeting at which consideration

of adoption of the negative declaration shialt be given.

"
e T S & |

{c Notice of decisions to prepars an environmental impact Teport, negative
declaration, or project exemption shall be given to all orgend ations and individuals who have

St

previously requested such notice. Motice shall also be given by publitation one time n 2
newspaper of general circulation i Monterey County.

o

'8,03670. ~ APPEAL OF ENVIRONMENTAL DECISION.

(2} . ‘Within fifiéen (15) days after the Executive Officer provides notige of a decision,

any interested person may appeal the decision to the Board by completing a:?dﬁmg a notice of
sppesl 2t the Office of the Executive Officer. »

(5% Thé appeliant shall pay 2 fee in the amount as specified in Section 8.01.050 {a} of

(<}  Ths Board shall hear alf appeals of decisions on any enviropmental issue. The
hearing shall be imited to considerations of the environmer tal ot procedural issues raised by the

appellant in the written notide of appeal. The decision of the Exscutive Officer shall be presumed

correct and the burden of proof shall be on the appellant fo gstel lish otherwise. The Board may

uphold o1 reverse the environmental decision, or remand the decision hack to the Executive Officer

iF substantial evidence of procedural or significant new environmental issues are presented.

R S

(d)  The decision of the Board will be final.
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8.03.080. CONFLICT DETERMINATIONS.

This article establishes procedural guidelines for the evaluation of the environmental factors
concerning activities within the jurisdiction of the Authority and in accordance with State
Guidelines. Where conflicts exist between +his article and State Guidelines, the State Guidelines

shall prevail except where this article is more restrictive,

Section 3. This resolution shall become effective upon adoption.

1998, upon motion of Member .

PASSED AND ADOPTED this ___ day of ,
and carried by the following vote:

. seconded by Member ,

AYES:
NOES: |

ABSENT:
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DEED RESTRICTION AND COVENANTS

This Treed Restriction and Covenants is made this ____dayof , 189,
by the Fort Ord Reuse Authority {*Owner’}, 2 governmental public entity organized under the
laws of the State of Califorsia, with reference to the following facts and cireumistances.

A Owaer is the owner of the real property described in Exhibit “A” to this Deed
Restriction and Covenants {“the property ), by virtue of a conveyance of the property from the
United States Government and/or the Usited States Department of the Army to Owner In
accordance with state and foderal law, the Fort Ord Base Reuse Plan {“the Reuse Plan”), and the
policies and programs of the Fort Ord Reuse Authority.

B. Future development of the propenty is governed under the prcﬁsiaas of the Reuse
Plan and other applicable general plan and Jand use ordinandes and regulations of the Tocal
governmental entity on which the property is located consistent with the Reuse Plan,

C. The Rense Plan provides that the property can only be uged and developed in 2 manner
consistent with the Reuse Plan. ;

D. The Reuse Plan recognizes that development of all property conveyed Fom FORA s
constramed by limited water, SEWeT, transportation, and other infrastrucinme services and by other
residhual effects of a former military reservation, including unexploded ordnance..

£ It is the desire and intention of Owner, concurrently with fts acceptance of the
conveyance of the property; 10 recognize and acknowledge +he existence of these development
constraints on the property and o give due notice of the same to the public and any future
purchaser of the property.

T. It is the intention of the Orwmer that this Deed Restriction and Covenants is irrevocable
and shall constitute enforoeable restrictions on the property.

o e e Lt $m T e i o oy e P adant

e e o S e et s e bt i i ot S

NOW, THEREFORE, Owner hereby irrevocably covenants that the property subject 10
this Deed Restricticn and Covenants is held and-shall be held, conveyed, hypothecated,
encumnbered, leased, rented, used, occupied, and improved subject tC the following resirictions
and covenants on the use and enjoyment of the property , {0 be attached to and become a part of
the deed to the property. The Owner, for ftself and for its heirs, assigns, and SuCEESSOTS in
interest, covenants and agrees that: .

1. Development of the property is not guaranteed OF warranted in any manner. Any
development of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, including the Authority’s Master Resolution, and
other applicable general plan and land use ordinances and regulations of the local governmental

 entity on which the property is located and compliance with CEQA.
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2. Development of the property will only be aliowed to the extent such development is
consistent with applicable local general plans which have been determined by the Authority to be
consistent with the Reuse Plan, including restrainis relating to water supplies, wastewaler and
sofid waste disposal, road capacity, and the availability of infrastructure to supply these resources
and services, and does not exceed the constraint Liiitations described in the Reuse Plan and the
Final Program Envirormental fmpsct Réport on the Reuse Plan. e

-
2.

4. This Deed Resiriction and Covenants shall remain in full force and effect immediately
and shall be deemed to have such full force and effect upon the first conveyance of the propetty
from FORA, and is hereby deemed and agreed to bo a govenant running with the land binding all

of the Crwner’s assigns of SUCCESsOrs in intersst,

5. ¥f any provision of this Deed Restriction and Covenasnts is held 1o be invalid or forany

reason beacomes und

forcaable, no Sther provision shall be thereby affected or impaired.

&. Owner agrses to record this Deed Rest iotion and Covenanis as soon 25 possible afier
the date of exceution. ~

first above written.

OWNER

e e e e AEENGWEER GMENT - - T T
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NOTICE OF APPLICATION OF TLAN AND DEVELOPMENT LIMITATIONS

This Motice of Plan Application and Developroent Limitations is made this ____day of
199, by the Fort Ord Reuse Authority (*Authority”), a governmental public
entity organized under the laws of the State of California, with reference to the following facts
and circuemistances: '

A. Authority, consistent with its cherge and obligations under the Fort Ord Reuse
Authority Act, Title 7.85, Section &7650, et seq., of the California Government Code, bas
prepared and adopted a Fort Ord Reuse Plan (the “Reuse Plan™) as the comrolling planning
document regulating and fuiting development of property within the territory of the former Fort

£253 =

Ord Militazy Reservation.

T, Future development of the property is governed under the provisions of the Reuse
Pian, the policies and programs of the Authority, including the Authority’s Master Resolution, |
and other applicable general plan and land use ordinances and regulations of the local :
governmental entity on which the property is lgoated.

. The Reuse Plan provides that the property can only be used and developed in a manner

e S i AR

consisterst with the Reuse Plan.

I>. The Reuse Plan recognizes that development of all property conveyed from FORA is
constrained by Emited water, sswer, transportation, and other infrastructure services.

. Ttis the desire and intention of Authority to give due notice of the existence of these
development constraints on the property wirkin the territory of the former Fort Ord Milgary
Reservation to the public and any future purchaser of the property.

NOW, THEREFORE, Authority hereby gives notice to the public and any and aff fiure
owmers of property located on feritory within the boundaries of the former Fort Ord Military

TE o 2.
FReservation that — s e e o e e e

1. Development of the property is not gnarantesd of warrented in any manner. Any
development of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Asthority, including the Anthority’s Master Resolution, and

other applicable general plan and tand use ordinances and regulations of the focal governmental
entity on which the property is located and compliance with CEQA.

o

2. Development of the property will only be allowed to the extent such development is
consistent with apphicable local geners] plans which have been determined by the Authority to be
consistent with the Reuse Plan, including restraints relating to water supplies, wastewater and
solid waste disposal, road capacity, and the availability of infrastructure to supply these resources
and services, and does not exceed the constraint imitations described in the Rez;se Plan and the
Final Program Environmental kmpact Report ont the Reuse Plan. S
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N WITNESS WHEREOFE, the foregoing instrument Was qubscribed on the day and year

above writter.

first

Authority

ACKNOWLEDGMENT

FAWPWINGNIXTF ORADEED.RES
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Utban Village and Employment Centet with approximately 85 acres dedicated to
Office/R&D and Business Park/Light Industrial land uses. These manufactuting and
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air

~ pollution, which may advetsely affect the recreational opportunities and expetiences at the
Youth Camp District. The MOBF-POST facility would also potentially conflict with the
Youth Camp District due to noise and public safety fisks.

The following policies and programs developed for the Draf-Fort-Ord Reuse Plan for Monterey
County telate to both the protection of open space and compatibility of open space areas with
adjacent areas:

Land Use Element
Recre d Use Policy A-1: The County of Monterey shall protect
EREe arti irreplaceable natural resources and open

- Vet ©

ation/Open Space Lan,

ae Cl O EXveaad <1
S

space at former Fort Ord.

Program A-1.1: The County of Monterey shall identify natural resources and open space,
and incorpotate them into Greater Montetey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Montetev shall cause to be recotded a Natural Ficosystem
Fasement deed restriction that will run with the land in perpetuity for all identified open

space lands.

Recreation/Open Space Land Use Policy B-2: The County of Monterey shall tise opén
space as a buffer between various types of land use.

Program B-2.1: The County of Monterey shall review each development project at formet
Fort Ord with regard to the need for open space buffers between land uses.

Recteation /Open Space Land Use: Program E-1.6: The Youth Camp District in the
Reservation Road Planning Atea is intended for rehabilitation of the existing travel camp.
The County of Montetey shall assure that this planned use is compatible with adjacent Jand
uses which may include a public safety agency training facility with shooting ranges in the
Fast Gatrison area located to the Hast.

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate
with the universities, colleges and other school districts ot entities the planning of both
public lands designated for university-related uses and adjacent lands.

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major roadways neat residential or
university ateas, location of the York School augmentation area adjacent to the habitat
management area, and siting of the Monterey Peninsula College’s MOUT law enforcement
training program in the BLM Management/Recreation Planning Atea.

Futther policies tegarding the genetal protection of open space areas can be found in Section 4.3 -
Recreation and Open Space Hlement of the Drfi-Fort-Ord Reuse Plan. Additional policies and

Environmental Setting, Impacts and Mitigation Fort Ord Reuse Plan EIR
4-14 Certified: June 13, 1997
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programs to ptotect natural habitat resoutces and implement the HMP ate listed in Section 4.4.3 -
Biological Resoutces section of the Conservation Element.

While these policies and progtams tequire the identification of open space and natural habitat ateas
and review of compatibility with adjacent uses, they provide no mechanism for assuting that
incompatible land uses will not be introduced. Therefore, significant adverse impacts on adjacent
open space areas may occut. Implementation of the following mitigation measure would reduce
potential impacts to the extent that they would be consideted less than significant.

Mitigation: Amend Program B-2.1 within the Fort Ord Reuse Plan to state: The County of
Monterey shall review each future development project for compatibility with adjacent open
space land uses and requite that suitable open space buffers are incorporated into the
development plan of incompatible land uses as a condition of project approval. When
buffers are required as a condition of approval adjacent to habitat management afeas the
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer area except fot

restricted access maintenance or eMeErgency access roads.

2. Impact: Development in the Coastal Zone

Implementation of the proposed project would tesult in development of the coastal zone, In the
Fort Ord Dunes State Patk Planning Area, the Drafi-Fort-Ord Reuse Plan proposes a 59-acte multi-use
atea, 2 23-acte future desalination plant, and 803 949 actes reserved for patk and open space. This
coastal area, which contains significant environmental and natutal resources, would be managed by
the California Department of Patks and Recteation (CDPR) for habitat testoration and limited

Vi’sitar:se‘rving*activiti‘eszevel’opmentof—the‘proposedémulticuse~atea,~whiehfwould—peten’eia]ly e
include 2 40-room lodge (including Stilwell Hall) and other associated facilities, has the potential to
destroy or disturb a portion of these resoutces. The following policy and programs relate to

protection and approptiate use of the coastal area:
Land Use Element

Recreation/Open Space Land Use Policy E-1: The County of Monterey shall limit
recreation in envitonmentally sensitive areas, such as dunes and areas with rare, endangeted,
or threatened plant or anitmal communities to passive, low-intensity recreation, dependent on
the resoutce and compatible with its long term protection.

Program E-1.1: The County of Montetey shall assist the CDPR to develop and implement a
Mastet Plan fot ensuring the management of the former Fort Ord coastal dunes and beaches
for the benefit of the public by restoring habitat, recteating the natural landscape, providing
public access, and developing apptopriate day use and overnight lodging facilities (limited to
a capacity of 40 rooms).

Program E-1.2: The County of Monterey shall assist CDPR to catty out a dune restoration
program for the Fott Ord Dunes State Patk.

Additional policies and programs to protect natural habitat in the coastal zone and to implement the
EIMP are described in Section 4.10 and are listed in the Biological Resoutces section of the
Conservation Element. Any development in the coastal zone would need to be consistent with the

Fort Ord Reuse Plan EIR Environmental Setting, Impacts and Mitigation
Certified: June 13, 1997 4-15
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Attachment'F to ltem 8a
FORA Board Meeting, 2/13/14

Law Offices of
Thomas N. Lippe, arc
201 Mission Street Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, CA 94105 Email: lippelaw@sonic.net

January 8§, 2014

Board of Directors

Fort Ord Reuse Authority
920 2nd Avenue

Marina, CA 93933

Re: January 10, 2104 Meeting, Agenda Item # 8b: Certification of the 2010
Monterey County General Plan

Dear Chairperson Edelen and Members of the Board:

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord
Reuse Authority’s (“FORA”) pending certification of the 2010 Monterey County General Plan
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and
8.02.010.

I am writing to clarify, amplify, and add to several comments that the Sierra Club and others
have previously submitted regarding inconsistencies between the 2010 County General Plan and the
Base Reuse Plan. The Sierra Club objects to FORA certifying the 2010 County General Plan
because the 2010 County General Plan is not “consistent” with the Base Reuse Plan for a number
of reasons. This letter will explain both specific inconsistencies and the legal standard that governs
FORA'’s determination of “consistency.”

1. The 2010 County General Plan Is Inconsistent with the 1997 Base Reuse Plan Because
it Weakens or Omits Applicable Base Reuse Plan Policies and Programs.

a. The County General Plan/Fort Ord Master Plan Weakens or Omits Three of
the Reuse Plan’s Recreation/Open Space Land Use Policies or Programs: Policy
A-1, Program A-1 and Program B-2.1.

The Land Use Element of the Base Reuse Plan establishes Recreation/Open Space Land Use
objectives, policies and programs that pertain to base land east of Highway 1 within Monterey
County’s jurisdiction. (Reuse Plan, pp. 213, 262-264, 270-272.) The Reuse Plan Recreation/Open
Space Land Use objectives, policies and programs include four “objectives,” seven “policies,” and
nineteen “programs.” (Reuse Plan, pp. 270-272.)

The 2010 County General Plan contains a section entitled “Fort Ord Master Plan, Greater
Montetey Peninsula Area Plan.” (County General Plan/Fort Ord Master Plan, p. FO-1.) The Land
Use Element of the County General Plan/Fort Ord Master Plan restates, with three notable
exceptions, virtually all of the Reuse Plan’s Recreation/Open Space Land Use objectives, policies
and programs. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-24.) The three
exceptions are Policy A-1, Program A-1 and Program B-2.1.
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Reuse Plan Recreation/Open Space Land Use Policy A-1 provides: “The County of
Monterey shall protect irreplaceable natural resources and open space at former Fort Ord.” (Reuse
Plan, p. 270 (emphasis added).)! Corresponding Policy A-1 in the Land Use Element of the County
General Plan/Fort Ord Master Plan reads: “The County of Monterey shall encourage the
conservation and preservation of itreplaceable natural resources and open space at former Fort Ord.)
(County General Plan/Fort Ord Master Plan, p. FO-21.) As a result, the County General Plan/Fort
Ord Master Plan replaces the words “shall protect” with the words “shall encourage the
conservation and preservation of.”

Reuse Plan Recreation/Open Space Land Use Program A-1.2 provides: “The County of
Monterey shall cause to be recorded a Natural Ecosystem Easement deed restriction that will run
with the land in perpetuity for all identified open space lands.” (Reuse Plan, p. 270.) The Land Use
FElement of the County General Plan/Fort Ord Master Plan omits this program entirely.

Reuse Plan Recreation/Open Space Land Use Program B-2.1 provides:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval, When buffers are required as a condition of approval
adjacent to habitat management areas, the buffer shall be at least 150 feet. Roads
shall not be allowed within the buffer area except for restricted access maintenance
or emergency access roads.

(Reuse Plan, p. 270 (emphasis added).)*

Corresponding Program B-2.1 in the Land Use Element of the County General Plan/Fort Ord
Master Plan includes the first sentence of Reuse Plan Program B-2.1, but omits the second and third
sentence, providing:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval.

(County General Plan/Fort Ord Master Plan, p. FO-21.)

Policy A-1, in turn, implements Objective A, which provides: “Encourage land uses that
respect, preserve and enhance natural resources and open space at the former Fort Ord.” (Reuse
Plan, p. 270.)

?This program implements Policy B-2 (“The County of Monterey shall use open space as

a buffer between various types of land use) and Objective B (“Use open space as a land use link
and buffer.”) (Reuse Plan, p. 270.)
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Several members of the public previously commented to FORA that the County General
Plan/Fort Ord Master Plan fails to include numerous specific Reuse Plan policies and programs,
including Policy A-1, Program A-1.2 and Program B-2.1.> Inresponse, Alan Waltner (FORA’s legal
consultant) argues that the County General Plan/Fort Ord Master Plan County General Plan
“incorporate by reference” all Reuse Plan policies and programs, whether they are specifically
identified in the County General Plan/Fort Ord Master Plan or not.*

With due respect to Mr. Waltner, he is incorrect on this point. Istart my analysis by quoting
the text of the County General Plan/Fort Ord Master Plan that is relevant to the issue of
“incorporation by reference” of the Reuse Plan, as follows:

DESCRIPTION

The purpose of this plan is to designate land uses and incorporate objectives,
programs, and policies to be consistent with the Fort Ord Reuse Plan (Reuse Plan)
adopted by the Fort Ord Reuse Authority (FORA) in 1997. This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan as they
pertain to the subject area. In addition, this plan contains additional Design
Objectives and land use description clarification to further the Design Principles
contained in the adopted Reuse Plan,

The Fort Ord Master Plan consists of this document, the Greater Monterey Peninsula
Area Plan, and the Monterey County General Plan, Where there is a conflict or
difference between a goal or policy of the Fort Ord Master Plan (FOMP) and the
General Plan or Greater Monterey Peninsula Area Plan, the more restrictive policy
will apply, except that land use designations will be governed by the FOMP in the
Fort Ord area.

THE PLAN

This plan incorporates the following Fort Ord Reuse Plan Elements, either directly
or by reference to the adopted Reuse Plan, specific to those portions of Fort Ord
under County jurisdiction and located east of Highway 1:

* Land Use Element

* Circulation Element

* Recreation and Open Space Element

* Conservation Element

* Noise Element

» Safety Element

(Page FO-1 (emphasis added).)

3See e..g., Jane Haines’ letters to FORA dated October 10, 2013, November 7, 2013, and
November 8, 2013, and Sierra Club’s letter to FORA dated October 10, 2013.

* Memorandum from Alan Waltner to FORA dated December 26, 2013.
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LAND USE ELEMENT

The Fort Ord Land Use Element is part of the Greater Monterey Peninsula Area Plan
and the Monterey County General Plan and consists of those portions of the County
of Monterey Land Use Plan - Fort Ord Master Plan (Figure LU-6a) that pertain to the
areas of Fort Ord currently under the jurisdiction of the County and located east of
Highway 1, and includes the following text. The Land Use Element contains land use
designations specific to Fort Ord. These land use designations are consistent with the
land use designations (as base designations) included in the adopted FORA Reuse
Plan. For each of the Planning Districts, overlay designations are included that
provide additional description and clarification of the intended land uses and
additional design objectives for that specific Planning District. 7he Fort Ord land
use designations also include the applicable land use Goals, Objectives, Policies,
and Programs directly from the Reuse Plan. These will constitute all the policies and
programs to be applied to the Fort Ord Land Use Element. Background information,
land use framework and context discussions, as they relate to the subject area, are
hereby incorporated by reference into the Fort Ord Land Use Element from the
FORA adopted Reuse Plan. In addition, the Land Use Map contained in this plan is
the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse
Plan.

(Page FO-31 (emphasis added).)

As pertinent to Policy A-1, Program A-1.2 and Program B-2.1 of the Reuse Plan
Recreation/Open Space Land Use Element, the County General Plan/Fort Ord Master Plan contains
several directives. First, the introductory ‘“Description” states the purpose of the plan is: “to
designate land uses and incorporate objectives, programs, and policies to be consistent with the Fort
Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997 and that
the “plan incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.” If that were the end of it, Mr. Waltner’s argument would have
some force. But there is much more to it.

The “Plan” portion of the introduction indicates that the plan “incorporates” listed elements
of Reuse Plan “either directly or by reference.” Then, in order to determine which portions of the
listed elements are incorporated, and whether the incorporation is done “directly” or “by reference,”
the reader must turn from the general language in the introductory sections to the more specific
language in the individual elements.

As quoted above, the introductory language of the Land Use Element of the County General
Plan/Fort Ord Master Plan states:

The Fort Ord land use designations also include the applicable land use Goals,
Objectives, Policies, and Programs directly from the Reuse Plan. These will
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constitute all the policies and programs to be applied to the Fort Ord Land Use
Element. Background information, land use framework and context discussions, as
they relate to the subject area, are hereby incorporated by reference into the Fort Ord
Land Use Element from the FORA adopted Reuse Plan.

(FO-31.)

_ This language tells the reader exactly which portions of the Reuse Plan Land Use Element

are incorporated “directly” and which are incorporated “by reference.” The “Goals, Objectives,
Policies, and Programs” are incorporated “directly” and the “Background information, land use
framework and context discussions” are incorporated “by reference.”

True to its word, and as noted above, the Land Use Element of the County General Plan/Fort
Ord Master Plan proceeds to “directly” incorporate - word for word - virtually all of the Reuse Plan
Recreation/Open Space Land Use objectives, policies and programs except Policy A-1, Program
A-1.2 and portion of Program B-2.1. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-
24)

We now return to Mr. Waltner’s argument. If the general language in the introductory
“Description” of the County General Plan/Fort Ord Master Plan stating that “This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan” were sufficient to
incorporate the entire Reuse Plan “by reference” then virtually all of the remaining language of the
Fort Ord Master Plan and its Land Use Element discussed above would be superfluous and
meaningless. :

Indeed, if Mr. Waltner were correct, there would be no need for the County General
Plan/Fort Ord Master Plan, in its introductory “Plan” description on page FO-1 to distinguish
between “direct” incorporation and incorporation “by reference.” There would be no need for the
more specific directives in the Land Use Element of the County General Plan/Fort Ord Master Plan
to tell the reader exactly which portions of the Land Use Element of the Reuse Plan are “directly”
incorporated and which are incorporated “by reference.” And finally, there would be no reason for
the Land Use Element of the County General Plan/Fort Ord Master Plan, its most specific statement
on the topic, to recapitulate - word for word - virtually all of the Reuse Plan Recreation/Open Space
- Land Use objectives, policies and programs except Policy A-1, Program A-1.2, and Program B-2.1.

In short, Mr. Waltner’s construction of the Fort Ord Master Plan with respect to Reuse Plan
Recreation/Open Space Land Use Program A-1.2 must be rejected because it violates the
fundamental rule of statutory construction is that “[cJourts should give meaning to every word of
a statute if possible, and should avoid a construction making any word surplusage.” (Big Creek
Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1155.)

It must also be rejected because it violates the rule of statutory construction that where

general and specific provisions of a law address the same subject matter, the more specific
provisions govern over the more general provisions. (Elliott v. Workers’ Compensation Appeals Bd.
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(2010) 182 Cal.App.4th 355, 365 [“We further point out that as a matter of statutory construction,
a specific provision relating to a particular subject will govern that subject as against a general
provision”]; Code of Civil Procedure § 1859.)

With respect to Program B-2.1 of the Reuse Plan, the evidence of the County’s intent to
exclude a portion of the Reuse Plan’s Recreation/Open Space Land Use programs is even more
specific, and therefore, more irrefutable, than it is with respect to Program A-1 because, rather than
omitting the program entirely, the County finely parsed the program, keeping the first sentence of
Program B-2.1, but omitting the second and third sentences.

Finally, and perhaps most importantly, the County’s rewording of Policy A-1 to replace the
words “shall protect” with the words “shall encourage the conservation and preservation of”” cannot
be considered meaningless, as Mr. Waltner would have it, because the new language deprives this
policy of its legal “teeth.” As Mr. Waltner concedes in his December 26, 2013, memorandum,
under well-established case law applying the “vertical consistency” requirement of the state
Planning and Zoning Law, courts usually defer to a local agency’s determination that a land use
entitlement is “consistent” with a local general plan where the agency must balance the achievement
of many competing general plan goals and objectives. But where a general plan policy is stated in
mandatory language, such as “shall protect,” the courts will enforce such requirements without
regard to the usual deference to agency discretion associated with the “substantial evidence standard
of review. (See e.g., Families Unafraid to Uphold Rural El Dorado Countyv. El Dorado County Bd.
of Sup’'rs (1998) 62 Cal.App.4th 1332, 1336, 1338, ,1342.)

In sum, the County’s selective recapitulation of the Reuse Plan’s Recreation/Open Space
Land Use policies and programs is meaningful in the extreme, precisely because the clear intent and
the clear legal effect of this effort is to transform the mandatory requirements of Policy A-1,
Program A-1.2, and Program B-2.1 into discretionary standards that are difficult for the public to
enforce.

b. The County General Plan/Fort Ord Master Plan Omits Reuse Plan
Hydrology and Water Quality Programs B-1.3 and B-2.7.

The Conservation Element of the Base Reuse Plan includes a number of Hydrology and
Water Quality goals, objectives, policies and programs that apply to base land within Monterey
County’s jurisdiction east of Highway 1. (Reuse Plan, pp. 353-3554.) Tthe County General
Plan/Fort Ord Master Plan omits a number of these policies and programs, including Reuse Plan
Hydrology and Water Quality Programs B-1.3, B-2.7, and B-6.1, all of which contain mandatory
requirements.

Reuse Plan Hydrology and Water Quality Program B-1.3 provides: “The County shall adopt
and enforce a water conservation ordinance for its jurisdiction within Fort Ord, which is at least as

stringent as Regulation 13 of the MPWMD.” (Reuse Plan, p. 353.)

Reuse Plan Hydrology and Water Quality Program B-2.7 provides:
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“The City/County, in order to promote FORA’s DRMP, shall provide FORA with
an annual summary of the following: 1) the number of new residential units, based
on building permits and approved residential projects, within its former Fort Ord
boundaries and estimate, on the basis of the unit count, the current and projected
population. The report shall distinguish units served by water from FORA’s
allocation and water from other available sources; 2) estimate of existing and
projected jobs within its Fort Ord boundaries based on development projects that are
on-going, completed, and approved; and 3) approved projects to assist FORA’s
monitoring of water supply, use, quality, and yield.”

(Reuse Plan, pp. 353, 347.)
Reuse Plan Hydrology and Water Quality Program C-6.1 provides:

The City shall work closely with other Fort Ord jurisdictions and the CDPR to
develop and implement a plan for stormwater disposal that will allow for the removal
of the ocean outfall structures and end the direct discharge of stormwater into the
marine environment. The program must be consistent with State Park goals to
maintain the open space character of the dunes, restore natural land forms, and
restore habitat values.

(Reuse Plan, pp. 354, 347.)

These programs implement Hydrology and Water Quality Policy B-1 (“The County shall
ensure additional water to critically deficient areas™), which implements Objective B (“Eliminate
long-term groundwater overdrafting as soon as practicably possible”).

In addition to the County General Plan/Fort Ord Master Plan’s introductory language
regarding incorporation by reference, the Conservation Element of the County General Plan/Fort
Ord Master Plan contain additional relevant language, stating:

Those relevant portions of the adopted Reuse Plan are hereby incorporated into the
Monterey County Fort Ord Conservation Element by this reference. For
convenience, relevant Goals, Objectives, Policies and Programs pertaining to the
subject area are provided herein.

(County General Plan/Fort Ord Master Plan, p. FO-34.)

Any remaining doubt that Mr. Waltner’s simple “‘incorporation by reference” argument is
incorrect is eliminated by considering the Hydrology and Water Quality sections of the Conservation
Elements of the Reuse Plan and the County General Plan/Fort Ord Master Plan. The County
General Plan/Fort Ord Master Plan liberally reorganizes, rewrites, add new programs to and omits
programs from the comparable text in the Reuse plan. Most, importantly, the County General
Plan/Fort Ord Master Plan omits Reuse Plan Hydrology and Water Quality Programs B-1.3, B-2.7,
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and B-6.1, all of which contain mandatory requirements. In addition, the County General Plan/Fort
Ord Master Plan adds new Programs A-1.1, A-1.2, and A-1.3, which are not found in the Reuse
Plan. (See County General Plan/Fort Ord Master Plan, pp. FO-37 - FO-31.)

Once again, if Mr. Waltner’s “‘incorporation by reference” theory were correct, all of these
changes would be both unnecessary and meaningless.

2. The Legal Standard Governing FORA’s Determination of “Consistency.”

The legal standard governing FORA’s determination whether the County General Plan/Fort
Ord Master Plan is “consistent” with the Base Reuse Plan is set forth in Master Resolution §
8.02.010, as follows”

Inthe review, evaluation, and determination of consistency regarding legislative land
use decisions, the Authority Board shall disapprove any legislative land use decision
for which there is substantial evidence supported by the record, that
(1) Provides a land use designation that allows more intense land uses than
the uses permitted in the Reuse Plan for the affected tetritory;
(2) Provides for a development more dense than the density of use permitted
in the Reuse Plan for the affected territory;
(3) Is not in substantial conformance with applicable programs specified in
the Reuse Plan and Section 8.02.020 of this Master Resolution.
(4) Provides uses which conflict or are incompatible with uses permitted or
allowed in the Reuse Plan for the affected property or which conflict or are
incompatible with open space, recreational, or habitat management areas
within the jurisdiction of the Authority;
(5) Does not require or otherwise provide for the financing and/or
installation, construction, and maintenance of all infrastructure necessary to
provide adequate public services to the property covered by the legislative
land use decision; and
(6) Does not require or otherwise provide for implementation of the Fort Ord
Habitat Management Plan.

Mr. Waltner’s December 26, 2013 memorandum makes several arguments regarding this
standard.

First, Mr. Waltner sets out to rebut the notion that this standard requires the County General
Plan/Fort Ord Master Plan to “strictly adhere” to the Base Reuse Plan. This “strict adherence”
standard appears to be a rhetorical straw man, and therefore a distraction, because I have not seen
any comment that urges such a position.

The Sierra Club’s position is that because the standard set forth in section 8.02.010 uses the
words “shall disapprove,” it is mandatory. The Sierra Club’s position is also that the way section
8.02.010 uses the concept of “substantial evidence” in conjunction with the words “shall

90 of 143




Fort Ord Reuse Authority

Agenda Item # 8b: Certification of the Monterey County General Plan
January 8, 2014

Page 9

disapprove” requires that, if the record contains “substantial evidence” that any of the six critetia
in section 8.02.010 are met, FORA must disapprove the County General Plan’s “consistency” with
the Reuse Plan even if there is also substantial evidence supporting a conclusion that none of the

criteria are met.

Second, Mr. Waltner argues that the term “consistent” as used in the Military Base Reuse
Authority Act and Master Resolution must have the same meaning as the term has in the state
Planning and Zoning Law (and as construed by the case law applying that statute.) Assuming this
is correct, it does not rebut Sierra Club’s position. In fact, it supports it because, as discussed below,
the case law applying the vertical consistency requirement of the state Planning and Zoning Law
recognizes that the courts will enforce the mandatory procedural requirements of local general plans.
Section 8.02.010 is a mandatory procedural requirement of the Master Resolution. Thus, Mr.
Waltner’s primary error is in construing FORA’s “consistency” determination as identical to a
county determination that a land use entitlement is consistent with the substantive standards of a
general plan, but without regard to the specific, mandatory, procedural requirement in section
8.02.010.

In the Planning and Zoning case law, a local agency’s determination that a land use
entitlement is “consistent” with a local general plan will be upheld by the court’s if there is
substantial evidence in the record that the entitlement will not frustrate the achievement of the
general plan’s goals. except where the language of general plan is mandatory. The following is an
excerpt from a leading case on this issue:

A project is consistent with the general plan “if, considering all its aspects, it will
further the objectives and policies of the general plan and not obstruct their
attainment.” [citation] A given project need not be in perfect conformity with each
and every general plan policy. . . .

The Board’s determination that Cinnabar is consistent with the Draft General Plan
carries a strong presumption of regularity. [citation] This determination can be
overturned only if the Board abused its discretion—that is, did not proceed legally,
or if the determination is not supported by findings, or if the findings are not
supported by substantial evidence. [citation] As for this substantial evidence prong,
it has been said that a determination of general plan consistency will be reversed only
if, based on the evidence before the local governing body, “areasonable person could
not have reached the same conclusion.”

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup’rs (1998)
62 Cal.App.4th 1332, 1336, 1338 (“Families Unafraid”).

The Court in Families Unafraid also held that where a general plan policy is “mandatory”
as opposed to a general statement of goals or objectives, then it must be followed, stating:

There was also a question of density consistency in Sequoyah. (23 Cal.App.4th at p.
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718.) But the general plan in Sequoyah afforded officials “some discretion” in this
area, and their density allowances aligned with this discretionary standard. (/bid.)

By contrast, the land use policy at issue here is fundamental (a policy of contiguous
development, and the Draft General Plan states that the “Land Use Element is
directly related to all other elements contained within the General Plan”); the policy
is also mandatory and anything but amorphous (LDR “shall be further restricted to
those lands contiguous to Community Regions and Rural Centers” [both of which
are specified ‘town-by-town’ in the Draft General Plan], and “shall not be assigned
to lands which are separated from Community Regions or Rural Centers by the Rural
Residential land use designation”).

Moreover, Cinnabar’s inconsistency with this fundamental, mandatory and specific
land use policy is clear-this is not an issue of conflicting evidence. (Cf. Corona,
supra, 17 Cal.App.4th at p. 996 [in rejecting a challenge of general plan
inconsistency, the court there stated: “In summary, the General Planis not as specific
as those in the cases on which the [challenger] relies and does not contain mandatory
provisions similar to the ones in those cases.”].)

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup 'rs (1998)
62 Cal.App.4th 1332, 1341-42.

In the area of administrative law, the term “substantial evidence” is a “term of art” that has
been defined, dissected, and construed in literally thousands of appellate decisions. The most
common application of the “substantial evidence” standard results in courts giving deference to
agency fact findings, because the court reviews the record to determine if it contains “substantial
evidence” supporting the agency’s determination; and if it finds such “substantial evidence,” the
court must uphold the agency’s determination even if there is “substantial evidence” supporting the
opposite conclusion.

For example, when reviewing a legal challenge to an EIR under CEQA, courts review the
record to determine if it contains “substantial evidence” supporting the EIR’s factual conclusions.
If it does, any challenge to those factual conclusions must be rejected, even if there is also
substantial evidence supporting the opposite factual conclusion. This is the usual application where
the “substantial evidence” standard results in the courts giving deference to agencies’ factual
conclusions. (See e.g., Laurel Heights Improvement Assn. v. Regents of University of California
(1988)47 Cal.3d 376,393 [“In applying the substantial evidence standard, ‘the reviewing court must
resolve reasonable doubts in favor of the administrative finding and decision.” [citation] The
Guidelines define ‘substantial evidence’ as ‘enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion, even though other
conclusions might also be reached.” (Guidelines, § 15384, subd. (a).)”

There are exceptions, however, to the usual application of the “substantial evidence” test.
For instance, when reviewing a legal challenge to a Negative Declaration under CEQA, the courts
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look at the record to see if its contains “substantial evidence” supporting the challenger’s contention
that the project may have a significant adverse effect on the environment. If it does, the challenge
to the Negative Declaration’s factual conclusions that the project will not have significant adverse
effect must be sustained and the Negative Declaration overturned.

[W]hen the reviewing court: “perceives substantial evidence that the project might
have such an impact, but the agency failed to secure preparation of the required EIR,
the agency’s action is to be set aside because the agency abused its discretion by
failing to proceed ‘in a manner required by law.” ” [citation] More recently, the First
District Court of Appeal summarized this standard of review, stating: “A court
reviewing an agency’s decision not to prepare an EIR in the first instance must set
aside the decision if the administrative record contains substantial evidence that a
proposed project might have a significant environmental impact; in such a case, the
agency has not proceeded as required by law. [Citation.] Stated another way, the
question is one of law, i.e., ‘the sufficiency of the evidence to support a fair
argument.” [Citation.] Under this standard, deference to the agency’s determination
is not appropriate and its decision not to require an EIR can be upheld only when
there is no credible evidence to the contrary. [Citation.]” (Sierra Club v. County of
Sonoma (1992) 6 Cal. App.4th 1307, 1317-1318, 8 Cal.Rptr.2d 473, italics added.)
Thus, the applicable standard of review appears to involve a question of law
requiring a certain degree of independent review of the record, rather than the typical
substantial evidence standard which usually results in great deference being given
to the factual determinations of an agency. We agree with and adopt the First
District’s Sierra Club standard of review as quoted above.

Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal.App.4th 1597, 1602;
CEQA Guideline § 15064(D)(1) [“[I]f a lead agency is presented with a fair argument that a project
may have a significant effect on the environment, the lead agency shall prepare an EIR even though

it may also be presented with other substantial evidence that the project will not have a significant
effect.”])

This application of the “substantial evidence” standard results in the courts giving no
deference to agencies’ factual conclusions. Instead, the courts give deference to the purposes and
policies of the law that requires applying the substantial evidence standard. Under CEQA, the
policy of the law is to favor preparation of an EIR, and the courts employ the substantial evidence
standard toward that end. (No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75,
supplemented, (1975) 13 Cal.3d 486 [*“[S]ince the preparation of an EIR is the key to environmental
protection under CEQA, accomplishment of the high objectives of that act requires the preparation
of an EIR whenever it can be fairly argued on the basis of substantial evidence that the project may
have significant environmental impact].)

Here, the policy of the Master Resolution is to require “disapproval”of the County General

Plan if the record contains “substantial evidence” that any of the six criteria in section 8.02.010 are
met. If there is such “substantial evidence,” FORA must disapprove the County General Plan
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“consistency” with the Reuse Plan even if there is also substantial evidence supporting a conclusion
that none of these criteria are met. Thus, this language in section 8.02.010 uses the term “substantial
evidence” in a way that is markedly different than the way the term “‘substantial evidence” is used
in the case law applying the “consistency” requirement of the Planning and Zoning Law.

Finally, Mr. Waltner’s analysis ignores the important fact that the FORA agreed to the the
specific procedural requirements in section 8.02.010 as part of an agreement fo settle litigation.
This new language would be unnecessary and meaningless if it did not alter the FORA’s obligations
when making consistency determinations regarding local general plans.

3. Application of the Legal Standard Governing FORA’s Determination of “Consistency”
to the County General Plan’s Inconsistencies.

In footnote 4 of his December 26, 2013, memorandum, Mr. Waltner suggests that the use of
the word “and” to connect paragraphs (5) and (6) of subdivision (a) of section 8.02.010 of the Master
Resolution may require the Board to find that all six criteria are met before it may disapprove the
County General Plan. This suggestion is incorrect.

It is well-settled that the word “and” may have a disjunctive meaning where the context
indicates that is the legislative intent. (See e.g., People v. Skinner (1985) 39 Cal.3d 765, 769 [“It is
apparent from the language of section 25(b) that it was designed to eliminate the Drew test and to
reinstate the prongs of the M ’Naghten test. However, the section uses the conjunctive “and” instead
of the disjunctive “or” to connect the two prongs. Read literally, therefore, section 25(b) would do
more than reinstate the M ’Naghten test. It would strip the insanity defense from an accused who, by
reason of mental disease, is incapable of knowing that the act he was doing was wrong”].)

The courts will not enforce the literal language of a law where doing so would achieve an
absurd result. (Hooper v. Deukmejian (1981) 122 Cal. App.3d 987, 1003 [“The plain meaning of a
statute has been disregarded when the plain meaning “would have inevitably resulted in ‘absurd
consequences’ or frustrated the ‘manifest purposes’ of the legislation as a whole”]; Alford v. Pierno
(1972) 27 Cal.App.3d 682, 688 [“The apparent purpose of a statute will not be sacrificed to a literal
construction”].)

A quick review of the six criteria in section 8.02.010 reveals that construing the word “and”
as conjunctive rather than disjunctive would be the absurd. For example, construing the word “and”
as conjunctive would allow local agencies to draft their general plan to comply with criteria (6) (i.e.,
“require or otherwise provide for implementation of the Fort Ord Habitat Management Plan”) but
fail entirely to comply with all of the other criteria (which relate to fundamental policies and
programs of the Reuse Plan such as density and intensity of land uses and which land uses are
allowable) but the Board would be powetless to disapprove a local general plan’s consistency with
the Reuse Plan.

Finally, the discussions in sections 1 and 2 above demonstrate that the inconsistencies
between the County General Plan/Fort Ord Master Plan and the Reuse Plan are legally meaningful.
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Therefore, there is “substantial evidence” that the County General Plan/Fort Ord Master Plan “is not
in substantial conformance with applicable programs specified in the Reuse Plan.”

4. The Issues Raised in Footnote 3 of Mr. Waltner’s December 26, 2013 Memorandum
Are Not “Substantial Questions.”

Footnote 3 of Mr. Waltner’s December 26, 2013, memorandum states:

There are also substantial questions as to whether the 1997 FORA Board could adopt
provisions in the Master Resolution that conflict with the FORA Act, establish
review standards binding on a reviewing Court, or limit the police power discretion

of subsequent FORA Boards. These issues are reserved for subsequent elaboration
if needed.

For the reasons discussed in this section, these issues do not affect the Board’s consistency
determination.

a. “Whether the 1997 FORA Board could adopt provisions in the Master
Resolution that conflict with the FORA Act”

This rhetorical question posed by Mr. Waltner assumes that 1997 FORA Board adopted
provisions in the Master Resolution that conflict with the FORA Act. It did not. Therefore, the
question posed is irrelevant,

The Board has broad discretion to adopt quasi-legislative rules to carry out its mandate to
implement the Fort Ord Reuse Authority Act (Gov’t Code § 67650 et seq.). The Mater Resolution
is such a rule.

The California Supreme Court has stated the fundamental rule governing this question as
follows:

It is a “black letter” proposition that there are two categories of administrative rules
and that the distinction between them derives from their different sources and
ultimately from the constitutional doctrine of the separation of powers. One kind —
quasi-legislative rules — represents an authentic form of substantive lawmaking:
Within its jurisdiction, the agency has been delegated the Legislature’s lawmaking
power. (See, e.g., 1 Davis & Pierce, Administrative Law, supra, § 6.3, at pp.
233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp.
173-176; Bonfield, State Administrative Rulemaking (1986) Interpretive Rules, §
6.9.1, pp. 279-283; 9 Witkin, Cal. Procedure (4th ed. 1997) Administrative
Proceedings, § 116, p. 1160 [collecting cases].) Because agencies granted such
substantive rulemaking power are truly “making law,” their quasi-legislative rules
have the dignity of statutes. When a court assesses the validity of such rules, the
scope of its review is narrow. If satisfied that the rule in question lay within the
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lawmaking authority delegated by the Legislature, and that it is reasonably
necessary to implement the purpose of the statute, judicial review is at an end.

We summarized this characteristic of quasi-legislative rules in Wallace Berrie & Co.
v. State Bd. of Equalization (1985) 40 Cal.3d 60, 65,219 Cal.Rptr. 142,707 P.2d 204
(Wallace Berrie ). * ‘[I]n reviewing the legality of a regulation adopted pursuant to
a delegation of legislative power, the judicial function is limited to determining
whether the regulation (1) is “within the scope of the authority conferred” [citation]
and (2) is “reasonably necessary to effectuate the purpose of the statute” [citation].”
[Citation.] “These issues do not present a matter for the independent judgment of an
appellate tribunal; rather, both come to this court freighted with [a] strong
presumption of regularity....” [Citation.] Our inquiry necessarily is confined to the
question whether the classification is ‘arbitrary, capricious or [without] reasonable
or rational basis.” (Culligan, supra, 17 Cal.3d atp. 93, fn. 4, 130 Cal.Rptr. 321, 550
P.2d 593 [citations].)”

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 10-11.

Here, no one has suggested how the Master Resolution might arguably conflict with the Fort
Ord Reuse Authority Act. The procedures and standards for determining consistency set forth in
Mater Resolution sections 8.01.020 and 8.02.010 are “within the scope of the authority conferred”
and “reasonably necessary to effectuate the purpose of the statute.”

The only exception to the highly deferential standard of review that courts use to review the
validity of agency-adopted quasi-legislative rules is where the agency has allegedly adopted
regulations that “alter or amend the statute or enlarge or impair its scope;” in which case “the
standard of review is one of respectful nondeference.” Environmental Protection Information Center
v. Department of Forestry & Fire Protection (1996) 43 Cal.App.4th 1011, 1022. The Board’s
adoption, in 1997, of the mandatory procedural requirements in Master Resolution section 8.02.010
does not “alter or amend the statute or enlarge or impair its scope.”

This is especially true if one agrees with Mr. Waltner that “consistent” in section 67675.3
has the same meaning it has in the Planning and Zoning Law . This is because, as discussed above,
under that statute agencies have broad discretion to craft their general plans in ways that either
maximize their discretion or, by using mandatory language, to severely restrict their own discretion
when determining “consistency.” (See e.g., Families Unafraid to Uphold Rural El Dorado County
v. El Dorado County Bd. of Sup’rs (1998) 62 Cal.App.4th 1332, 1341-42.) Here, the FORA Board
in 1997 merely adopted mandatory requirements for determining the consistency of local general
plans with the Base Reuse Plan.

As shown by the court in Families Unafraid, the courts will enforce these mandatory
requirements. And as noted by the California Supreme Court in Yamaha, “quasi-legislative
regulations adopted by an agency to which the Legislature has confided the power to ‘make law,’
[ ] if authorized by the enabling legislation, bind this and other courts as firmly as statutes
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themselves.” Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7.

b. “Whether the 1997 FORA Board could establish review standards binding on
a reviewing Court.”

This question is fully answered, in the affirmative, by the last two paragraph in the preceding
section.

c. “Whether the 1997 FORA Board could limit the police power discretion of
subsequent FORA Boards.”

Alllegislation and quasi-legislative regulations limit the discretion of subsequent legislative
bodies. That is their purpose. That is why we have a “government of laws, not men.” The process
for subsequent Boards to change the limits on their discretion is simple: amend the regulations.

5. Conclusion.

As described above, in drafting its new General Plan, the County altered or omitted many
important, mandatory policies and programs of the Base Reuse Plan. These specific, targeted
changes cannot be swept under the rug by pretending that the County General Plan incorporates the
entire Base Reuse Plan “by reference.” The incorporation language of the County General Plan/Fort
Ord Master Plan is very specific in this regard, and leaves no doubt that the County intended to, and
did, alter or omit these Reuse Plan policies and programs.

These alterations and omissions fundamentally change the County’s legal obligations when
it reviews future development entitlements, because the changes transform mandatory requirements
of the Reuse Plan into discretionary decisions by the County.

As aresult, there is substantial evidence that the County General Plan/Fort Ord Master Plan
“is not in substantial conformance with applicable programs specified in the Reuse Plan” and must
be disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010.

Thank you for your attention to this matter.

Very truly yours,

Thomas N. Lippe

C001f 010814 to FORA.wpd
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January 9, 2014 Attachment F to Item 8a
FORA Board Meeting, 2/13/14
Via E-mail
Fort Ord Reuse Authority Board of Directors
920 2™ Avenue
Marina, CA 93933

Re: Consistency of 2010 General with Fort Ord Reuse Plan
Dear Members of the Board:

On behalf of LandWatch Monterey County, we write to object to the proposed
resolution finding the 2010 General Plan to be consistent with FORA’s Fort Ord Reuse
Plan. As you know, the FORA Act requires that FORA certify consistency with the Fort
Ord Reuse Plan before the County’s 2010 General Plan’s and its Fort Ord Master Plan
becomes effective in the Fort Ord area. Government Code, § 67675.7. The proposed
resolution finding consistency employs the wrong standard of review for FORA’s
determination of consistency, and it fails to acknowledge substantial evidence of
inconsistencies between the Reuse Plan and the 2010 General Plan. FORA should
decline to find the General Plan consistent and direct the County to make necessary
revisions before resubmitting the General Plan for consistency review.

A. FORA Must Disapprove A General Plan If There Is Substantial Evidence
That It Is Not In Substantial Conformance With Applicable Programs
Specified In the Reuse Plan And Section 8.02.020 of the Master Resolution

LandWatch concurs with the arguments regarding the plain meaning of section
8.02.010 of the Master Resolution set out in letters by Jane Haines dated October 10,
2013, November 7, 2013, November 8, 2013 and December 30, 2013. That provision
provides that FORA “shall disapprove” the County’s General Plan if there is substantial
evidence that the General Plan is not in substantial conformance with applicable
programs specified in the Reuse Plan and Section 8.02.020 of the Master Resolution. As
Ms. Haines explains, this language calls for a particular standard of review for FORA’s
adjudication of consistency. Under this standard of review, FORA must disapprove the
General Plan if there is some substantial evidence of inconsistency, regardless whether
FORA believes there is also some substantial evidence of consistency.

This standard is appropriate for at least two reasons. First, as Ms. Haines points
out, FORA itself expressly adopted this standard of review for its consistency
determinations in a settlement agreement with the Sierra Club in order to ensure the
faithful implementation of the Reuse Plan. The FORA Act clearly gives FORA the
discretion to adopt such regulations. Gov. Code, § 67664. Accordingly, Mr. Waltner is
incorrect in his December 26, 2013 letter in implying that the FORA Board did not have
the authority to adopt this standard of review.
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In fact, as Mr. Waltner points out, there is no case law authority that would
require FORA to uncritically apply the substantial evidence standard of review used in
General Plan consistency determinations under the California Planning and Zoning Law.
Accordingly, FORA’s adoption of the standard of review in Master Resolution section
8.02.010 is not an “implied modification of the applicable standard of review” as Mr.
Walter contends, because FORA has reasonably decided to adopt this standard of review
to guide its consistency determinations and because nothing in the statute or case law bars
it from doing so. If the current FORA Board wishes to establish a different regulation to
guide its consistency review, it may do so, consistent with its obligations under the
settlement agreement. But until it does revise its regulation, it must abide by it.'

Second, the Master Resolution expressly mandates that the County actually
include all applicable open space and conservation policies and programs in its General
Plan:

“Prior to approving any development entitlements, each land use agency shall act
to protect natural resources and open spaces on Fort Ord territory by including the
open space and conservation policies and programs of the Reuse Plan, applicable
to the land use agency, into their respective general, area, and specific plans.”
Master Resolution, § 8.02.020(a), emphasis added.

Again, this regulation was adopted by FORA to ensure faithful implementation of the
Reuse Plan. In effect, § 8.02,020(a) requires each agency faithfully to identify and
incorporate into its General Plan each applicable open space and conservation policy and
program in the Reuse Plan.

The policy rationale for the requirement to incorporate each applicable policy or
program is clear. Issuance of development entitlements is guided in the first instance by
a determination whether those entitlements are consistent with member agencies’ general
plans. Gov. Code, § 67675.6; Master Resolution § 8.01.030(a). Indeed, FORA has
shown extraordinary deference to member agency general plans in its past consistency
determinations. This deference is only warranted if the member agency general plan
faithfully incorporates each applicable open space and conservation policy and program.
Master Resolution sections 8.02.010 and 8.02.020(a), adopted in the Sierra Club
settlement agreement, were intended to require that general plans provide a blueprint that
ensures that projects consistent with those general plans are also consistent with the
Reuse Plan.

! Mr. Waltner also suggests that FORA’s adoption of the “strict adherence” standard of review

would somehow trespass on the judicial standard of review. Not so. FORA’s consistency determination is
not a judicial review, it is an administrative adjudication. Courts are comfortable reviewing agency
adjudications under a variety of standards of review. For example, depending on the context, courts review
agency CEQA determinations under a “fair argument” standard, which is analogous to the “strict
adherence” standard advocated by Ms, Haines, and, alternatively, under a substantial evidence standard
when warranted.
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Thus, contrary to Mr., Waltner’s December 26 letter, it is not sufficient that the
County’s general plan purports generally to incorporate the Reuse Plan. If that were all
that is required, the recitation of applicable polies and programs in the member agency
general plans would not be required at all. Indeed, the language on which Mr. Walter
apparently relies, “[t]his plan incorporates all applicable policies and programs contained
in the adopted Reuse Plan as they pertain to the subject area,” could be interpreted as a
finding that the omitted and misstated policies are not applicable. Thus, instead of a
guarantee that the misstated and omitted policies will be honored, this provision could be
interpreted as a promise to ignore them.

Again, as Ms. Haines has pointed out, the proposed FORA resolution finding
consistency sets forth the wrong standard of review for the FORA Board’s adjudication.
In particular, recital “L” is incorrect in implying that that consistency may be found
merely on a finding that there is substantial evidence of consistency. The correct
standard should be articulated with reference to Master Resolution section 8.02.010,
which requires a finding of inconsistency if there is substantial evidence that the General
Plan does not include all applicable open space and conservation policies and programs.

B. There Is Substantial Evidence That The 2010 General Plan is Not In
Substantial Conformance With Applicable Programs Specified In the Reuse
Plan and Section 8.02.020 of the Master Resolution

The relevant question in FORA’s consistency review of the County’s General
Plan is not whether some future development project will or will not comply with
applicable open space and conservation policies and programs, but whether the General
Plan document meets the mandate of Master Resolution section 8.02.020 to include those
policies and programs. Ms. Haines and the Sierra Club have clearly presented substantial
evidence that the 2010 General Plan fails adequately to reflect critical policies and
programs in the Reuse Plan.

e The General Plan fails to include the Reuse Plan’s applicable Recreation/Open
Space Land Use Program A-1.2 requiring recordation of a Natural Ecosystem
Easement deed restriction. See Haines letters of October 10, 2013 and
November 7, 2013; Sierra Club letter of October 10, 2013, LandWatch
appreciates the County’s statement that it is “committed to complying” with the
Reuse Plans Ecosystem Easement Deeds Program 1-1.2. See Benny Young
letter, October 23, 2013. If so, the County should not object to memorialize that
commitment through inclusion of the applicable language in the 2010 General
Plan. However, a commitment made outside the General Plan that applicable
policies will be honored in the future is not relevant to whether the General Plan
itself properly reflects the Reuse Plan

e The General Plan omits the applicable Reuse Plan Noise Program B-1.2 requiring
segregation of noise generating uses from sensitive receptors. See Haines letters
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of October 10, 2013 and November 7, 2013. The County has not addressed this
omission. The program is clearly intended to protect sensitive users from
significant noise impacts.

o The General Plan omits a material portion of Recreation/Open Space Land Use
Program B-2.1 requiring habitat buffers to be at least 150 feet and requiring that
the buffers not contain roadways. See Haines letters of October 10, 2013, and
November 7, 2013; Sietra Club letter of October 10, 2013. The County has not
addressed this omission. The policy is clearly intended to protect habitat from
development impacts.

e General Plan Recreation/Open Space Policy Land Use Policy A-1 misquotes the
applicable Reuse Plan policy by changing “shall protect” to “shall encourage the
conservation and preservation. . .” See Sierra Club letter of October 10, 2013.
The County claims that this word change was only intended to protect resources
on three particular sites that have already been protected “through
implementation™ affecting these three sites. It is not clear that the intent of the
language was so limited. In any event, there may yet be future implementation
actions affecting these sites and there is no reason that the County should object
to using the specific language that was adopted in the Reuse Plan CEQA review.

In sum, because the issue at hand is whether the General Plan contains applicable policies
and programs, the relevant evidence here is simply the evidence that one document
includes the applicable policy or program and the other does not. Therefore Mr. Waltner
is incorrect that Ms. Haines has not identified the substantial evidence upon which she is
relying.

Again, the issue before FORA is not the consistency of a specific development
project but the consistency of two planning documents. However, it is foreseeable that
the failure to attain consistency between these documents will have real world impacts.
The Reuse Plan policies at issue were specifically adopted to address environmental
impacts of future development, and the provisions and specific wording of these policies
were salient in FORA’s CEQA conclusions about the Reuse Plan. As noted, Sierra Club
points out that the Reuse Plan’s language for Recreation/Open Space land Use Policy A-1
was crafted in the Final EIR for the Reuse Plan in order to mitigate impacts. The County
admits in its October 23" letter that it incorrectly adopted the Reuse Plan language
identified at the time of the Draft EIR for the Reuse Plan. If FORA approves language
that is inconsistent with the Reuse Plan provisions, it cannot assume that the changes
have no environmental consequence, and must undertake a new CEQA review.

C. Conclusion
LandWatch joins the Sierra Club and Ms. Haines in opposing the proposed

consistency determination. The County must modify its General Plan so that it faithfully
reflects all applicable open space and conservation policies and programs.
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Thank you for the opportunity to provide these comments.

Yours sincerely,

M. R. WOLFE & ASSOCIATES, P.C.

JHF: am
cc: Amy White
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OFFICE OF THE COUNTY COUNSEL

COUNTY OF MONTEREY
Memorandum of Law 2014-1
DATE:  January 10, 2014
TO: Honorable Chair and Members of the Board of Supervisors
FROM: Leslie J. Girard, Chief Assistant County Counsel

SUBJECT: Referral No. 2013.8 Re: General Plan and Fort Ord Reuse Plan
Consistency

INTRODUCTION

By Referral No. 2013.6, dated November 5, 2013, Supervisor Parker requested our
opinion with respect to a number of issues regarding the Fort Ord Reuse Authority’s
proposed consistency determination between the County’s 2010 General Plan and the
Fort Ord Reuse Plan. This memorandum responds to the Referral.

QUESTIONS PRESENTED

1. Are any differences between the language of the policies set forth in the County’s
2010 General Plan (“General Plan”), and specifically the Fort Ord Master Plan
(“Master Plan”), and the language of the mitigation policies in Volume 4 of the
adopted Fort Ord Reuse Plan (‘Reuse Plan”) significant such that the Master
Plan policies must be revised in order for the Fort Ord Reuse Authority (‘FORA”)
to certify the Master Plan as consistent with the Reuse Plan?

2. Does the County face liability to a developer for reliance on policies in the
General Plan where the County has made a determination of consistency but
FORA imposes additional requirements not set forth in the County’s policies?

3. Do the oak woodland protection policies in the General Plan, state law, and
County Code provide protection equivalent to those in Biological Resources
Policy C-2 of the Reuse Plan?
SHORT ANSWERS
1. No. While the printed language set forth in the Master Plan policies does not
match word-for-word the language of the adopted Reuse Plan, the Master Plan
incorporates the policies and programs of the Reuse Plan, and the language of
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the Reuse Plan must therefore be considered in the interpretation and application
of the Master Plan, and in the consistency determination process. The Fort Ord
Reuse Authority Act (“Act”), and FORA's Master Resolution, allow FORA some
flexibility in determining consistency based upon substantial compliance or
substantial conformance supported by substantial evidence in the record. In our
opinion substantial evidence currently in the record would support a consistency
certification by FORA without revision of the Master Plan policies.

2. Generally, no. County liability in any given situation will depend on the specific
facts of each case, and we will not speculate on liability in hypothetical scenarios.
Generally, however, a developer will be on notice that the Reuse Plan applies to
property within FORA's jurisdiction and, if a consistency determination is made
by FORA, the County will have a number of defenses to any litigation concerning ;
development requirements and should not face any liability. |

3. Probably. The Act and Master Resolution only require “consistency” not
“equivalency,” and as more fully addressed in response to Question 1, above, we
conclude that substantial evidence currently exits to support a determination that
the Master Plan and Reuse Plan are consistent. The question of equivalency is
different. The incorporation of the Reuse Plan into the Master Plan requires that, i
in the interpretation and application of the Master Plan the language of each be
considered and harmonized to give effect. Accordingly the Master Plan, and
other General Plan policies, should be applied to provide protection for oak
woodlands consistent with that envisioned by the Reuse Plan, although County x
policies may provide greater protection.

BACKGROUND

On June 13, 1997, FORA certified a Final Environmental Impact Report (FEIR) for and
adopted the Reuse Plan. The FEIR included some revisions to proposed policies and
programs that serve as mitigation measures to reduce the impacts of the Reuse Plan.

On November 20, 2001, the County Board of Supetrvisors (“Board”) amended the
County's 1982 General Plan to include the “Monterey County Fort Ord General Plan
Amendment” consisting of Reuse Plan policies applicable to Fort Ord territory within
Monterey County. Pursuant to the requirement of state law, on January 18, 2002,
FORA certified this amendment as consistent with the Reuse Plan and the Act,
Government Code section 67650 - 67700. !

On October 26, 2010, the Board adopted the General Plan which includes the Master
Plan. By its terms, the Master Plan consists not only of the Master Plan set forth in
Chapter 9-E of the General Plan but also incorporates the Greater Monterey Peninsula
Area Plan and other generally applicable policies of the General Plan. Of special
significance is that the Master Plan “incorporates all applicable policies and programs
contained in the adopted Reuse Plan as they pertain to the subject area.” The Master
Plan also incorporates six specific elements of the Reuse Plan: Land Use, Circulation,
Recreation and Open Space, Conservation, Noise and Safety. See Master Plan at
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pages FO-1 and 2. Copies of those pages are enclosed as Attachment 1. The Master
Plan was based on and supplanted the 2001 Monterey County Fort Ord General Plan
Amendment but included updates to reflect relevant actions since 2001 such as the
East Garrison Specific Plan and certain land swap agreements, but also minor text
changes in consultation with FORA staff.

On September 17, 2013, by the adoption of Resolution No. 13-307, the Board certified
that the General Plan (including the Master Plan) was consistent with the Reuse Plan
and would be implemented in conformity with the Act, and directed staff to submit the
General Plan to FORA for its certification. The County’s request for certification was
originally scheduled to be heard in November of 2013, but was continued to the FORA's
January 10, 2014 meeting. FORA staff has recommended that the FORA Board of
Directors concur in the County’s determination that the General Plan is consistent with
the Reuse Plan. See generally, January 10, 2014, FORA agenda packet, ltem 8b
(“Agenda Packet”). Relevant excerpts of the Agenda Packet, specifically the staff report
and attachments A — E, are enclosed as Attachment 2. Several comments have been
received by FORA contending that the General Plan is not consistent with the Reuse
Plan.

The Referral, a copy of which is enclosed as Attachment 3, was assigned on November
5, 2013. The Referral Description, included in an attachment, states:

It has been determined that the County General Plan
policies for Fort Ord do not match the mitigation policies set
forth in Volume 4 of the [Reuse Plan] because staff relied
upon a draft of the [Reuse Plan] instead of the final version
which was never printed and distributed by FORA. RMA
staff have issued an opinion that, for a variety of reasons,
the lack of consistency in the language is not significant and
therefore does not need to be fixed.

While the Referral does not specifically identify who has made the referenced
determination, a review of the Agenda Packet reveals that it is generally accepted that
the printed language of the Master Plan does not match word-for-word the language of
the Reuse Plan.’

' We are informed by RMA staff that these differences date to the County’s 2001
General Plan amendment, and FORA cettification of that amendment in 2002,
notwithstanding the differences. The Master Plan carried forward the previously
certified language. We have not investigated nor have any comment on the question of
whether the Reuse Plan was properly printed or distributed by FORA, as described in
the Referral. That issue is not relevant to the analysis herein.

\

105 of 143




Board of Supervisors
Re: Referral No. 2013-6: Fort Ord Plan Consistency
Page 4

ANALYSIS
L. Applicable Legal Principles
A. Statutory Construction
This matter largely involves the interpretation and application of statutes and other
legislative actions (state law, the General and Master Plans, and FORA’s “Master

Resolution”). With respect to the interpretation of statutes, the analysis “starts from the
fundamental premise that the objective of statutory interpretation is to ascertain and

effectuate legislative intent. . . . In determining intent [a court should] look first to the
words themselves. . .. When the language is clear and unambiguous, there is no need
for construction. . . . When the language is susceptible of more than one reasonable

interpretation, however, {the court will] look to a variety of extrinsic aids, including the
ostensible objects to be achieved, the evils to be remedied, the legislative history, public
policy, contemporaneous administrative construction, and the statutory scheme of which
the statute is a part.” “The provisions must be given a reasonable and common sense
interpretation consistent with the apparent purpose and intention of the lawmakers,
practical rather than technical in nature, which upon application will result in wise policy
rather than mischief or absurdity.” Golden State Homebuilding Associates v. City of
Modesto, 26 Cal. App. 4th 601, 608 (1994) (quoting People v. Woodhead, 43 Cal. 3d
1002, 1007-1008 (1987) and DeYoung v. City of San Diego, 147 Cal. App. 3d 11, 18
(1983)). “Significance, if possible, should be attributed to every word, phrase, sentence
and part of an act in pursuance of the legislative purpose, as ‘the various parts of a
statutory enactment must be harmonized by considering the particular clause or section
in the context of the statutory frameworks as a whole.” [Citation].” /d.

We are not to insert what has been omitted nor omit what has been inserted. Code of
Civil Procedure § 1858. A specific intent controls a general intent if the two conflict.
Code of Civil Procedure § 1859; Civil Code § 3534. Statutes should be construed so as
to harmonize rather than raise conflicts. Woodward v. Southem California Permanente
Medical Group, 171 Cal. App. 3d 656, 664 (1985). “Interpretation which gives effect is
preferred to one which makes void.” Civil Code § 3541.

Finally, “[aln agency's interpretation of its governing statutes is entitled to great weight.”
Ross v. California Coastal Commission, 199 Cal. App. 4th 900, 922-923 (2011).

B. Consistency Determination

A determination that the General Plan is consistent with the Reuse Plan is a
requirement of the Act, which established FORA and sets forth its powers and duties.
Section 67675.2 of the Act requires a local agency with territory within Fort Ord to
submit its general plan to FORA. The submittal is to be carried out by the adoption of a
resolution certifying that the general plan “is intended to be cartied out in a manner fully
in conformity with [the Act].” As mentioned above, the County took such action by the
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adoption of Resolution No. 13-307.

Section 67675.3 of the Act addresses FORA'’s process for review of the General Plan;
within 90 days after submittal of a request for certification FORA is to hold a noticed
public meeting and either “certify” or refuse to certify that portion of the General Plan
applicable to the Fort Ord territory (in this case the Master Plan). The FORA board
“shall approve and certify” the Master Plan if it finds that it “meets the requirements of
[the Act] and is consistent with the [Reuse Plan].” There is no elaboration on the phrase
“consistent with” the Reuse Plan.

In 1997 FORA adopted, and has amended from time-to-time a “Master Resolution”
generally setting forth its organization and the manner in which its duties are to be
discharged. In relevant part, Chapter 8 addresses the process and standards for
consistency determinations. A copy of Chapter 8 is enclosed as Attachment 4. Section
8.01.020 (f) of the Master Resolution (at page 43 of Attachment 4) makes clear that land
use decisions based on the Master Plan may not be implemented if FORA has not or
refused to certify that the Master Plan is consistent with the Reuse Plan.

Special counsel to FORA has provided several opinions regarding the interpretation of
the consistency determination provisions of the Act and the Master Resolution; first
briefly in a memorandum to the FORA board in July of 2013, and more substantively in
memoranda dated September 3, 2013 and December 26, 2013. The September 2013
memorandum is enclosed as Attachment 5, and the December 2013 memorandum is
included in the Agenda Packet (Attachment 2) at pages 51 — 53 of 190,

FORA's interpretation of its governing statutes is entitled to great weight (Ross v.
California Coastal Commission, supra, 199 Cal. App. 4th at 922-923). In addition, we
have independently reviewed the memoranda and concur in their conclusions. In
relevant part, the memoranda conclude that the plain language of the Act, and the
standards set forth in Chapter 8 of the Master Resolution, provide FORA with flexibility
in determining consistency, and that the standard FORA may apply is one of
“substantial compliance” or “substantial conformance” with respect to six enumerated
factors. The FORA board is to make this determination on the basis of substantial
evidence in the record.

2 As part of the action, the County determined that the General Plan was consistent with
the Reuse Plan. That determination was not required by the Act, only the commitment
that the General Plan would be carried out in full conformity with the Act. Due to the
passage of time, it is too late for a legal challenge to the County’s action in adopting
Resolution 13-307, and the Referral does not directly ask for our opinion regarding its
validity. Rather, the Referral essentially inquires of the ability of FORA to make a
consistency determination in light of the differences in the language of the Master Plan
and the Reuse Plan. We therefore do not specifically address or analyze the County’s
action, although for the same reasons set forth herein we believe the action to be valid.
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1. Any Differences In The Language Of The Master Plan And Reuse Plan Policies ,
Are Not Significant Such That The Master Plan Policies Need To Be Revised In :
Order For FORA To Make A Consistency Determination |

As described above, the printed language of the Master Plan does not track, word-for- I
word, the language of the Reuse Plan; however, the Master Plan specifically '
incorporates the programs and policies of the Reuse Plan. We note that in the ;
hierarchy of legislative authority, it is clear that the Reuse Plan controls the application ’
of the Master Plan, thus the requirement for a consistency determination and the |
prohibition on implementing Master Plan policies if found inconsistent with the Reuse ,
Plan.

We concur with FORA special counsel that differences in language are not necessarily :
a basis to find inconsistency. If the legislature had intended to require identical |
language it could have directed that FORA determine that the Master Plan was
‘identical to” the Reuse Plan; however, the legislature chose to use the phrase
“consistent with” which does not imply or require identicalness.

Discrepancies in the wording of a few policies, especially when viewed in the context of
the rest of the Master Plan and its stated intent to be consistent with the Reuse Plan,
are unlikely to cause a court to invalidate a consistency certification. In evaluating a
project’s consistency with a general plan, courts interpret consistency to mean that a
project is “in agreement or harmony with the terms of the applicable plan, not in rigid
conformity with every detail thereof.” San Francisco Upholding the Downtown Plan v.
City and County of San Francisco, 102 Cal. App. 4th 656, 678 (2002). “A project is
consistent with the general plan “if, considering all its aspects, it will further the
objectives and policies of the general plan and not obstruct their attainment. A given
project need not be in perfect conformity with each and every general plan policy.”
Clover Valley Foundation v. City of Rocklin, 197 Cal. App. 4th 200, 238 (2011). See
also Sequoyah Hills Homeowners’ Association v. City of Oakland, 23 Cal. App. 4th 704
(1993). The critical factors in evaluating consistency are “the nature of the policy and
the nature of the inconsistency,” with the outer limit being that general consistency
cannot overcome specific, mandatory and fundamental inconsistencies with plan
policies.” Clover Valley, 197 Cal. App. 4th at 239. The differences in wording between
the Master Plan and Reuse Plan are unlikely to be viewed as so fundamentally
inconsistent as to justify a finding of inconsistency, especially because the Master Plan
itself states that it incorporates the policies of the Reuse Plan.

We also note that a court is likely to defer to FORA'’s findings. An agency’s
determination of consistency “carries a strong presumption of regularity" and can be
overturned by a court only if the agency abused its discretion. Clover Valley, 197 Cal
App. 4th at 238. In evaluating abuse of discretion, the court must give a finding of
consistency “great deference.” San Francisco Upholding the Downtown Plan, 102 Cal.
App. 4th at 679. A court can reverse a finding of consistency “only if, based on the
evidence before the local governing body, . . . a reasonable person could not have
reached the same conclusion.” Clover Valley, 197 Cal. App. 4th at 238.
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Harmonizing all the legislative enactments, with a view to effectuating the legislative
intent, and giving significance to the incorporation into the Master Plan of the policies
and programs of the Reuse Plan, it is our opinion that the language of the Master Plan
need not be revised in order for FORA to make a consistency determination. Because
the standard to be applied by FORA in making the determination is one of substantial
compliance or conformance, based upon substantial evidence in the record, the
differences in the language may be determined to be immaterial (or rather “not
significant” as described in the Referral). That is clearly the opinion of County and
FORA staff (as reflected in the FORA staff report included in Attachment 2), and in our
view there is substantial evidence currently in the record, as well as the interpretation
provided by special counsel to FORA, to support a consistency finding.’

We note that FORA has not yet acted on the request to certify, and the record is
therefore not yet complete. Additional evidence may be submitted into the record which
may bear on the question of substantial evidence. We do not presume to prejudge
FORA's actions, but merely observe that, in our opinion, substantial evidence currently
exists upon which a consistency determination may be made.*

ll.  The County Has Very Little Risk Of Liability Exposure Due To Language
Differences If FORA Makes The Consistency Certification

As set forth in the summary above, County liability in any given situation will depend
upon specific facts, and we will generally not speculate on hypothetical situations. We
note, however, that the Master Resolution requires that a notice be recorded on every
property within Fort Ord putting an owner on notice that the Reuse Plan applies and any
development will be subject to its terms, and by other restrictions imposed by the
Master Resolution or other enactments by FORA. Section 8.01.010 (j), at page 42 of
Attachment 4. Significantly, this notice will refer solely to the application of the Reuse
Plan and other FORA enactments, and not a local agency’s general plan or other land
use policies.

In addition, if FORA makes the consistency certification, the County will have a variety
of defenses to any action concerning the imposition of additional development
requirements by FORA based on the Reuse Plan. In light of these considerations we
believe the County has little or no exposure to liability should FORA make a consistency
certification in light of any language differences.

® The substantial evidence is more fully described in the FORA staff report and its
attachments (Attachment 2).

* We also render no opinion on whether substantial evidence exists to support a denial
of certification.
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IV.  The Oak Woodland Policies Of The Master Plan Should Provide Equivalent
Protection As The Policies Of The Reuse Plan

The Referral requests “specific assessment of whether oak woodland policies in the
County's General Plan, state law, and County Code provide equivalent protection as
Biological Resources Policy C-2 of the Reuse Plan, as represented by RMA staff.”

The Reuse Plan Biological Resources Policy C-2 has five subsidiary policies, but by
way of example, the introduction to the policy provides: “The County shall preserve and
enhance the woodland elements in the natural and built environments.” Biological
Resources Policy C-2 of the Master Plan provides: “The County shall encourage the
preservation and enhancement of native oak woodland elements in the natural and built
environments.”

The Board referral correctly observes that the Master Plan policy wording is identical to
the draft Reuse Plan policy language, whereas the final adopted Reuse Plan policy
incorporates revisions from the Reuse Plan Final EIR. The five subsidiary policies
under Master Plan Biological Resources Policy C-2 also reflect the draft Reuse Plan
wording rather than the wording of the Reuse Plan Final EIR.

Similar to the analysis in Part [l, above, we conclude that the Master Plan policy
language must be interpreted and applied consistent with the Reuse Plan policy, and
substantial evidence currently exists in the record that would support a consistency
certification by FORA. The question of equivalency is different; however, and does not
bear upon the ability of FORA to make a consistency certification.

In an October 23, 2013 letter from the County to FORA, County staff responded to
public comments concerning the differences in the Biclogical Resources policy by
noting that the policies would be implemented in a manner consistent with the Reuse
Plan and that oak woodlands are also protected under other General Plan policies (e.g.,
LU Policies 1.6 and 1.7, OS Policies 5.3, 5.4, 5.10, 5.11, and 5.23), state law, and the
County Code. A copy of that letter is included in the FORA Agenda Packet and
enclosed as Attachment 6.

The referral questions whether the policies cited by staff provide equivalent protection
as the Reuse Plan Biological Resources Policy C-2. We note that, on the one hand, it is
obvious from the plain language that “shall preserve” is a stronger mandate than “shall
encourage the preservation.” On the other hand, one could argue that the explicit
reference to “oak woodlands” in the County’s plan is stronger protection for oak
woodlands than the more vague reference to “woodland” in the final Reuse Plan
language. We also have noted that the Master Plan incorporates all applicable policies
and programs contained in the Reuse Plan. This language provides a basis for the
County to interpret and apply the Master Plan policy as having the same meaning as
the Reuse Plan’s “shall preserve” language.

The Master Plan also explicitly incorporates General Plan policies and directs that the
more restrictive policy will apply in case of a conflict or difference between a policy of
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the Master Plan and General Plan. See Attachment 1 at page FO-1. For example,
General Plan Policy OS 5.3 provides that “[d]evelopment shall be carefully planned to
provide for the conservation and maintenance of critical habitat,” which could be
construed as being as restrictive as Reuse Plan Biological Resources Policy C-2. State
law (Public Resources Code section 21083.4) and General Plan policy 0S-5.23 require
feasible mitigation for loss of oak woodlands; arguably, mitigating loss of oak woodlands
might be considered less protective than preserving them in the first place, but to the
extent mitigation might consist of conservation easements and direct replacement at
more than 1:1 ratio, the mitigation requirements may be quite protective.

Finally, the overall thrust of general plan goals, objectives, and policies is often more
determinative of consistency than the exact words in a particular policy. Even if the
County plan were to use the exact language of the Reuse Plan (e.g., “shall preserve”),
the County would legally have some flexibility in interpretation and application of the
policy within the context of the overall objectives and policies of the Master Plan and
General Plan. As discussed earlier, case law holds that “a project is consistent with the
general plan if considering all its aspects, it will further the objectives and policies of the
general plan and not obstruct their attainment. A given project need not be in perfect
conformity with each and every general plan policy.” Clover Valley Foundation v. City of
Rocklin, 197 Cal. App. 4th at 238. For example, in Clover Valley, the city of Rocklin's
general plan required all land within 50 feet from the banks of streams to be in an open
space designation. The city approved a road which made two limited encroachments
into the 50-foot buffer. The general plan policy was clear and specific, yet the city found
that the road’s infrusion into the buffer was consistent with the policy based on the city’s
historical practice and its determination that moving the road outside the buffer would
result in additional hillside grading and loss of oak trees. Notwithstanding the specific
mandate of the city's general plan, the court upheld the city’s finding of general plan
consistency, reasoning that allowing the encroachment into the open space buffer
furthered the general plan’s policies, whereas “strictly enforcing the buffer” would
“defeat] ] its purposes and likely conflict] ] with other general plan policies.” /d. at 239.
As this case illustrates, the application of general plan policy to a particular project
depends on the facts and circumstances of the project, interpretation of policy by the
decision-maker, and application of the policy within the overall context of the goals,
objectives, and policies of the applicable plan.
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CONCLUSION

The differences in language between the Master Plan and Reuse Plan do not preclude
FORA from certifying the Master Plan as consistent with the Reuse Plan, and
substantial evidence currently exists in the record to support a certification. The County
faces minimal or no liability if FORA certifies consistency. Finally, although equivalency
is not required, the Master Plan and other County policies relating to the preservation of
oak woodlands, and state law, should provide the same or mor protecfbwf@kuoh
woodlands as descnbed in the Reuse Plan.

LESLI G’IRA B T <
Chief Kssistant County Counsel

LJG:WSS:ljig
Attachments:
Fort Ord Master Plan pages FO-1, FO-2
FORA Agenda Pack excerpts, January 10, 2013
Referral 2013.16
FORA Master Resolution Chapter 8
FORA Special Counsel opinion, September 9, 2013
Benny Young letter to FORA, October 23, 2013
cc: Lew Bauman, CAO

Benny Young, RMA Director

Carl Holm, RMA Deputy Director

Mike Novo, Planning Director
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601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, CA 93950
TEL 831 375-5913 EMAIL JANEHAINES@REDSHIFT,COM

Attachment F to Item 8a
FORA Board Meeting, 2/13/14

JANE HAINES

February 10, 2014

Michael Houlemard, Director via email to michael@fora.org
Fort Ord Reuse Authority

920 Second Avenue

Marina, CA 93933

Re: Board packet for February 13, 2014
Dear Michael:

This is my third communication to FORA pertaining to the confusing manner in which FORA is
presenting the public’s letters on the topic of consistency between the Monterey County 2010
General Plan and the 1997 Base Reuse Plan, I respect FORA’s integrity, so [ don’t think FORA is
deliberately attempting to confuse the issues. However, FORA has presented the letters in a
disordered way at least five times in the past month, so [ suggest that FORA place a higher priority
on fairly presenting the public’s comments:

e  On Tuesday, Feb, 4, I left a voice message for a FORA staff member explaining that the packet
for the Feb. 5 Administrative and Executive Committees misplaced the attachment to my Dec.
30 letter. Rather than having my attachment follow my letter, my attachment was made the
attachment for another, unrelated letter. I requested correction of the error.

*  On Thursday, Feb. 6, I called FORA again and asked whether my request had been taken care
of. [ was told that my request had been forwarded to the staff person in charge of placing
letters into the packet.

» Tam sending this Feb. 10 letter because when I reviewed the packet that FORA posted on Feb.
7, I found more errors. Specifically, the attachment to my Dec. 30 letter is now separated from
my Dec.30 letter by an attachment that should follow Sierra Club’s Oct. 10 letter. Additionally,
a second attachment to Sierra Club’s Oct. 10 letter is wholly missing from the packet.

» After seeing the confusing presentation of my and Sierra Club’s letters in both the Feb. 5
Administrative Committee packet and the Feb. 7 Board packet, I reviewed the Jan. 2
Administrative Committee packet and discovered that it wholly omits two attachments to the
Sierra Club’s Oct. 10 letter, Thereafter, [ reviewed the Jan. 10 Board packet and discovered

114 of 143




that my Dec. 30 letter has an erroneous attachment and Sierra Club’s Oct. 10 letter lacks the
same attachment that incorrectly follows my Dec. 30 lettet.

FORA’s skewed presentation of our letters distorts our letters’ arguments. As FORA has presented
them, our letters refer to attachments that are not attached and have attachments that are
irrelevant to our arguments.

I request that FORA correct the errors and promptly notify Board members, the public and any
staff members who might have already concluded that my letters and lettets from the Sierra Club
don’t make sense. Please explain that the manner in which FORA presented our letters over the
past month is not the way we submitted those letters. I request the following corrections:

1. Move pages 48 and 49 in the Feb. 7 packet to follow page 39.

2. Insert into the packet the important Sept. 16 letter from the Sierra Club to Monterey County
which is referenced in Sierra Club’s letter on page 37 of the Feb. 7 packet. That letter is wholly
missing from the Feb. 7 packet.

3. Move pages 48 and 49 so that they do not follow my Dec. 30 letter which ends on page 47; that
letter’s only attachment begins on page 50. Pages 48 and 49 have nothing to do with my Dec.
30 letter. The attachment that begins at page 50 should follow my letter which ends on page 47
in order for the reader to understand my Dec. 30 letter.

4. The Jan. 10 memorandum from Asst. County Counsel Leslie Girard to the Bd. of Supervisors
was distributed by FORA at the Jan. 10 FORA meeting. [t is therefore part of the
administrative record and should be included in the revised packet.

5. 1request that this (my) Feb. 10 letter also be included in the revised packet.

I am emailing this request to you prior to 8 a.m. on Monday, Feb. 10. I request that the above 5
steps be completed as early as possible today to give FORA Board members and the public
sufficient time to read correct versions of my and Sierra Club’s lettets prior to the Feb. 13 Board
meeting. I further request that an explanation accompany the cortected version, explaining to
anyone who would otherwise rely on the Feb. 7 or earlier versions of our letters, that those letters
and their attachments wete mis-assembled by FORA, not by me and not by Sierra Club. [ am
making this request on behalf of myself, not on behalf of Sierra Club. I make it on my own behalf
as a membert of the public who values accurately informed public decision-making.

Sincerely,

Jane Haines

copy: swaltz@csumb.org, awhite@mclw.org, lippelaw@sonic.net, jfarrow@mrwolfeassociates.com

PAGE2
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Attachment G to Item 8a
FORA Board Meeting, 2/13/14

MONTEREY COUNTY
RESOURCE MANAGEMENT AGENCY

Benny J, Young, Director
_Carl P, Holm, AICP, Deputy Director

Michael A, Rodriguez, C.B.O., ChlfmldmgOfﬁmal I
Michael Novo AICP, D1rector of Planning

Robert K. Murdoch, P.E., Director of Public Works 168 W, Alisal Street, 2 Floor

Salinas, CA 93901
http://vwww.co.monterey.ca. us/rna

October 23,2013

Fort Ord Reuse Authority
Jonathan Garcia, Senior Plahner
920 2™ Avenue, Suite A
Marina, CA 93933

SUBJECT: 2010 Monterey County General Plan Consistency Determination.
Dear Mr. Garcia,

This letter is provided as the County’s responses to comments received during the General Plan
consistency determination process. :

Overview

In 2001, Monterey County added the Fort Ord Master Plan to our General Plan, which the FORA
Board found consistent with the Fort Ord Reuse Plan in 2002 (FORA Resolution #02-3), In 2010, the
Fort Ord Master Plan (FOMP) was updated to recognize actions that the FORA Board had already
‘taken, The changes included references to the Land Swap Agreement, the Hast Garrison approvals
(both of which were found consistent with the Reuse Plan by the FORA Board) and other minor text
changes made in consultation with FORA staff. There was no intent to change any policy or program.

It has come to our attention through the consistency determination process that the 2001 Master Plan
and hence the 2010 Monterey County General Plan does not accurately copy word for word several
Base Reuse Plan policies and programs. Policies and programs certified by FORA for the 2001 plan
were not changed as part of the 2010 update. The County has stated its intent in the language of the -
FOMP and the subsequent resolution to carry out the General Plan in & manner fully in conformity
with the Reuse Plan, which includes the FEIR, Implementation agresment and the Authority Act. The
County submits for.your-consideration that fulfilling the intent of the policies and programs is more
important than whether the language is identical between the FOMP and the Base Reuse Plan. In this
case there is significant history in the Fort Ord Reuse Plan, and in the FEIR that shape and guide how
the policies of the FOMP are interpreted and applied. The County submits that while the language is
different, the implementation must be consistent with the intetit of the Reuse Plan, as such the Fort Ord
Master Plan should be found consistent with Reuse Plan, T'o demonstrate this, below are the County’s
responses to comments received during the consistency determination process descnbmg how the
plans are consistent,
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- Comments and Responses -

Issue 11 Parts of the FOMP [Fort Ord Master Plan] reverse specific changes made in
response to comments in the Fort Ord Reuse Plan Final FIR.

County’s Response: As noted above it was not the County’s intent to change anything as part of the
2010 General Plan that had not been acted on by FORA. The policies and programs do seem to be
based upon the draft plan evaluated in the DEIR for the Reuse Plan. The question is whether these
polices would be implemented in & manner consistent with the plan. Those policies identified are:

» Recreation/Open Space Land Use Policy A-1. The word change from “shall
encourage the conservation and preservation” to “shall protect”

This word change in the FEIR was made as & result of potential Land Use Compatibility Impacts,
specifically concerning the *Frog Pond” which is in Del Rey Oaks, the Police Officer Safety
Training (POST) facility that was relocated by the Land Swap Agreement, and the Youth
Camp/East Garrison development that has already been addressed through approvals of the East
Garrison development and Youth Camp restrictions in the HMP, The concerns behmd this
language change have already been 1esolved through implementation.

s Recreation/Open Space Land Use Program A-1.2 — program calling for Natural
Ecosystem Fasement Deeds on “identified open space lands” omittéd.
This program also was the result of the potential Land Use Compatibility Impacts described
above yet the County is committed to complying with this requirement through plan
implementation. The item is included in the County’s Long-range work program.

o Hydrology and Water Quality Policy B-1 and-Programs B-1.1 through B-1.7.
The language of the FOMP is not identical to the Reuse Plan, but the language has been mcluded
in other policies and programs in an equivalent or more comprehensive manner.

) I—Iydrology and Water Quality Program C-6.1 — Program requiring the County to
work closely with other FORA jurisdictions and CDRP to develop arid implement &
plan for storm water disposal that will allow for the removal of ocean outfall
structures,

The County is under order from the State Water Board to develop storm water requirements that
meet current state standards. The County is nearing completion of those standards including
eliminating ocean outfalls and will work closely with other FORA jurisdiction to accomplish the
sameé in Fort Ord. The County is leading a storm water task force to addréss this issue.

s Biological Resources Policy C-2 and Programs C-2,1, C-2.2, C-2.3 and C-2.5, -
Preservation of oak woodlands in the natural and built envirofiments.
Oak woodlands are protected under the General Plan, state law, and within Current County code.
The County reviews and requires each development to minimize impatts on native trees through
siting, design, and other mitigations pursuant to policies within the Fort Ord Master Plan, the
HMP, the Open Space Flement of the General Plan (Policies 0S-5.3, 08-5.4, 08-5.10, 08-5.11;
08-5.4, and 08-5.23), and the Land Use Element of the General Plan (Policies LU-1.6 and LU-

117 of 143




2010 Monterey General Plan Consistency
Page 3

1.7). Appropriate protections are provided for Oak woodlands within the natural and built
environments. :

Issue 2: Fort Ord does not have a long-term sustainable Water Supply contrary to
County General Plan Policy PS-3.1 [which establishes a rebuttable presumption that there
is a long-term water supply in Zone 2C which inchtdes Fort Ord Territory].

County’s Response: Policy PS-3.1 requires a determination that there is a long-term sustainable
water supply. An exception is given to development within Zone 2C; however, “This exception
for Zone 2C shall be a rebuttable presumption that a Long Term Sustainable Water Supply exists
within Zone 2C{...} Development in Zone 2C shall be subject to all other policies of the General
Plan and applicable Area Plan” (emphasis added.) In the case of the Fort Ord Master Plan (an
Area Plan), there are more specific area plan policies that give guidance on making a finding that
a Long Term Sustainable Water Supply exists consistent with PS-3.1. The Determination of a
Long Term Sustainable Water supply would rely on the Hydrology and Water Quality policies of
the Reuse Plan including the requirement to comply with the Development Resource
Management Plan (DRMP). The DRMP establishes a water allocation for the County. The
Public Services Element and the Fort Ord Master Plan policies work in conjunction with each
other in a manner that is consistent with the Reuse Plan.

Issue 3: The Fort Ord Master Plan does not comply with the Land Swap Agreement
because the Land Swap Agreement traded residential density at Parker Flats for increased
residential density at Fast Garrision. This trade made the Eastside Parkway no longer
desirable as a primary travel route.

County's Response: The Fort Ord Master Plan reflects the action taken on the Land Swap
Agresment in 2002 and 2003 by acknowledging the revised Habitat Lands under the HMP, The
Land Swap Agreement did not include amendments to the Reuse Plan. The Land Swap
Assessment that accompanied the Liand Swap Agreement provided the biological evidence
necessary to gain concurrence from HMP stakeholders that the “swap” was sufficient under the
terms of the HMP, The Biological Assessment mentions changes being considered at the time of
the Land Swap Agreement proparation’, but those references within the biological assessment for
an HMP amendment did not amend the Reuse Plan not do they make the adopted General Plan
inconsistent with adopted Reuse Plan since both documents have the same land use designations
for the areas in question.

! The FORA Master Resolution states “FORA. shall not preclude the transfer of intensity of land uses and/or density of
development involving properties within the affected territory as long as the land use decision meets the overall intensity and
density criteria of Sections 8.02,010(a)(1) and (2) above as long as the cumulative net density or intensity of the Fort Ord
Territory is not increased.”

Issue 4: The County Still has not complied with the Fort Ord Reuse Plan Policies
after Fifteen (15 Years).

County’s Response: The County has implemented some of the Reuse Plan policies and is
actively working on others. Delays in implementation do not make the General Plan inconsistent
with the Reuse Plan,
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Issue 5t Is the County the lead agency under CEQA?

County’s Response: Yes, The FORA Master Resolution describes FORA’s role as a
“Responsible Agency” under CEQA for review of legislative decisions and development projects
(Section 8.01.070). The County has certified an EIR prior for the- 2010 Genetal Plan. The DEIR,
FEIR, Supplemental Information, and subsequent addendums to the EIR have all been prov1ded
to FORA.with the consistency determination submittal/request.

Counclusion

The Description of the Fort Ord Master Plan on pg FO-1 states “The purpose of this plan is to
designate land uses and incorporate objectives, programs and policies to be consistent with the
Fort Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997.”
The County is implementing the Reuse Plan by adopting Reuse Plan Land Use Designations,

- enforeing the Habitat Management Plan, participating in the Base-wide Habitet Conservation -
Plan process, and coordinating with the public and private jurisdiction regardmg development
and open space in Fort Ord.

The County has supported the purpose statsment of the Fort Ord Master Plan by adopting a
resolution containing findings and certification that the 2010 General Plan is consistent with and
intended to be carried out in a manner fully in conformity with the Reuse Plan (as required by the
FORA Master Resolution). Attached to the findings is a table that outlines how the County’s
General Plan addresses all of the “Specific Programs and Mitigation Measures For Inclusion in
Legislative Land Use Decisions” (Section 8,02.020 of the FORA Master Resolution).

None of the Findings requiring denial of the consistency determination, contained in 8.02.010 of
the FORA Master Resolution can be made. The General Plan does not allow more intensity (1)
or density (2)of Land Use than the Reuse Plan (see Land Use Designations), (3) Required
programs and Mitigation Measures have been included and/or are being implemented as
evidenced in the attachment to the County’s consistency resolution and as further e*s:plamed
above, (4) The General Plan contains the same types of Land Uses that the Reuse Plan and the
General Plan will not conflict or be incompatible with open space, recreational, or habitat
managetnent areas, (5) Financing and the provisions for adequate public servmes and facilities are
required, and (6) implementation of the HMP is required.

" The 2010 General Plan is consistent with the Fort Ord Reuse Plan.

Sincerely,

" Benny' 'ou::t/g,Zireotor ( f ‘

Resource Management Agency .
County of Monterey
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RETURN TO AGENDA

Subject: Post Reassessment ltems

Meeting Date: February 13, 2014
Agenda Number: 8b

INFORMATION/ACTION

RECOMMENDATION(S):

I.  Approve Amended Post Reassessment Work-Plan
II.  Approve Post Reassessment Advisory Committee (PRAC) Extension and
Revised Committee Charge
Ill.  Receive a budget report for the Fort Ord Reuse Authority (FORA)/ California
State University Monterey Bay (CSUMB) Colloquium Event

BACKGROUND/DISCUSSION:

The following summarizes work on Post Reassessment items including the various
categories identified in the December 2012 Base Reuse Plan Reassessment Report:

o Category 1 and 2 items are referenced in Special Counsel Alan Waltner’s July 3, 2013
and September 3, 2013 memos as prior actions that may be deemed complete
provided appropriate California Environmental Quality Act (CEQA) actions are
processed through the FORA Board

e Category 3 items have been referred by the Board to the Administrative Committee
for proposed recommendation back to the FORA Board

e Category 4 items are proposed to be referred by FORA Board to the PRAC for
discussion and recommendations during calendar year 2014. A draft Post
Reassessment Work Plan is included as Attachment A summarizing the overarching
approach and providing a detailed timeline.

At its March 22, 2013 FORA Board meeting workshop, the Board concurred in the Chair's
appointment of the PRAC to identify near-term and short-term (through fiscal year 2013-14)
Category IV work plan priority recommendations for full Board review at a subsequent Board
meeting. The PRAC’s proposed revised charge is included in Attachment B. Additionally,
Mayor Pro-Tem lan Oglesby will be moving off the PRAC. Incoming FORA Board Member,
Councilmember Casey Lucius is proposed to fill the vacancy.

At its July 12, 2013 meeting, the FORA Board provided direction to proceed with a four-topic
Colloguium hosted by/at CSUMB. Since that action, the PRAC met twice in August, twice in
September, three times in October, and three times in November to coordinate event program
planning with CSUMB. Staff provided brief comments at the December 13, 2013 FORA
Board meeting regarding the two-day colloquium.

At its September 13, 2013 meeting, the Board authorized expenditures up to $56,725 for
the Colloquium Budget. The attached budget table (Attachment C) shows that FORA
expenditures for the event are significantly less than approved. Cost savings are primarily
from lower than estimated event advertisement, honoraria, and workshop facilitator costs.
However, there were increased CSUMB cost items for event catering and parking, which
were considered and supported by the PRAC Committee prior to the event. CSUMB's
colloquium reimbursement request is included as Attachment D.
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FISCAL IMPACT: /g
Reviewed by FORA Controller W 7% / .

Staff time for this item is included in the approved FORA budget. The $36,080 in revised
Colloquium Budget is within the approved FY 13-14 budget (approximately $20,000 less
than approved limit) for the Base Reuse Plan Post Reassessment.

COORDINATION:
Administrative and Executive Committees.

v/ - | o g
Prepared by % Pl Reviewed by O ‘5’\% KT@M
/ Josh Metg__—> Steve Endsley

Ap ed by

Michael A. Houlemard, Jr.
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Attachment B to ltem 8b
FORA Board Meeting, 2/13/14| E

Base Reuse Plan
Post-Reassessment Advisory Committee

Committee Charge

The Post-Reassessment Advisory Committee (“PRAC”) is charged
with advising the FORA Board regarding action items to be prioritized in the
near term (approximately through the end of calendar year 5014), as a
follow-up to the Base Reuse Plan reassessment effort completed in 2012.
The primary issues that are to be reviewed are the topics and options
identified in Category IV of the final Reassessment Report, with additional

consideration of the Reassessment Report’s other subject areas as the

i FORA Board may deem necessary. FORA staff will provide technical and
administrative support to the PRAC. The PRAC effort is anticipated to have
a limited duration, with a goal of forwarding priority recommendations to the

Board in May or June 2014.
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Attachment C to Item 8b

DRAFT FORA Board Meeting, 2/13/14
Fort Ord Reuse Issues Colloquia Budget
Expense Item Description 9-13-13 budget estimate |Revised Note
CSUMB covered event
Event Advertisement S 5,000 | S - |advertisement costs.
Experts
Travel S 12,500 | S 9,665
Lodging and meals ) 9,225 | S 8,838
PRAC recruited speakers
Honoraria S 15,000 | $ - |without use of honraria.
PRAC supported event
Workshop Facilitator S 10,000 | S - |without use of facilitator.

Additional CSUMB expenses

PRAC supported meals/

Catering : S 11,999 |catering for event.
PRAC supported free parking
Parking S 1,346 |for event attendees.
Other event services, AV, CSUMB covered venue and
custodial, supplies, etc. S 5,000 | $§ 4,232 |venue set-up costs.
Subtotal S 5,000 | $ 17,577
Total Budget S 56,725 | $ 36,080
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. Attachment D to ltem 8b
CALIEORNIA STATE UNIVERSITY FORA Board Meeting, 2/13/14

) Monterey Bay T

OFFICE OF THE PRESIDENT Fax 831-582-3340
csunibledy

February 4, 2014

Michael Houlemard
Executive Officer

Fort Ord Reuse Authority
920 2nd Ave., Suite A
‘Marina, CA 93933

Dear Michael:

I wish to take this opportunity to again thank for your participation in the CSUMB/FORA
Colloquium. I have received a lot of positive feedback from the community.

Additionally, I would like to thank you for the financial support FORA offered in support
of this event. In support of the CSUMB/FORA Colloguium, the PRAC Committee met
and discussed the expenditures with the following outcomes:

10-09-2013
PRAC members unanimously agreed to support the catering cost for Colloquium event,
which amounted to $11,999.45

11-25-2013
PRAC members unanimously agreed to support the parking costs for Colloquium event,
which amounted to $1,346.00

_Additional costs in support of the event include:
- AV Media Services in the amount of $2,602.50
- Miscellaneous Other Services in the amount of $1,629.00
Total additional costs: $4,231.50
Total CSUMB-requested colloquium reimbursement: $17,576.95

Should you have any questions related to these expenses, please feel free to contact my
office. I look forward to our next co-sponsored event.

Sincerely,

Andre W. Lewis v
Associate Vice President ~ University Affairs

The California Scace University Bakerstield » Channsl Islinds » Chico « Dominguer Hills « Fresng 5 Fullerron » Maywaed » Humboldt » Long Beach + Los Angeles & Maritime Acadenty » Monxéres Bay
: Niwthridge  Pomonz » Sacramento « San Bernardino » San Divge » San Francisco ® Sab Josd * San Luis Obispe » Sun Murcos « Sonoma » Stanisliay
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RETURN TO AGENDA

Subject FORA Master Resolution Amendments

Meeting Date: February 13, 2014

Agenda Number: 9a ACTION
RECOMMENDATION: -

Approve the Fort Ord Reuse Authority (FORA) Master Resolution amendments as described in
Attachment A.

BACKGROUND/DISCUSSION:

Following January Board elections, several Board members expressed a desire to re-evaluate
the Board Officer and Executive Committee selection protocol. At the February 5, 2014
Executive Committee meeting, Chair Edelen proposed FORA Master Resolution amendments
which would address those procedures, including eliminating the 2™ Vice Chair position and
allowing an additional rotating “member-at-large” on the Executive Committee. Committee
members unanimously recommended Board approval of these amendments.

FISCAL IMPACT:
Reviewed by FORA Controller
Staff time for this item is included in the approved FORA budget.

COORDINATION:
Executive Committee

Prepared by

Crissy Maras
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Attachment A to ltem 9a
FORA Board Meeting, 2/13/2014

DEFINITIONS: “Ex-Officio Members” means the persons or entities
designated in the Authority Act as ex-officio members or such persons or entities as
the FORA Board may designate as ex-officio members. Ex-Officio Members include
the Monterey Peninsula Community College District, the Montere;g Peninsula
Unified School District, the Member of Congress from the 42"-20" Congressional
Dlstrlcgbrthe Senator from the 45 17" Senate District, the Assembly Member from
the 27%29™ District, the United States Army, the Chancellor of the California State
University, the President of the University of California, the Transportation Agency of
Monterey County, the Monterey-Salinas Transit Authority and Marina Coast Water
District.

2.01.040 SELECTION OF OFFICERS.

(a) The Authority officers will be a Chair and a Vice-Chair—The
Authority's-officers_and will be elected from the Board and-willlo serve a term of
one year. Officers—and may be reelected for no more than one consecutive
additional term in the same office. Officer Election ef-officers—takes place at the
close of the Authority’s first regular January meeting.

(b) It is the policy of the Board that the officers of the Authority
rotate on a regular basis among the members of the Board with the First-Vice-
Chair succeeding the Chair—and-—-the—Second—Vice-Chair—succeeding—the—First
Vice-Chair—as—vacanecies-oeeur. Such other officers as may be deemed necessary
may be appointed by the Authority Board.

2.01.050. AUTHORITY OF CHAIR AND VICE-CHAIRS.

The Chair presides at all meetings of the Authority Board and
may make or second any motion and present and discuss any matter as a
member of the Board. If the Chair is absent or unable to act, the FEirst-Vice-Chair
will serve until the Chair returns or is able to act and has all of the powers and
duties of the Chalr If both the Chair and F+r—st——V|ce Chalr are absent or unable to

num«be%a member of the Executlve Commlttee to serve as the presiding officer.

2.02.040 QUORUM AND VOTING.

(c) A majority of the voting members of the Authority
constitutes a quorum for the transaction of business, but a lesser number may
convene from time to time.

(b) A resolution, ordinance, or other action of the Board will not
be approved or adopted sooner than 72 hours after its introduction, unless
approved by unanimous vote of all members present at the time of consideration.
Except as otherwise provided in this section, any action taken by the Board requires
the affirmative vote of a majority of the appointed members of the Board.
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(c)  Aroll call vote may be requested by any member on any

item before the Authorltv ¥ehﬂg—ee—a1ll—fe¥maJ—Fesemaeﬂs—maﬁ

2.03.010 EXECUTIVE COMMITTEE.

The Executive Committee is comprised of not more than five (5)
members of the Board. The Committee is comprised of the Chair, First-\ice the
Vice-Chair, Secend—Vice-Chair—a—the immediate Past Chair, and ene—two

representative members appointed by the Board. If the Past Chair position is
vacant, the Board may appoint another past chair or representative. In
addition, the Executive Committee shall include an ex-officio non-voting member
appointed from among the ex-officio Board members by the Board Chair on an
annual basis. The non-voting ex-officio member shall be permitted to attend closed
session Executive Committee meetings. The Executive Committee will provide such
duties as the Board may assign. If any designated representative is unable to serve
on the Executive Committee, the Board may fill such vacancy with another member
of the Board.

2.03.020 EXECUTIVE COMMITTEE DUTIES.

The Executive Committee meets on a date and time the Committee
determines is convenient or necessary. The Executive Officer and Authority
Counsel will attend-end the meetings.

2.03.040. LEGISLATIVE ADVISORY COMMITTEE.

The Legislative Advisory Committee shall not exceed a total of
eight (8) members. The committee members will be appointed by the Chair of the
Authority, subject to confirmation by the Board of Directors, and is comprised of up to

five (5) voting members and three (3) ex-officio members, to be the 47" 20"
Congressional District member, the 15%17" California State Senate District member,

and the 27" 29" California State Assembly District member or their respective
representatives. Committee members serve for a period of one year.
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RETURN TO AGENDA

FORTORD REUSE AUTHORITY BOARD REPORT I

;IVE' .FFICER’S REPORT

Subject: Outstanding Receivables

Meeting Date: February 13, 2014

Agenda Number: 11a INFORMATION

RECOMMENDATIONS:
Receive a Fort Ord Reuse Authority (FORA) outstanding receivables update for January 2014.

BACKGROUND/DISCUSSION:

Development Fee/Preston Park: In 1997, the U.S. Army and FORA entered into an interim lease
for Preston Park. Preston Park consisted of 354 units of former Army housing within the
jurisdiction of the City of Marina (Marina). Marina became FORA’s Agent in managing the
property. Marina and FORA selected Mid-Peninsula Housing Coalition to manage the property
and lease it to tenants. In 1998, Mid-Peninsula completed rehabilitating Preston Park units and
began leasing the property to the public. After repayment of the rehab loan, Marina and FORA
have by state law each shared 50% of the net operating income from Preston Park.

The FORA Board enacted a base-wide Development Fee Schedule in 1999. Preston Park is
subject to FORA’s Development Fee Schedule overlay. In March 2009, the FORA Board
approved the MOU between FORA and Marina whereby a portion of the Preston Park
Development Fee was paid by the project. In 2009, Marina transferred $321,285 from Preston
Park, making an initial Development Fee payment for the project. The remaining balance is
outstanding and is the subject of current litigation.

FISCAL IMPACT:

All former Fort Ord projects are subject to either the developer fee overlay or the Community
Facilities District fees to pay fair share of the California Environmental Quality Act required
mitigation measures. In addition the outstanding balance is a component of the Basewide
Mitigation Measures Fair Share Obligations described in Section 6 a.b. & c. etc. of the FORA
Implementation Agreements. If any projects fail to pay their fair share it adds a financial burden
to other reoccupied or development projects to compensate.

COORDINATION:
Executive Committee

%M / Approved by_ ) ”’tﬂw’ﬂ MW for”

lvana Bednarik Michael A. Houlemard Jr.

Prepared b
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RETURN TO AGENDA

FORT ORD REUSE AUTHORITY BOARD REPOR

Subject: Habitat Conservation Plan Update

Meeting Date: February 13, 2014
Agenda Number: 11b

RECOMMENDATION(S):

Receive a Habitat Conservation Plan (HCP) and State of California 2081 Incidental Take
Permit (2081 permit) preparation process status report.

BACKGROUND/DISCUSSION:

The Fort Ord Reuse Authority (FORA), with the support of its member jurisdictions and ICF
International (formerly Jones & Stokes), FORA’s HCP consultant, is on a path to receive
approval of a completed basewide HCP and 2081 permit in 2015, concluding with US Fish and
Wildlife Service (USFWS) and California Department of Fish and Wildlife (CDFW) (formerly
known as California Department of Fish and Game) issuing federal and state permits.

INFORMATION

Most recently, FORA received comments on the Administrative Draft HCP from USFWS in July
2012 and CDFW staff in August 2012, and held recent in-person meetings on April 10, June 19,
and November 19, 2013 to discuss outstanding issues; however, a legal review by these
wildlife agencies is not yet complete and several policy-level issues must be resolved between
CDFW and BLM, CDFW and State Parks/UC. After meeting with CDFW Chief Deputy Director
Kevin Hunting on January 30, 2013, FORA was told that CDFW and BLM issues require a
Memorandum of Understanding (MOU) between CDFW and BLM, outlining certain assurances
between the parties, resulting in additional time. Also, according to CDFW, final approval of an
endowment holder no longer rests with CDFW (due to passage of SB 1094 [Kehoe]), which
delineates specified rules for wildlife endowments. However, CDFW must review the funding
structure and anticipated payout rate of the HCP endowment holder to verify if the assumptions
are feasible. CDFW has outlined a process for FORA and the other permit applicants to
expedite compliance with endowment funding requirements. FORA has engaged Economic
and Planning Systems (EPS) to help in this process. Other policy issues and completion of the
screen check draft HCP should be completed in the next few months. If the current schedule is
maintained, FORA staff expects a Public Draft HCP available for public review by August 2014.
Update: On February 5, 2014, the Administrative Committee discussed an HCP Agreements
approval schedule (Attachment A).

FISCAL IMPACT: -
Reviewed by FORA Controller % ?%Z/ / 5
Staff time for this item is included in the approved FORA budget.

COORDINATION:
Administrative Committee, Executive Committee, ICF, Denise Duffy and Associates

) . |
Prepared by‘/cfm:%\, S‘RM, Reviewed by\D. g+@ym /5%

Jonathan Gargia Steve Endsley

,/&, ‘ 2% |

Approved By ‘ . 7N
Michael A. Houlefhard, Jr.
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Attachment A to Iltem 11b
FORA Board Meeting, 2/13/2014

Fort Ord Habitat Conservation Plan Agreements —
Approval Schedule

March 2014  Apr. 2014 May 2015 May 2015

. Parties execute the Joint Powers Authority (JPA) Agreement establishing
the Fort Ord Regional Habitat Cooperative.

. Parties execute the Habitat Conservation Plan (HCP) Endowment
Agreement.

. Parties execute the HCP Implementing Agreement.

. Parties adopt HCP Implementing Ordinance/Policy
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RETURN TO AGENDA

. FORT ORD REUSE AUTHORITY BOARD REPORT |

EX CUTIV = OFF CER’S REPORT

Subject: Administrative Committee Report

Meeting Date: February 13, 2014
Agenda Number: 11c

INFORMATION

RECOMMENDATION:
Receive a report from the Administrative Committee.

BACKGROUND/DISCUSSION:

The approved December 4, 2013 and January 2, 2014 Administrative Committee minutes
are attached for Board review (Attachment A and B). The draft minutes from the
December 18, 2013 Joint Administrative/Water Wastewater Advisory Committee will be
considered at the next Joint Committee meeting, and will be included in a future Board
packet.

FISCAL IMPACT: / g
Reviewed by the FORA Controller 7"+ 7 w. 7 7
Staff time for the Administrative Committee is included in the approved annual budget.

COORDINATION:
Administrative Committee

Prepared by [\ ' LN
\/  Lena Spiln]

Michael A. Houlemard, Jr.
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Attachment A to Item 11c
FORA Board Meeting, 2/13/2014

FORT ORD REUSE AUTHORITY

ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES
8:25 a.m., Wednesday, December 4, 2013 | FORA Conference Room
920 2" Avenue, Suite A, Marina CA 93933

. CALL TO ORDER AND ROLL CALL
Chair Dawson called the meeting to order at 8:15 a.m. The following were present:

Carl Holm, County of Monterey* Patrick Breen, MCWD FORA Staff:
Elizabeth Caraker, City of Monterey* Kathleen Lee, Sup. Potter's Office Michael Houlemard
John Dunn, City of Seaside* Lyle Shurtleff, BRAC Steve Endsley
Layne Long, City of Marina* Don Hofer, MCP Jim Arnold
Anya Spear, CSUMB Bob Schaffer Lena Spilman
Vicki Nakamura, MPC Doug Yount Crissy Maras
Graham Bice, UC MBEST Chuck Lande, Marina Heights Jonathan Garcia
Josh Metz

* Voting Members

. PLEDGE OF ALLEGIANCE
Graham Bice led the Pledge of Allegiance.

. ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE
None.

. PUBLIC COMMENT PERIOD
None.

. AGENDA REVIEW - DECEMBER 13, 2013 BOARD MEETING

Senior Planner Jonathan Garcia led a review of the items included in the draft Board packet, noting
that the meeting would begin at 4:30 p.m. at the California State University, Monterey Bay (CSUMB)
University Center. The Administrative Committee recommended the Board approve the 2014
Administrative Committee meeting schedule, provided the December 31%' meeting was rescheduled
for January 2".

. OLD BUSINESS

a. Review CSUMB/FORA Base Reuse Implementation Colloquium Program
Executive Officer Michael Houlemard reviewed the event program and strongly encouraged
Committee members to attend and urge their elected representatives to attend the 2-day event.

b. Review Habitat Conservation Plan (HCP) Document Review Schedule
Mr. Garcia discussed the Habitat Conservation Plan status and reviewed the calendars provided
in the packet. Mr. Houlemard noted there was a collective effort underway to resolve all
outstanding issues by January 2014, which could require a trip to Sacramento. Mr. Garcia
announced that the HCP documents would be distributed in the next few days, and that the
review period would conclude at the end of January 2014.

. ITEMS FROM MEMBERS
None

. ADJOURNMENT
The Committee adjourned at 9:21 a.m.
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Attachment B to Item 11¢c
FORA Board Meeting, 2/13/2014

FORT ORD REUSE AUTHORITY
ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES
8:156 a.m., Wednesday, January 2, 2014 | FORA Conference Room
920 2" Avenue, Suite A, Marina CA 93933

. CALL TO ORDER AND ROLL CALL
Co-Chair Houlemard called the meeting to order at 8:34 a.m. The following were present:

John Ford, County of Monterey* Patrick Breen, MCWD FORA Staff:
Elizabeth Caraker, City of Monterey*™ Lyle Shurtleff, BRAC Michael Houlemard
Diana Ingersoll, City of Seaside* Bob Schaffer Steve Endsiey
Vicki Nakamura, MPC Doug Yount Jim Arnold
Graham Bice, UC MBEST Jane Haines Lena Spilman
Todd Muck, TAMC Wendy Elliot, MCP Crissy Maras
Ariana Green, TAMC Jonathan Garcia
Josh Metz

*Voting Members

. PLEDGE OF ALLEGIANCE
Elizabeth Caraker led the Pledge of Allegiance.

. ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE
Senior Planner Jonathan Garcia discussed a previously distributed request for jurisdiction
development forecasts to be submitted to FORA by February 5, 2014.

Co-Chair Houlemard stated that US and California Departments of Veterans Affairs and the
California Department of General Services representatives would be in the area the following week
to tour the California Central Coast Veterans Cemetery site.

. APPROVAL OF MEETING MINUTES

a. December 4, 2013 Administrative Committee meeting minutes
Diana Ingersoll stated she had not been present for the December 4" meeting and would
abstain from voting on the item. As two of the voting Committee members were absent, approval
of the minutes was postponed to the next meeting.

. PUBLIC COMMENT PERIOD
None.

. AGENDA REVIEW - JANUARY 10, 2014 BOARD MEETING

Co-Chair Houlemard led a review of the draft Board packet, noting that a Pollution Legal Liability
(PLL) Insurance Policy meeting had been scheduled for 1:30 p.m. Thursday, January 9" to allow
jurisdictional staff to discuss their insurance needs prior to the Board presentation on the item.

. OLD BUSINESS

a. Transportation Agency for Monterey County (TAMC) Multi-Modal Transit Corridor Update
Ariana Green, TAMC Project Manager, provided a presentation on TAMC's plans for the multi-
modal transit corridor. She reviewed the project goals, potential route options, and projected
timeline.
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b. Review 2010 Monterey County General Plan Consistency Determination

Co-Chair Houlemard stated that the Committee had previously considered this item and had
unanimously recommended Board concurrence in the County’s consistency determination.
Since that time, FORA had received numerous written comments from members of the public
and had distributed a written response by special consultant Alan Waltner. The question
currently before the Committee was whether those materials altered their previous Board
recommendation. Mr. Garcia reviewed the draft Board report on the item and the Committee
received comments from members of the public. John Ford, County of Monterey, responded to
questions from the Board and public.

MOTION: Diana Ingersoll moved, seconded by Elizabeth Caraker, to sustain the Committee’s
previous Board recommendation for concurrence in the County’s finding of consistency.

MOTION PASSED: unanimous

b. Discuss Habitat Conservation Plan (HCP) Document Review Schedule
Mr. Garcia explained that the review period for HCP documents, which were available on the
FORA website, would close on January 24, 2014. Staff requested updates from each of the
jurisdictions as to the status of their comments.

. ITEMS FROM MEMBERS

Associate Planner Josh Metz stated that several of the Fort Ord Base Reuse Implementation
Colloquium speakers had requested the audience comments for their panels and were responding on
twitter at #fortordcolloquium.

. ADJOURNMENT
Co-Chair Houlemard adjourned the meeting at 9:56 a.m.
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RETURN TO AGENDA

ORT ORD REUSE AUTHORITY BOARD REPORT

Subject: Travel Report

Meeting Date: February 13, 2014
Agenda Number: 11d

INFORMATION

RECOMMENDATION(S):
Receive an informational travel report from the Executive Officer.

BACKGROUND/DISCUSSION:

The Executive Officer regularly submits reports to the Executive Committee providing details of
his travel requests, including those by the Fort Ord Reuse Authority (“FORA”) staff and Board
members. Travel expenses may be paid or reimbursed by FORA, outside agencies/
jurisdictions/ organizations, or a combination of these sources. The Executive Committee
reviews and approves these requests, and the travel information is reported to the Board as an
informational item.

Cancelled Travel

ADC Installation Innovation Forum

Destination:  San Antonio, TX

Date: February 9-12, 2014

Traveler/s: Executive Officer

The Committee approved this trip at their January meeting with the understanding that the
Executive Officer would be participating in one of the panels. Subsequently, the Executive
Officer cancelled his participation, as the speaking engagement was no longer required.

Upcoming Travel

Habitat Conservation Plan/Veterans Cemetery Coordination

Destination:  Sacramento, CA '

Date: February 2014 (Tentative)

Traveler/s: Executive Officer (additional staff and one Executive Committee Member)

This trip was tentatively anticipated to take place in late January, but has been postponed
(likely for February). The trip will include meetings with the CA Department of Fish and Wildlife
and the CA Department of Veterans Affairs.

2014 Legislative Mission to Washington, D.C.

Destination:  Washington D.C.

Date: March 9-12, 2014 =

Traveler/s: Chair Edelen, Mayor Rubio, Supervisor Potter, Michael Houlemard, (potential for
one additional staff member)

FORA’s 2014 Annual Legislative Mission is anticipated to include meetings with the US

Environmental Protection Agency, US Department of Veterans Affairs, Army Base Realignment

Congressman Farr. The delegation has obtained hotel accommodations in Crystal City for the
IRS rate and the Executive Committee has approved a maximum of $650/person for airfare
reimbursement.
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FISCAL IMPACT: ' /g
Reviewed by FORA Controller /%/ ?-%’/ s .

Staff time for this item was included in the approved annual budget. Travel expenses are
reimbursed according to the FORA Travel Policy.

COORDINATION:
Legislative/Executive Committee

Michael A. Houlemard, Jr.
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RETURN TO AGENDA

FORT OR REUSE AUTHORITY BOARD REPORT

L A C ER’S REPORT
Subject: Public Correspondence to the Board

Meeting Date: February 13, 2014
Agenda Number: 11e

INFORMATION

Public correspondence submitted to the Board is posted to FORA’s website on a monthly
basis and is available to view at http://www.fora.org/board.html.

Correspondence may be submitted to the Board via email to board@fora.org or mailed to

the address below:
FORA Board of Directors

920 2" Avenue, Suite A
Marina, CA 93933

143 of 143



	RETURN TO AGENDA: 


