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FORT ORD REUSE AUTHORITY

920 2nd Avenue, Suite A, Marina, CA 93933
Phone: (831) 883-3672 | Fax: (831) 883-3675 | www.fora.or

REGULAR ADMINISTRATIVE COMMITTEE MEETING
8:15 a.m. Wednesday, March 5, 2014
920 2" Avenue, Suite A, Marina CA 93933 (FORA Conference Room)

AGENDA

CALL TO ORDER
PLEDGE OF ALLEGIANCE
ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE

APPROVAL OF MEETING MINUTES
a. February 5, 2014 Administrative Committee minutes ACTION
b. February 19, 2014 Administrative Committee minutes ACTION

PUBLIC COMMENT PERIOD

Individuals wishing to address the Administrative Committee on matters within its jurisdiction,
but not on this agenda, may do so during the Public Comment Period for up to three
minutes. Comments on specific agenda items are heard under that item,

AGENDA REVIEW - March 14, 2014 Board Meeting INFORMATION/ACTION

OLD BUSINESS
a. Capital Improvement Program Development Forecasts
i. Jurisdiction Updates
ii. Project Identification - Entitled vs. Planned INFORMATION/ACTION

NEW BUSINESS
a. Review Consistency Determination: Request for Certification
of Seaside Zoning Code Text Amendments and Use Permit for
a Youth Hostel, Located at 4420 Sixth Avenue, Seaside, CA,
as Consistent with the 1997 Base Reuse Plan ACTION
b. Receive Report on 2014 Annual FORA Federal Legislative Mission INFORMATION
c. Base Reuse Plan Implementation - Regional Urban Design Guidelines INFORMATION
i. Consultant Solicitation
ii. Process/Schedule

ITEMS FROM MEMBERS

10. ADJOURN TO JOINT COMMITTEE MEETING

Next Administrative Committee Meeting: March 19, 2014

For information regarding items on this agenda or to request disability related modifications

and/or accommodations please contact the Deputy Clerk 48 hours prior to the meeting.
Agendas are available on the FORA website at www.fora.org.



FORT ORD REUSE AUTHORITY

ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES
8:15 a.m., Wednesday, February 5, 2014 | FORA Conference Room
920 2™ Avenue, Suite A, Marina CA 93933

CALL TO ORDER AND ROLL CALL
Co-Chair Dawson called the meeting to order at 8:17 a.m. The foIIowmg '

Dan Dawson, City of Del Rey Oaks* Tim O'Halloran, City of Seagjde " FORA Staff:
Carl Holm, County of Monterey* Anya Spear, CSUMB Michael Houlemard

Elizabeth Caraker, City of Monterey* Patrick Breen, MCWD,:% Steve Endsley
John Dunn, City of Seaside* Lyle Shurtleff, BRA i Jim Arnold
Layne Long, City of Marina* Bob Schaffer &, Lena Spilman
Vicki Nakamura, MPC Wendy Elliot, P Crissy Maras
Graham Bice, UC MBEST Chuck Land; N4fina Heights Jonathan Garcia

2

Diana Ingersoll, City of Seaside Don Hof s.Josh Metz

*Voting Members &

PLEDGE OF ALLEGIANCE
Diana Ingersoll led the Pledge of Allegiance.

ACKNOWLEDGEMENTS, ANNOUNQ'
Executive Officer Michael Houlemard
Coast Veterans Cemetery had concludé’é,,.

hase | of the California Central
rity (FORA) staff was working

%é’[S Caraker, to approve the December 4, 2014
S prés% ted.

JANUARY 10, 2014 ‘BOARD MEETING FOLLOW UP
Executive Officer Michael Houlemard provided an overview of discussion and action at the January
10, 2014 FORA Board meeting.




7. FEBRUARY 13, 2014 BOARD MEETING - AGENDA REVIEW

Mr. Houlemard provided an overview of items on the upcoming Board agenda, reminding the
Committee that the meeting would be held on a Thursday. He stated that the City of Seaside had
requested to remove item 9a from the Board agenda and to reschedule it for the March Board
meeting. Co-Chair Dawson indicated that, with the City of Seaside’s consent, item 9a would be
withdrawn from the Administrative Committee agenda as well. John Dunn agreed. Mr. Houlemard
reviewed several changes to FORA committee membership agendized for Board consideration,
particularly the proposed Master Resolution amendments altering the. structure of the FORA

Executive Committee. Senior Planner Jonathan Garcia dlscussegﬂ
resolution for item 9b. f;ﬁ‘

8. OLD BUSINESS

Commlttee and public.

9. NEW BUSINESS

a. Prowde Board Recommendation: Consider Ceﬁ

b. FORA Resolution Revisions - 2016
Determination
Mr. Garcia stated the

n Worksheet Update

10.

C
1. AD%U

‘Dawson adjourneg he meeting at 8:50 a.m.

w
o
E
X

R

ndments made to the

garding the use of the Property Transaction




FORT ORD REUSE AUTHORITY

ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES
8:15 a.m. Wednesday, February 19, 2014 | FORA Conference Room
920 2" Avenue, Suite A Marina CA 93933

CALL TO ORDER AND ROLL CALL

Co-Chair Houlemard called the meeting to order at 8:18 a.m. The foIIow%L
Dan Dawson, City of Del Rey Oaks* .

Marti Noel, County of Monterey*

Elizabeth Caraker, City of Monterey*

Patrick Breen, MCWD
Rick Ried|, City of Seasi
Todd Muck, TAMC

vere present:

FORA Staff:
Michael Houlemard
Steve Endsley

John Dunn, City of Seaside* Bob Schaffer ‘:v g Jim Arnold
Layne Long, City of Marina* Wendy Elliot, MGE g Lena Spilman
Vicki Nakamura, MPC Chuck Lande, JV ?’ha Heights _ Crissy Maras
Diana Ingersoll, City of Seaside Andy Sterbefizischaafs Wheeler onathan Garcia

Tim O'Halloran, City of Seaside
Mike Lerch, CSUMB

*Voting Members

PLEDGE OF ALLEGIANCE :
Elizabeth Caraker led the Pledge of Allegiance. K
» i

ACKNOWLEDGEMENTS, ANNOUNC
None.

PUBLIC COMMENT
None.

W
FEBRUARY 13, 20148
Co-Chair Houlem
Chair Edelen to §

N istrict rela éf%to discussion of water issues that took place
she l%PJaQ conSJggency determlnatlon item. The consnstency

keé the Capital Improven §i
| Co-Chair Hoy ’ihard noted the County of Monterey had raised questlons about

Associate Plaﬁ ‘W sh Metz reVIewed the Board approved workplan and provided a description
of workplan |tem(§«»sfh‘at would return to the Administrative Committee for action.

ITEMS FROM MEMBERS
Co-chair Houlemard discussed recent building removal efforts, noting that a group was working with
local legislators to put forward legislation this year to assist in those efforts.

ADJOURNMENT
Co-Chair Dawson adjourned the meeting at 8:50 a.m.
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FORT ORD REUSE AUTHORITY

920 2nd Avenue, Suite A, Marina, CA 93933
Phone: (831) 883-3672 | Fox: (831) 883-3675 | www.fora.org

REGULAR MEETING

FORT ORD REUSE AUTHORITY BOARD OF DIRECTORS
Friday, March 14, 2014 at 2:00 p.m.
910 2" Avenue, Marina, CA 93933 (Carpenters Unlon HaII)

AGENDA

. CALL TO ORDER

PLEDGE OF ALLEGIANCE

CLOSED SESSION : E

a. Conference with Legal Counsel - Existing Litigation, Gov Codé 54956.9(a) — 2 Cases
i. Keep Fort Ord Wild v. Fort Ord Reuse Authori yj(FORA?’v,,Case Number: M114961
ii. The City of Marina v. Fort Ord Reuse Authority, Case Number: M11856

ANNOUNCEMENT OF ACTION TAKER
ROLL CALL ) .
ACKNOWLEDGEMENTS, ANNOUNCEMENTS, A

CONSENT AGENDA

ORRESPONDENCE

ACTION
ACTION
ACTION
i. Noticed P
ii. Board Determination of Consistency ACTION
b. Appeal: Marina Coast Water District Determination
Bay View Community Annexation ACTION
c. Marina Coast Water District Presentation on Status of Water
Augmentation Program INFORMATION/ACTION
d. FORA Mid-Year Budget ACTION
e. Base Reuse Plan Implementation - Regional Urban Design Guidelines INFORMATION

i. Consultant Solicitation
ii. Process/Schedule




10. PUBLIC COMMENT PERIOD
Members of the public wishing to address the FORA Board of Directors on matters within the
jurisdiction of FORA, but not on this agenda, may do so during the Public Comment Period for up
to three minutes. Comments on specific agenda items are heard under that item.

11. EXECUTIVE OFFICER’S REPORT

a. Outstanding Receivables - INFORMATION
b. Habitat Conservation Plan Update L INFORMATION
c. Administrative Committee INFORMATION
d. Veterans Issues Advisory Committee (VIAC) P e INFORMATION
e. Finance Committee F e INFORMATION
f. Water/Wastewater Oversight Committee INFORMATION
g. Travel Report . INFORMATION
h. FORA Master Resolution - Revised Version ~.».. INFORMATION
i. Public Correspondence to the Board INFORMATION

12. ITEMS FROM MEMBERS
13. ADJOURNMENT

EXT REGULAR BOARD MEETING: APRIL 11, 2014

Persons seeking disability related accommodations should contact FORA 24 hrs prior to the meeting.
This meeting is recorded by Access Monterey Peninsula and televised Sundays at 9 a.m. and 1 p.m.
on Marina/Peninsula Chanel 25. The video and meeting materials are available online at www.fora.org.




: y lde
Subject: Whole or in Part, of 2010 Monterey County General Plan as

Consistent with the 1997 Fort Ord Reuse Plan
Meeting Date: March 14, 2014
Agenda Number: 8a ACTION
RECOMMENDATION(S):

Take a second vote to approve Resolution 14-XX (Attachment A), certifying that the
2010 Monterey County General Plan (General Pla nsistent with the Fort Ord
Base Reuse Plan (BRP) (the public hearing wassproperly noticed in the Monterey
County Weekly and the public hearing was held or Jary 13, 2014).

BACKGROUND:
The FORA Board held a noticed public h

g on February

, 2014, At the meeting,
{ ying that the General
Plan is consistent with the BRP. Since the ot unanimous, the motion is
returning for a second vote. S
received a letter from represen Wild concerning this ltem This
correspondence was received a»t, , ished deadline for distribution of
materials to the FORA Board and is included U le achment F as correspondence.
The County submitte: ination on September 24,
nk to the County of Monterey’s
2010 Monterey County General Plan
obtained electronically. This link is:

ocuments available on the internet in lieu of including
voluminous pages:i If any Board member finds this difficult,

With its submittal, the County requested a Legislative Land Use Decision review of the
General Plan in accordance with section 8.02.010 of the Fort Ord Reuse Authority
(FORA) Master Resolution. Under state law, (as codified in FORA’s Master Resolution)
legislative land use decisions (plan level documents such as General Plans, Zoning
Codes, General Plans, Redevelopment Plans, etc.) must be scheduled for FORA Board
review for consideration of certification under strict timeframes. This item is included on
the Board agenda because the General Plan is a legislative land use decision, requiring
Board certification.

The FORA Administrative Committee reviewed this item on October 2nd and October
30th, 2013. At the October 30th FORA Administrative Committee meeting, County




representatives addressed each of the issues that were surfaced by the two letters
received earlier that month, and reviewed their own response letter sent to the
Administrative Committee. Staff described the Board report that was prepared and
noted the individual meetings between the County and FORA Staff/Counsel leading up
to the County letter addressing the issues raised in the late arriving correspondence.
The Administrative Committee asked that the issues be addressed by counsel and
outlined for the FORA Board at its November 8" meeting.

FORA Special Counsel Alan Waltner's response memorandum is included in
Attachment C to this report, outlining how his previous memoranda addressed issues
raised in recent comment letters and reiterating those points.

At its January 2, 2014 meeting, the Administrati
FORA staff, heard comments from member o
comments from County of Monterey Senior Plani

mmlttee heard a report from
iblic Jane Haines, and heard
The Committee passed
A Board certify that the

defensible rationales_.fo v sistency determination and
recognizes that t ,, V lternatives  to the staff
recommendation. : shh ¢

Attachment E. Se
describe procedures

uthir
1.020(e) of the FORA Master Resolution
rtify or refuse to certify a Legislative Land

neral Plan. This resolution provides
nterey County General Plan that, if
xecutive Officer, would result in the General Plan
being certif 3 BRP. The FORA Board can also refuse
certification wi judice, | ing they can resubmit at some future date.

Attachment E includes an additional program,
‘Use Program B-2.1 within the list of policies and program
to be addressed in resolution point #4. Other resolution changes include a complete
quotation of Master Resolution section 8.02.010 subparagraphs 1-6 in recital L and
clarification of the requested Board action, which is ‘certification’ that the General Plan
is consistent with the BRP in lieu of ‘concurrence’ with the County’'s determination of
consistency. The language change from ‘concurrence’ to ‘certification’ is supported by
text found in the Authority Act under Government Code and Chapter 8 of the FORA
Master Resolution.

Recreation/Open Sb

Sometimes additional information is provided to buttress conclusions. In general, it is
noted that the BRP is a framework for development, not a precise plan to be mirrored.
However, there are thresholds set in the resource constrained BRP that may not be




exceeded without other actions, most notably 6,160 new residential housing units and a
finite water allocation. More particularly, the rationales for consistency analyzed are:

LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010
OF THE FORA MASTER RESOLUTION

(a) In the review, evaluation, and determination of consistency reqarding leqislative land
use decisions, the Authority Board shall disapprove any legislative land use decision for
which there is substantial evidence support by the record, that:

(1) Provides a land use designation that allows more /ntense land uses than the uses
permitted in the Reuse Plan for the affected territory;

n that is more intense than
997 BRP, the General Plan

The General Plan would not establish a land us
the uses permitted in the BRP. Compared

County, Monterey Peninsula College (MR
(BLM), and U.S. Army, which swapped |

exchange for the preservation of
approximately 447 additional ha Flats. Also, the MOU added
additional habitat acres next to the Urban Terrain (MOUT) facility
and provides for MPC to relocate a plan uUpli cer training facility from the
East Garrison area to« at QORA, and MPC entered into
an October 21, 20 gardmg Public Safety Officer
Training Facilities,"
the East Garrison a

(3) Is not in
Plan and Secti

The General Plan is antial conformance with applicable programs. FORA staff
notes that a member o public and representatives of the Ventana Chapter of the
Sierra Club, Keep Fort Ord Wild, the Open Monterey Project, and LandWatch Monterey
County provided correspondence at the August 27 and September 17, 2013 Monterey
County Board of Supervisors hearings pertaining to consistency between the 2010
Monterey County General Plan 1997 BRP. Copies and similar items were received by
FORA. In summary, these individual letters requested that the Monterey County Board
of Supervisors/FORA Board not adopt the consistency finding, citing instances of
incomplete policies and programs and other issues. FORA staff agrees with Exhibit 1 to
Monterey County Board of Supervisors Order 13-0952/ Resolution No. 13-307 page 5 of
13 that:




Some but not all of the policies and programs have been implemented.
Implementation efforts are currently underway. Implementation of the Base
Reuse Plan policies is a separate measure from Consistency with the Base
Reuse Plan.

Special legal counsel Alan Waltner's September 3, 2013 memorandum further stated
that “FORA’s procedures for determining consistency correctly interpret and apply the
FORA Authority Act, Government Code Sections 67650-67700 and the FORA Master
Resolution.”

Comment letters from the Ventana Chapter of the Sier
Jane Haines, and others are included in Attachment F

_Club, member of the public

County staff submitted an October 23, 2013 lett ment G) providing additional

addressed.
(4) Provides uses which conflict or are

the Reuse Plan for the affected property o.
space, recreational, or habitat m

The General Plan is compatible
areas.

(6) Does not req
construction, and

nterey County Board of Supervisors Order 13-
) of 13 and the May 8, 2001 Implementation

(6) Does not ré or oth ﬁj/ise provide for implementation of the Fort Ord Habitat

Management Plan;

The Fort Ord Habitat “Management Plan (HMP) designates certain parcels for
“Development,” in order to allow economic recovery through development while
promoting preservation, enhancement, and restoration of special status plant and
animal species in designated habitats. The General Plan affects lands that are located
within areas designated for “Habitat Reserve,” “Habitat Corridor,” “Development with
Reserve Areas and Restrictions,” and “Development with no Restrictions” under the
HMP. Lands designated as “Development with no Restrictions” have no management
restrictions placed upon them as a result of the HMP. The General Plan requires
implementation of the Fort Ord HMP.




(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines as such
quidelines may be developed and approved by the Authority Board; and

The General Plan would not modify Highway 1 Design Corridor Design Guidelines.

(8) Is not consistent with the jobs/housing balance requirements developed and
approved by the Authority Board as provided in Section 8.02.020(t) of this Master
Resolution.

The General Plan is consistent with the jobs/housing ce approved by the FORA

Board.

Additional Considerations

(9) Is not consistent with FORA’s prevailin I ; 3.03.090 of the FORA

Master Resolution.
The General Plan does not modify prevailing projects within
the County’s jurisdiction on former, Fort Ord revailing wage

requirements.

FISCAL IMPACT:
Reviewed by FORA Confire

This action is reg
operational impac
that the developmen
covered

dy dealt with in this r’eport, it is olarh;ied
in reuse subject to the General Plan are

COORDINATION:

The County, Planners \i\?orking Group, Administrative Committee, and Executive
Committee

Prepared by Reviewed by

Jonathan Garcia Steve Endsley

Approved by

Michael A. Houlemard, Jr.




Attachment A to Item 8a

Resolution 14-XX FORA Board Meeting, 03/14/2014

Certification of the 2010 )
Monterey County General Plan )

THIS RESOLUTION is adopted with reference to the following facts and circumstances:

A

On June 13, 1997, the Fort Ord Reuse Authority (FORA) adopted the Final Base
Reuse Plan (the “Reuse Plan”) under Government Code Section 67675, et seq.

he former Fort Ord to submit to
oning ordinances, and to submit
ns that satisfy the statutory

The Reuse Plan requires each county or city wi
FORA its general plan or amended general plan
project entitlements, and legislative land u
requirements. .

By Resolution No. 98-1, the Authority
implementing the requirements set fort

The County of Monterey (Cou
authority over land situated
jurisdiction.

After a noticed 012,%the, County adopted the 2010

g lands on the former Fort Ord.

After noticed p
determined the

September 24,
for lands on the t Ord, the resolutions and/or ordinance approving it, a staff
report and materia lating to the County’s action, a reference to the environmental
documentation and/or CEQA findings, and findings and supporting evidence of its
determination that the General Plan is consistent with the Reuse Plan and the FORA
Act (collectively, "Supporting Material"). The County requested that FORA certify that
the General Plan is consistent with the Reuse Plan for those portions of the County
that lie within the jurisdiction of FORA.

FORA’'s Executive Officer and the FORA Administrative Committee reviewed and
evaluated the County’'s application and Supporting Materials for consistency. The
Executive Officer submitted a report recommending that the FORA Board find that the
General Plan is consistent with the Reuse Plan. The Administrative Committee
reviewed the Supporting Material, received additional information, and concurred with

1




the Executive Officer's recommendation. The Executive Officer and the FORA
Executive Committee set the matter for public hearing before the FORA Board on
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013.
The November 8, 2013 hearing was then continued to January 10, 2014. The January
10, 2014 hearing was continued to February 13, 2014.

I.  Master Resolution, Chapter 8, Section 8.01.020(e) reads in part: “(e) In the event the
Authority Board refuses to certify the legislative land use decision in whole or in part,
the Authority Board’s resolution making findings shall include suggested modifications
which, if adopted and transmitted to the Authority Board by the affected land use
agency, will allow the legislative land use decision to be certified. If such modifications
are adopted by the affected land use agency as sug ed, and the Executive Officer
confirms such modifications have been made, the législative land use decision shall be
deemed certified...”

J.  FORA’s review, evaluation, and determi
identified in section 8.02.010. Evalu
Board'’s decision to certify or to refus

y is based on six criteria
a form a basis for the

Office of Planning and R
consistent with the genera
objectives and policies of the
includes compliance with requir
Master Resolutio

or project is
its aspects, it will further the
bstruct their attainment." This
ﬁection 8.02.010 of the FORA

)(1-6) reads: "(a) In the review,
ing legislative land use decisions,
islative land use decision for which there is
that (1) Provides a land use designation
ses permitted in the Reuse Plan for the
a development more dense than the density of use
the affected territory; (3) Is not in substantial
rams specified in the Reuse Plan and Section

areas within the jur of the Authority; (5) Does not require or otherwise provide
for the financing and/ allation, construction, and maintenance of all infrastructure
necessary to provide adequate public services to the property covered by the
legislative land use decision; and (6) Does not require or otherwise provide for
implementation of the Fort Ord Habitat Management Plan."

NOW THEREFORE be it resolved:
(1) The FORA Board acknowledges the County's recommendations and actions of

August 27, 2013, September 17, 2013 and September 24, 2013 requesting that the
FORA Board certify that the General Plan and the Reuse Plan are consistent.

2




(2) The FORA Board has reviewed and considered the EIR and the County's
environmental documentation, and finds that these documents provide substantial
additional information for purposes of FORA’s determination that the General Plan
and the Reuse Plan are consistent.

(8) The FORA Board has considered all the materials submitted with this application
for a consistency determination, the recommendations of the Executive Officer and
the Administrative Committee, and the oral and written testimony presented at the
hearings, all of which are hereby incorporated by reference.

(4) The FORA Board certifies that the General Plan is consistent with the Base Reuse
Plan. The FORA Board further finds that its le ve decision is based in part
upon the substantial evidence submitted regar owable land uses, a weighing
of the Reuse Plan’s emphasis on a reso trained sustainable reuse that
evidences a balance between jobs creat sing provided, and that the
cumulative land uses contained in the littal are not more intense or
dense than those contained in the R

(5) The General Plan will, considering Q bjectives and policies
of the Reuse Plan. The County app isthereby determihed to satisfy the
requirements of Title 7.85 ofthe Govern '

by , the foregoing

Upon motion
: 2014, by the following vote:

Resolutio

AYES:

NOES:

ABSTENTIONS:

ABSENT:

Jerry Edelen, Chair
ATTEST:

Michael A. Houlemard, Jr., Secretary




RESOURCE MANAGEMENT AGENCY
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Attachment B to Item 8a
FORA Board Meeting, 3/14/14

Planning Department

Mike Novo, AICP, Director of Planning

Jonathan Garcia, Senior Plannet
Fort Ord Reuse Authority

920 2™ Ave., Suite A

Marina, CA 93933

SUBJECT:

168 West Alisal Street, 2™ Floor '?"*it
8alinas, CA. 93901

(831) 755-5025

Fax) (831) 756795416
www.co.monterey.ca.usirma

53

September 24, 2013

REQUEST FOR FORA CONSISTENCY DETERMINATION ON THE

2010 MONTEREY COUNTY GENERAL PLAN PURSUANT TO FORA MASTER
RESOLUTION, ARTICLE 8.01.020

Dear Mr, Garcia,

On October 26, 2010 the Board of Supervisors of the County of Monterey adopted a
comprehensive General Plan update (2010 General Plan) (Resolution 10-291). The 2010 General
Plan now governs the future physical development of the unincorporated areas of the County of
Monterey, excluding the Coastal Ateas, but including most of the Former Fort Ord, As it relates
to property in the territory of the Authority to the Executive Officer, the 2010 General Plan
contains the Fort Ord Master Plan (in Chapter 9-E). The Fort Ord Master Plan is essentially the
same as the 2001 Fort Ord Master Plan that was adopted by the County and found consistent by
the Fort Ord Reuse Authority Board on January 18, 2002 (FORA Resoluhon #02~3) with some
minor updates and amendments including:

L]
L]

Recognition of the Land Swap Agreement

Re-insertion of policies missing from the 2001 plan; and
Updates to policies regarding the landfill parcel, Bast Garrision, and the York Road

Planning area to reflect more recent events,

In February of 2012, the County submitted a package, with a formal request for a consistency
determination to the Fort Ord Reuse Authority. That package included 1 hard copy and 5 CD’s
with the following documents and information:

&

Attachment 1 — The adopted 2010 General Plan
Attachment 2 ~ CEQA documents including:

a.  Draft EIR

b.  Final EIR; and

o, Supplemental Information to the FEIR
Attachment 3 — Reports and Resolutions

a.  Planning Commission Staff Report and Resolution from August 11,2010
b.  Board of Supervisors Staff Report and Resolutions (10-290 and 10-291)




®

[

2010 Monterey County General Plan FORA Congistency
Page2 of 3

Attachment 4 — Fort Ord Master Plan redline version showing changes to text from the
previously adopted and certified County version of the Fort Ord Base Reuse Plan,
Attachment 5 — Congsistency Analysis

The County’s consistency determination request was placed on hold while the County processed
the consistency findings and certification required by the FORA Master Resolution, Between the
time of the original submittal and the submittal of this information, the County has amended the
2010 General Plan three times. Because of these amendments, the County would like to ensure
that FORA is working with, and considering consistency of, the most recent version of the
General Plan. The updated sections of the General Plan along with the BIR Addendums prepared
for those amendments are included in this revised submittal, In total, this revised submittal
contains the following documents and information:

L]

Amendments to Attachment 1 (The 2010 General Plan) -
o Updated Carmel Valley Magster Plan Chapter (Chapter 9-B of the General Plan)
o Updated Public Services Chapter (Chapter 5 of the General Plan)
These replace the chapters in the previously submitted General Plan, Note: The third
amendment involved a land use designation change on a parcel in southern Monterey
County and did not have any effect on Fort Ord Territory,

Additions to Attachment 2 (CEQA Documents) — Addendums to the General Plan EIR
wete prepared for the General Plan amendments listed above,

o Addendum 1 — (For Amendment to Chapter 5 of 2010 General Plan)

o Addendum 2 — (for Amendment to Carmel Valley Master Plan)

O
Additions to Attachment 3 (Reports and Resolutions) ~ Two new Board of
Supetvisors Board Reports and Resolutions certifying that the 2010 General Plan is
consistent with the Base Reuse Plan:

o September 17, 2013 Board Report and Resolution affirming and updating the

August 27, 2013 decision (Resolution # 13-0952)
o August 27, 2013 Board Report and Resolution (Resolution # 13-0290)
o Board Report for September 17, 2013 Public Hearing

Amended Attachment 3 (Consistency Analysis) — A new and updated consistency
analysis wag attached to the August 27 and September 17 Board Resolutions. That
analysis is the same in both reports.

New Attachment 6 (Public Comment) — New comments and correspondence received
ou for the August 27 and September 17 Board of Supervisors hearing on the congistency
certification,

Letter from Sierra Club — Ventana Chapter — September 16, 2013

o Letter from Law Offices of Michael Stamp — Septeraber 17, 2013

o Letter from Jane Haines -- September 16, 2013

o Letter from Jane Hainse — August 26, 2013

8]




2010 Monterey County General Plan FORA Consistency
Page 3 of 3

o Letter from MR Wolfe — August 26, 2013 (Attachement D of Septembet 17, 2013
Board Report,

As was the case with the first, submitted with this letter is one hard copyand 5 CD’s with the
updated information listed above. All of the documents from the original submittal and the
updated submittal can be found by following the link below:

www.co.monterey.ca.us/planning/epu/GPU 2007/2010 Mo Co General Plan Adopted 10261
0/2010 Mo Co. General Plan Adopted 102610.htm

This link will take you to the page for the 2010 General Plan, which provides links to the EIR
and all addendums and a link directly to the material submitted as part of this package.

We would be happy to provide FORA staff and the PORA Board with any additional
information deemed necessary to complete the Consistency Determination review, We look
forward to working with you on this and should you have any questions regarding this submittal
please contact Craig Spencer at (831) 755-5233 or John Ford at (831) 755-5158,

Sincepely,

Tl
Craig W. Spencer, Associate Planner

Montetey County — Planning Department
Email: spencerc@co.monterey.ca.us

Attachments




Attachment C to Item 8a
FORA Board Meeting, 03/14/2014

LAW OFFICES OF ALAN WALTNER

779 DOLORES STREET

SAN FRANCISCO, CALIFORNIA 94110
TEL (415) 641-4641

WALTNFRLAW@ GMAIL.COM

Memorandum

Date: December 26, 2013
To: Fort Ord Reuse Authority
Board of Directors
Mayor Jerry Edelen, Board Chair
Michael Houlemard, Executive Officer
From: Alan Waltner, Esq.

RE:  Response to Certain Comments on the Monterey County General Plan
Consistency Review

This memorandum responds to your request that we address certain comments made in a
series of letters submitted to FORA' by Jane Haines regarding the Monterey County
General Plan Consistency Review that is currently pending before FORA. In general,
this response highlights points made in our two previous memoranda that have been
overlooked in these letters,

Although the letters are extensive in length, they largely repeat three basic arguments.
First, they argue that Section 8.02.010 or the FORA Master Resolution effectively
modified the consistency review standards of the FORA Act and Master Resolution to
require “strict adherence to the 1997 Reuse Plan” before consistency can be found.
Second, they argue that substantial evidence has been provided triggering disapproval of
the Monterey County General Plan under one or more of the provisions of Master
Resolution Section 8.02.010 — specifically provisions relating to the intensity of land
uses, the density of land uses, and substantial conformance with applicable programs in
the Reuse Plan. Third, they argue that there is no legal authority supporting a consistency
review standard that parallels the standard applying in the local planning context under
the Planning and Zoning Law. All three of these arguments were addressed in our
previous memoranda, as summarized in this memorandum.

First, there is no support in the FORA Act or Master Resolution for a “strict adherence”
standard for consistency reviews. The FORA Act itself simply requires that the FORA
Board find that “the portions of the general plan or amended general plan applicable to
the territory of the base . . . are consistent with the reuse plan.” Government Code
Section 67840.2. As with all statutes, this provision is to be interpreted in accordance
with the “plain meaning” of the word chosen by the Legislature, which is “consistent.”

! Abbreviations, acronyms and references used in our previous memoranda dated July 3 and September 3,
2013 will be applied in this memorandum,
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Regardless of the dictionary chosen, the definition of the word is similar. For example,
the Merriam-Webster online dictionary defines the term as: “marked by harmony,
regularity, or steady continuity: free from variation or contradiction.” The term does not
require that two items be identical or strictly adhere to one another. Instead, it only
requires harmony and a lack of conflict. This is the approach taken in extensive case law
interpreting the Legislature’s intention in using the same word in the Planning and
Zoning Law, as summarized in our previous memoranda.”> It is also reflected in various
provisions of the Master Resolution. For example, Section 8.02.010(b) clearly allows the
“transfer of the intensity of land uses and/or density of development” between specific
locations on the base, so long as “the cumulative net density or intensity of the Fort Ord
Territory is not increased.” This means that “strict adherence” to the uses on specific
parcels is not required so long as a base-wide balance of intensity and density is
demonstrated. Regarding compliance with BRP programs, Section 8.02.010(a)(3) of the
Master Resolution requires only “substantial conformance” with “applicable” programs.
Again, this is much different than the “strict adherence” standard urged in the comment
letters. We continue to conclude that the standards being applied by FORA accurately
implement the FORA Act and the Master Resolution.

The comment letters argue that language in Master Resolution Section 8.02.010(a) stating
that the Board “shall disapprove any legislative land use decision for which there is
substantial evidence of [six listed factors]” implicitly modifies the meaning of the word
“consistent” or alters the consistency review criteria of the Master Resolution to create a
“strict adherence” standard. This implied modification of the applicable standard is
unsupported by the structure or language of the provision. Such an interpretation would
also conflict with several rules of statutory construction, particularly the rule against
rendering language surplussage (the interpretation would effectively read Section
8.02.010(b) and the “substantial conformance” language out of the Master Resolution)
and the rule disfavoring implied re:peals.3 The plain meaning of the term “consistent”
still applies, as do the limitations of the Master Resolution embodied in the “substantial
conformance” and “applicable” references.

Second, there is no substantial evidence that any of the six criteria of Master Resolution
Section 8.02.010(a) have been triggered.* The comment letters reflect several

2 The extensive discussion in the comment letters of differences between the FORA Act and the Planning
and Zoning Law does not alter the fact they both use the same term (“consistent”) in a similar context.

3 There are also substantial questions as to whether the 1997 FORA Board could adopt provisions in the
Master Resolution that conflict with the FORA Act, establish review standards binding on a reviewing
Coutt, or limit the police power discretion of subsequent FORA Boards. These issues are reserved for
subsequent elaboration if needed.

* We note that the six criteria of this section are connected with the word “and.” Literally read, then, there
would need to be substantial evidence that all six criteria have been triggered before disapproval is
required. The comment letters focus on three of the six criteria and no argument is made regarding the
other three. Since thete is no substantial evidence that any of the criteria have been triggered, this
memorandum does not rely upon the use of the word “and” in this provision, but the argument is reserved.
Master Resolution 8.02.010(a)(3) also refers only to substantial conformance with “programs” and does not
reference substantial conformance with “policies” of the BRP. Again, this memorandum does not rely
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fundamental flaws in making this argument. Most importantly, the comment letters
generally do not point to any specific evidence of a lack of consistency, but instead
simply reference the Monterey County General Plan and FORA BRP as a whole and urge
that within them are unspecified inconsistencies. In other words, the comment letters do
not identify the “substantial evidence” upon which they are relying. The comment letters
also do not attempt to rebut Monterey County’s analyses of consistency that support the
application. The argument further erroneously applies the “strict adherence” standard
addressed earlier herein. Thus, for example, regarding the requirement of “substantial
conformance” with “applicable” programs of the BRP, there is no specifically identified
evidence in any of the comment letters that any particular applicable program has not met
the substantial conformance test.

We note in this regard that the entirety of the BRP has been incorporated by reference
into the Monterey County General Plan that is the subject of the pending consistency
review application. See Monterey County 2010 General Plan, Chapter 9.E (“This plan
incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.”). The comment letters do not attempt to explain how,
despite this incorporation, “substantial conformance” with applicable BRP programs has
not been achieved.

Given the general lack of specific objections in the comments, a more detailed response
to the commenter’s substantial evidence argument cannot be made. The most specific
objection made is to the fact that a natural ecosystem easement has not yet been recorded
by Monterey County for the Monterey Downs area. See October 10, 2013 lctter from
Jane Haines. However, a commitment has been made by Monterey County, through
incorporation of the BRP program requiring such an easement. The fact that
implementation of this easement obligation is not yet applicable (there is not yet a
specific Monterey Downs proposal and adjustments to any protected areas are likely to be
made, meaning that the property description in an easement cannot yet be defined and
recording such an easement is not yet possible) does not provide any evidence that
substantial conformance with this BRP program is not reflected in the Monterey County
General Plan. Any specific development entitlements for Monterey Downs will be
subject to further review by the FORA Board at which time the easement obligation can
be enforced if necessary. The other objections in the comment letters are very cursory
and do not describe the substantial evidence purported to demonstrate a lack of
substantial conformance with applicable BRP programs.

Third, although no challenge to a FORA consistency determination has ever been
brought, and no other challenge to a FORA land use action has ever proceeded to a
written judicial opinion, this does not mean that there is no legal authority for the
interpretation and application of the consistency standard. As discussed earlier herein,
the Legislature’s use of the word “consistent” in the FORA Act, and FORA’s
interpretations and implementation of this language in the Master Resolution, are the
applicable law, as discussed earlier herein and in our earlier memoranda.

upon this omission, since there is no substantial evidence of applicable BRP policies that have not been
substantially complied with, but this argument is likewise reserved.
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FORA Master Resolution Section

Finding of

Justification for finding

Consistency

(1) Does not provide for a land use designation that allows more Yes The General Plan does not establish land use

intense land uses than the uses permitted in the Reuse Plan for the designations more intense than permitted in the Base

affected territory; Reuse Plan (“BRP”). See Exhibit 1 to Monterey
County Board of Supervisors Order 13-
0952/Resolution No. 13-307 (Reso. 13-307) page 5
of 13.

(2) Does not provide for a development more dense than the density Yes The General Plan does not allow denser development

of uses permitted in the Reuse Plan for the affected territory; than permitted in the BRP. See Reso. 13-307 page 5
of 13.

(3) Is in substantial conformance with applicable programs specified Yes The General Plan is in compliance with applicable

in the Reuse Plan and Section 8.02.020 of this Master Resolution. programs. See Reso. 13-307 page S of 13.

(4) Does not provide uses which conflict with or are incompatible Yes No conflict or incompatibility exists between the

with uses permitted or allowed in the Reuse Plan for the affected General Plan and BRP. See Reso. 13-307 page 6 of

property or which conflict with or are incompatible with open space, 13.

recreational, or habitat management areas within the jurisdiction of

the Authority;

(5) Requires or otherwise provides for the financing and/or Yes The General Plan does not modify County

installation, construction, and maintenance of all infrastructure obligations to contribute to basewide costs. See

necessary to provide adequate public services to the property covered Reso. 13-307 page 6 of 13.

by the legislative land use decision;

(6) Requires or otherwise provides for implementation of the Fort Yes The General Plan provides for HMP implementation.

Ord Habitat Management Plan (“HMP”). See Reso. 13-307 page 6 of 13.

(7) Is consistent with the Highway 1 Scenic Corridor design Yes The General Plan does not modify Highway 1 Scenic

standards as such standards may be developed and approved by the Corridor design standards.

Authority Board.

(8) Is consistent with the jobs/housing balance requirements Yes The General Plan is consistent with job/housing

developed and approved by the Authority Board as provided in balance requirements. See Reso. 13-307 page 13 of

Section 8.02.020(t) of this Master Resolution. 13.

(9) Prevailing Wage Yes The General Plan does not modify prevailing wage

requirements.
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Resolution 14-XX

Refusal to certify the 2010
Monterey County General Plan
Until suggested modifications are
Adopted and submitted

N N S N

THIS RESOLUTION is adopted with reference to the following facts.and circumstances:

A.  On June 13, 1997, the Fort Ord Reuse Authority (F
Reuse Plan (the “Reuse Plan”) under Government C

adopted the Final Base
n 67675, et seq.

FORA its general plan or amended general :
project entitlements, and legislative lands atisfy the statutory
requirements.

C. By Resolution No. 98-1, the Authority Board 6pted policies and procedures
implementing the requirements

D. The County of Monterey (Cou% RA. The County has land use
authority over land situated withir Ord and subject to FORA's
jurisdiction.

, the County adopted the 2010

n), affecting lands on the former Fort Ord.
2013 and September 17, 2013 the County
with the Reuse Plan, FORA'’s plans and
the Reuse Plan Environmental Impact

E. After a noticed
Monterey Co
After noticed

ementation Agreement between FORA and the County, on
: County provided FORA with a complete copy of the submittal
for lands on er Fort Ord, the resolutions and/or ordinance approving it, a staff
report and matefials relating to the County’s action, a reference to the environmental
documentation and/or CEQA findings, and findings and supporting evidence of its
determination that the General Plan is consistent with the Reuse Plan and the FORA
Act (collectively, "Supporting Material"). The County requested that FORA certify that
the General Plan is consistent with the Reuse Plan for those portions of the County
that lie within the jurisdiction of FORA.

H. FORA's Executive Officer and the FORA Administrative Committee reviewed and
evaluated the County’'s application and Supporting Materials for consistency. The
Executive Officer submitted a report recommending that the FORA Board find that the

1




General Plan is consistent with the Reuse Plan. The Administrative Committee
reviewed the Supporting Material, received additional information, and concurred with
the Executive Officer's recommendation. The Executive Officer and the FORA
Executive Committee set the matter for public hearing before the FORA Board on
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013.
The November 8, 2013 hearing was then continued to January 10, 2014. The January
10, 2014 hearing was continued to February 13, 2014.

Master Resolution, Chapter 8, Section 8.01.020(e) reads in part: “(e) In the event the
Authority Board refuses to certify the legislative land use degision in whole or in part,
the Authority Board’s resolution making findings shall inc ggested modifications
which, if adopted and transmitted to the Authority B y the affected land use
agency, will allow the legislative land use decision ied. If such modifications
are adopted by the affected land use agency as stig d the Executive Officer
confirms such modifications have been made, théileg
deemed certified...”

FORA's review, evaluation, and determifiatio ' ed on six criteria
identified in section 8.02.010. Evaluati | iteri SIS for the

it w1|| further the
. t thelr attainment." This
asisection 8.02.010 of the FORA

Master Res 8 ' 2.010(a)(1-6) reads: "(a) In the review,
evaluatlon an . i i .regarding legislative land use decisions,
the Au hall ' gislative land use decision for which there is
: ‘ ' rd, that (1) Provides a land use designation
and uses than the uses permitted in the Reuse Plan for the
for a development more dense than the density of use
for the affected territory; (3) Is not in substantial
“programs specified in the Reuse Plan and Section

} llowed in the Reuse Plan for the affected property or which
conflict or-ar mpatible with open space, recreational, or habitat management
areas within th ction of the Authority; (5) Does not require or otherwise provide
for the financing and/or installation, construction, and maintenance of all infrastructure
necessary to provide adequate public services to the property covered by the
legislative land use decision; and (6) Does not require or otherwise provide for
implementation of the Fort Ord Habitat Management Plan."




NOW THEREFORE be it resolved:

1.

ABSTENTIONS:

The FORA Board acknowledges the County’s actions of August 27, 2013,
September 17, 2013 and September 24, 2013, and the County’s request that FORA
certify that the County General Plan is consistent with the Reuse Plan pursuant to
the Reuse Plan, FORA Master Resolution, and Fort Ord Reuse Authority Act.

The FORA Board has reviewed and considered the EIR and the County’s
environmental documentation, and finds that these documents provide substantial
additional information for purposes of FORA's determlnatl@p that the General Plan
and the Reuse Plan are consistent.

The FORA Board has considered all the materi itted with this application
for a consistency determination, the recommend: Executive Officer and
Administrative Committee and the oral and written testis presented at the

The FORA Board refuses to certify t :
programs are adopted in the Fort Or ormponent of theGeneral Plan
as currently included and worded in itk Plan and Reuse Plan EIR:
Recreation/Open Space La cy A-1, ROLU Program A-1.2,
,, (HWQ) Policy B-1, HWQ
Programs B-1.1 through B- =24 through B-2.7, HWQ C-6.1,

1, C-2.2, C-2.3, and C-2.5.

, the foregoing
h day of March, 2014, by the following vote:

ABSENT:

Jerry Edelen, Chair

ATTEST:

Michael A. Houlemard, Jr., Secretary
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October 10, 2013

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue
Marina, CA 93933

Re: October 11 Agenda - ltem 8c ~ Consistency Determination:
2010 Monterey County General Plan

Dear FORA Board of Directors:

The 2010 Monterey County General Plan is inconsistent with the 1997 Base
Reuse Plan (BRP) because it omits applicable BRP programs. Certification of
consistency between the two plans should be delayed until the omitted
programs are added to the General Plan, Otherwise, the plans are inconsistent
and the California Environmental Quality Act (CEQA) will require environmental
review of impacts that could result from the inconsistencies.

This letter will explain which BRP programs have been omitted from the 2010
General Plan and how omitting those programs WIH result in potentially
significant environmental impacts.

FORA's October 11 and the County’s September 17 staff reports discount the
publics’ comments on the Inconsistencies by saying that implementation is a
different matter than consistency. However, | and others are commenting about
the omission of BRP programs from the 2010 Montersy County General Plan.
The omisslon of applicable programs is not an implementation issue.! It is a
consistency lssue as well as a CEQA issue.

The following page uses the proposed Monterey Downs project to illustrate the
potentlally significant environmental impacts from omitting three applicable
programs, assuming that Seaside will annex Montersy County land for Monterey
Downs, although of course the impacts would also occur to other

County projects too. There will be arrows pointing to various locations

on the Monterey Downs land use map. The arrows are connected to

boxes which explain the BRP program that was omitted from the Gounty’s 2010
General Plan, and how omission of that program is likely to cause a significant
adverse environmental Impact.

T Implementation Is defined I the Oxford dictlonary as “the process of putting a declslon or plan into effect.”
Conslstency Is defined as “conformity in the application of something, typically that which s hecessary fot
the sake of loglc, accuraoy, or falimess,”




Recreation/Open Space Land Use Program A~1.2. This Open Space & Tralls
parcel is 72.5 acres entitled Parcel E19a.2 . The HMP designates it for Habitat
Reserve. BRP Recreation/Open Space Land Use Program A-1.2 states: “The
County of Monterey shall cause to be recorded a Natural Ecosystem Easement
deed restriction that wlll run with the land I perpetuity for all identified open spacs
lands.” (A natural ecosystem deed restriction s intended to mitigate the cumulative
effects of development on sensltive solls, including Arnold and Oceano soils,
Parcel E19a.2.Is comptised of Arnold soll.) Without Recreation/Open Space Land
Use Program A-1.2, Montsrey County will not have to record a Natural Ecosystem
Easement deed restriction on Parcel £19a.2. Thus, the natural ecosystern on Parcel
E19a.2 will not be protected. Program A-1.2 is-on page 270 of Volume |l of the BRF,
but 1t Is omitted from the Monterey County 2010 General Plan,

Moise Program B-1.2, The Sports
Arena Training Facility adjoins CSUMB.
Students who are studylng or in leciures
could be distracted by shouting, foud
speakers and other nolsy activities at the Sports

Arena, BRP Nolse program B-1.2 on page 412 of
BRP Volume |l states: “Whenever practical and
feasible, the County shall segregate sensitive
receptors, such as residential land uses, from nolse
generators through land use.” Nolse program B-1.2 Is
omitted from the Monterey County 2010 General Plan.
It must be included to protect C8UMB against
distracting noises from the Sports Arena,

Recreation/Open Space Land Use Program B-2.1. Nearly the entire eastern edge
of Montersy Downs adjoins a habitat management area. (Continued next page.)
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{Recreation/Open Space Land Use Program B-2.1 continued). BRP Recreation/
Open Space Land Use program B-2.1 s partlally included in the 2010 Monterey
County General Plan although the final two sentences are omitted. The final two
sentences prohibit general purpose roads within a 150 feet buffer area adjoining
habitat management areas. BRP Recreation/Open Space Land Use Program B-2.1
states on pg. 270 of BRP Vol. lI: “The County of Monterey shall review sach future
development project for compatibility with adjacent open space land uses and
reqiuire that sultable open space buffers are Incorporated into the development plan
of Incompatible land uses as a condition of prolect appreval. When buffers are
required as a condition of approval adjacent to habilal management areas, the
buffer shall be at least 150 feet, Roads shall not be allowed within the buffer
area excepl for restricted access maintenance or emergency access

roads.” (Emphasis added to final two sentences to idently the two sentences
omitted from the 2010 Monterey County General Plan Recreation/Open Space Land
Use Program B-2.1.) Without the complete text of Program B-2.1 1o protect it, the
adjolning habital management area can be adversely impacted.

The above omissions do not pertain to implementation. Rather, they pertain to
inconsistency between the BRP and the 2010 Monterey County General Plan.
They and other omitted or misstated BRP policies? make the 2010 Monterey
County General Plan inconsistent with the BRPR.

FORA Master Resolution Section 67675.4

In addition to the inconsistency issues described above, | want to mention
Master Resolution section 67675.4 which required FORA to set a date for
Monterey County to submit to FORA its zoning ordinances and other
implementing actions pertaining to Fort Ord land after the 2001-2002
certification of consistency between Monterey County’s General Plan with the
BRP.

Section 67675.4 states:

(a) Within 30 days after the certification of a general plan or amended
general plan, or any portion therecf, the board shall, after consultation with
the county or a city, establish a date for that county or-city to submit the

2 Additional omilssions and errors ¢an be Identified by comparing BRP Hydrology and Water
Quallty programs B-2, B-1.3, B-1.4, B-1.5, B.1.6 and B-1.7 on page 353 (and 347) of BRP
Volume 1l with pages FO-88, 39 in the Monterey County General Plan (MCGP), Additional
omissions and errors are in BRP Hydrology and Water Quality program C-6.1 on page 4-66 of
BRP Vol. It which does not appear on page FO-41 of the MCGP, which Is where It would be
located if It were Included. Also, compare the words “concurrently with developrment approval” in
Pedestrlan and Bloycles program B-1.2 on page 310 of BRP Vol. Il wlth the omisslon of those
words In program B-1.2 on page FO-29 In MCGP. Also, compare Biological Resources program
A-8.1 on page 381 of BRP Vol. Il with program A-8.1 on pg. FO-46 of the MCGP. In each
instance, a program required by the BRP for Monterey County Is either partially or wholly omitted
in the 2010 MCGP, or written In a manner inconsistent with the glst of the corresponding BRP
program,
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zoning ordinances, zoning district maps, and, where necessary, other
Implementing actions applicable o the territory of Fort Ord.

(b) If the county or cily fails to meet the schedule established pursuant to
subdivision (a), the board may waive the deadlines for board action on
submitted zoning ordinances, zoning district maps, ahd, where necassary,
other implementing actions, as set forth in Section 67675.5.

Apparently, FORA never required Monterey County to submit its zoning
ordinances and other implementing actions, because the 2012 Scoping Report
lists the following incomplete implementation of Monterey County zoning
ordinances and other implementing actions;

appropriate infill residential zoning for CSUMB to expand its housing stock
(Scoping Report pg. 4-5)

« amend zoning In the Greater Monterey Peninsula Area Plan (Scoping

- Report pg. 4-8)

amend zoning ordinance in regard to all Fort Ord areas other than East
Garrison {Scoping Report pgs. 4-7, 4-18, 4-20, 4-29)

+ amend GCounty Code Chapter 11.24 to regulate card rooms and to prohibit
gambling within Fort Ord (Scoping Report pg. 4-27)

» amend County Subdivision Ordinance which identifies a standard of 3 acres
per 1,000 people (Scoping Report pg. 4-40)

. amend Gounty's review procedures to ensure compatibility with the historic
context end associated land uses as a condition of project approval
(Scoping. Report pg. 4-158)

Thus, | am requesting that FORA do what it apparently failed to do in 2001-2002,
which Is to require Monterey County to submit its zoning ordinances and other
implementing actions to FORA within 30 days after the certlfication of the
General Plan, The submittal should include the above-mentioned zoning
ordinances.

Conclusion

[ request FORA to require Monterey County to add the omitted applicable BRP
programs to the 2010 Monterey County General Plan and to correct related
errors before FORA makes a finding of consistericy. | also request FORA to
comply with Master Resolution sectlon 67675.4.

Sincerely,

Jane Haines
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IERRA CLUB  VENTANA CHAPTER |

PO BOX 5667, CARMEL, CALIFORNIA 93921

&

CHAPTER OFFICE » ENVIRONMENTAL CENTER (831) 624-8032

10 Ovtober 2013
Dear Fort Ord Reuse Authority Board Members;

The Sierra Club tecommends that the FORA Board find the 2010 Monterey County General Plan, and the
included Fort Ord Master Plant (FOMP), inconsistent with the Fort Ord Reuse Plan (FORP) based on
evidence that the General Plan does not reflect the appropriate language and programs of the FORP Final
Environmental Impact Report (EIR), In point of fact, parts of the FOMP precisely reverse specific changes
made in and for the FORP Final BIR, Following CEQA law, the Sistra Club expeots that the 2010
Monterey County General Plan reflects rather than alters the provisions of the FORP Final EIR befoye it
would be found to be consistent with the FORP,

The Sierra Club further recommends that the FORA Board defer 4 finding of consistency until the County
of Moatersy Land Use Plan map (Figure 6a) aceurately reflects the FORP County of Monterey Land Use
Concept Map 4.1-7 and the FORP Land Use Concept Map 3.3-1, Ensuring that planming maps are carefully
aligned in detail and designation will not only support a finding of consistency, but may setve to avoid later
conflicts that arise from the differences between the documents.

By way of illustration, this letter will address three specific differenices between the 2010 General Plan and
the FORP, including:

1) 'The-omission in the FOMP of the FORP Recreation/Open Space Land Use Program A-~{.2 —
Natural Ecosystem Basement Deed Restriction (FORP Volume 2, p. 270).

2) The reversed articulation of the Recreation/Open Space Land Use Program A-t,

3) The mhismatched land use designation between the County of Menterey Land Use Plan (Figure 6a)
and the FORP County of Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map
3.3-1,

These sxamples are meant to provide clear differences, but are niot meant to represent a complete list of
differences between the General Plan and the FORP EIR.

Program Omission
As 18 clearly shown in the FORP Final Draft EIR (p. 4-14, see attached except of same), the following
program in underlined, which means that it was an edit meant to be included in the Final Draft BIR,

Program A-1,2: The County of Monterey shall cause to be recorded a Natural Eeosystem
Easement deed restriction that will run with the land in perpetuity for all identified open space
lands,

Appropriately, Program A-1.2 also appears i Volume Two: Reuse Plan Elements of thie FORP (see page
270).

At the 17 September 2013 Board of Supervisor’s meeting, Monterey County staff acknowledged that
Recreation/Open Space Land Use Program A-1,2 — Natural Ecosystem Easement Deed Restriction was left
out of the FOMP brought forward to the Board. The staff reptesentative went on to note that despite this
omission, the county was in the process of having these easements reviewed and approved by FORA, so the
county was carrying out this program (captured on the video from the 17 September 2013 Board of
Supervisor's mesting, 1:40:10 in the web video record), However, he offered no supporting evidence to

. To explore, enjoy, presevve and protect the nation’s forests, waters, wildlife and wilderness. .
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support this claim, Regardless, the omission still represents a specific and significant alteration of tho Final
EIR.

The stated omission of a specific Land Use progtam — a program that is separate from and in addition to the
Habitat Management restrictions — renders the FOMP inadequate te carry out the self-same provision of the
FORP.

Further, Program A-1.2 is quite specifie in the action it proseribes for establishing “criteria and standards
for the uses-of land, water, air, space, and other natural resources within the area of the base.” (Govt. Code
§ 67675(c (1)). This distinguishes it from the latituds that accompanies shifts in tand use density with
regard to the “integrated arrangement and general location and extent of land, water, air, space, and other

netural resourees within the area of the bage.” Excluding such a specific provision renders the FOMP out of

substantial conformance with the FORP,

Reversed Articulation of Program

Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p, FO-21), misquotes the policy in
the FORP and thereby changes its specificity. In order to be in conformance-with the FORP, the policy
should read: “The County of Monterey shall protect irreplaceable natural resources and open space at
former Fort Ord.” (my italics to emphasize the language that was neglected in the FOMP).

Beeause the wording in the FOMP — “, . .encourage the conservation and presetvation of...” — is more
general and does not convey the same level of responsibility as the FORP language does, it tepresents a
notable difference in the policy language. This is underscored by the fact that this is the precise change that
was made 11 the Final Bnvironmental Impact Repott: “encourage the conservation and preservation of” is
marked by strikethrough text, and “protect” is added, as shown by underlining (p. 4-14, FORP: Final
Environmental Impact Report). As with the addition of Program A-1.2 mentioned above, this change in
fanguage is also reflected on p. 270 in Volume Two of the FORP,

Menterey County staff’s response to the Board of Supetvisors regarding this point (captured on the video
from. the 17 Septetmber 2013 Board of Supervisor’s meeting, 1140100 in the web video récord) yas that the
“protect” language was changed io the “encourage” language. It is not clear how the precise language that
was altered for the Final EIR could or would have been retutned to the very same language that was
altered. It is also not clear which succession of document represent this reversion, Again, Monterey County
staff offered not evidenee to support their claim,

Mismatched maps

‘The Reassessment process has bought to light the importance of FORP maps that align with the specific
provistons of the FORP and subsequent determinations of consistency. The Category II considerations in
the Reassessment Report are testimony to this point. Withholding a finding of consistency unsil the FOMP
Figure 6a accurately reflects both FORP Couttty of Monterey Land Use Concept Map 4.1-7 and FORP
Land Use Concept Map 3.3~1 would ensure the land use desighations accurately describe the provisions of
the FORP. For an extended, but not exhaustive list of the etrors in the FOMP Figure 6a, ses attached 16
September 2013 letter to the Monterey County Board of Supervisors.

The response of the Montetey County staff to each of the ertors identified on FOMP Figure 6a is available
by viewing the web video from the 17 September 2013 Board of Supervisor’s meeting, The primary
defense offered by the County staff was that FOMP Figure 6a, as ls, was found consistent in 2001, The
Sterra Club would point out that increased attention to acourasy, despite past oversights, serves to guide all
parties more effectively in the realization of the FORP,

...To explore, enjoy, preserve and protect the nation's forests, waters, wildlife and wilderness. ..

Sam o Atrioio
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The points above are illusirations of apparent errors in the current version of the FOMP, but they likely do
not exhaust the changes that would be required before a vote of consistency by the FORA Board would be
merited. For instance, the header near the bottom of p. FO~4 reads “Design Principals” when 1t should read
“Design Principles”,

The Sistra Club looks forward to further work on the Fort Ord Master Plan so that, as described in the
Master Resolution, ifs substantial conformance with the Fort Ord Reuse Plan is assured,

Sincerely,

Scott Waltz, Ph.D.
Sierra Club, Ventana Chapter
(SW/RD)

. To explove, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .




Utban Village and Employment Center with approximately 85 actes dedicated to
Office/R&D and Business Patk/Light Industtial land uses. These manufacturing and
possibly labot-intensive uses could create nuisances including increased noise, traffic, and air
pollution, which may adversely affect the recreational opportunities and experiences at the
Youth Camp District. The MOBF-POST facility would also potentially conflict with the
Youth Camp District due to noise and public safety risks.

The following policies and programs developed for the PraftFortOrd Reuse Plan for Monterey
County relate to both the protection of open space and compatibility of open space areas with
adjacent areas:

Land Use Element

Rectreation/Open Space Land Use Policy A-1: The County of Monterey shall protect
encoutage-the-conservation-and-preservation-of irreplaceable natural resources and open

space at former Fort Ord.

Program A-1.1: The County of Monterey shall identify natural resources and open space,
and incotporate them into Greater Monterey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Monterey shall cause to be recorded a Natutral Ecosystem
Easement deed restriction that will run with the land in perpetuity for all identified open

space lands.

Rectreation/Open Space Land Use Policy B-2: The County of Monterey shall use open
space as a buffer between various types of land use,

Program B-2.1: The County of Montetey shall review each development project at former
Fort Ord with regatd to the need for open space buffers between land uses.

Recreation /Open Space Land Use: Program E-1.6: The Youth Camp District in the
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp.
The County of Montetey shall assute that this planned use is compatible with adjacent land
uses which may include a public safety agency training facility with shooting ranges in the
East Garrison area located to the East.

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate
with the universities, colleges and othet school districts ot entities the planning of both
public lands designated for university-related uses and adjacent lands.

Progtam A-1.4: The County of Monterey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major roadways near residential or
univetsity areas, location of the York School augmentation area adjacent to the habitat
management atea, and siting of the Monterey Peninsula College’s MOUT law enforcement
training program in the BLM Management/Rectreation Planning Atea.

Further policies tegarding the general protection of open space atreas can be found in Section 4.3 -
Recreation and Open Space Element of the PraftFort-Ord Reuse Plan. Additional policies and

Environmental Setting, Impacts and Mitigation Fort Ord Reuse Plan EIR
4-14 Certified: June 13, 1997
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SIERRA CLUB  VENTANA CHAPTER

PO, BOK. 5647, CARMEL, CALIFORNIA §3921

CHAPTER OBFICE « ENVIRONMENTAL CENTER (831) 624-8032.

16 September 2013
Dear Monterey County Board of Supervisors:

The Fort Ord Master Plan (FOMP), Chapter 9.2 of the 2010 Monterey County General Plan
includes a number of significant errors, including mistaken map designations, misaligned land use
descriptions, at least one misquoted policy, and the wholesale omission of a program that wag
described in both the Fort Ord Reuse Plan (FORP) and the FORP Reassessment report. The Sierra
Club requests that the Board of Supetvisors delay a vote on consistency with the FORP until the
errors in the FOMP are cotrected. The Sierra Club also requests that the County staff prepare a
complete report, with substantiating evidence, regarding all diserepancies between the corrected
FOMP and the FORT,

What follows is an identification of the more obvious errors in the publically posted web-version
of the FOMP,

Map Concerns

Degpite the fact that the text of the FOMP notes that: “...the Land Use Map contained in this plan
{8 the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse Plan” (p,
FQ-4), there are a number of obvious discrepancies betweesn Figure LU6a and FORP County of
Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map 3.3-1, including the
following:

Although a boot-shaped parcel corresponding to Army Parcel # L.20.2.2 and 1.20,2.3.1 is
designated Public Facility/Institutional on the FORP Land Use Concept Map 3.3-1 and
County of Monterey Liand Use Concept Map 4.1-7, the same parcel in Figure LUGa Fort
Ord Master Plan-Land Use Plan is labeled Habitat Management and Planned
Development Mixed Use.

The square-ish polygon west of Laguna Seca Recreation Area corresponding to Army
Parcel # 1..20.6 is designated as Open Space/Recreational on 3.3-1 and 4.1-7, but is
labeled as Habitat Management in Figure LUGa,

The strip of 7,2 acres that cortesponds to Army Parcel # 1,20.18, acknowledged as Low
Density Residential on 3,31 and 4.1-7 is represented as roadway in Figure LUSa.

Although the parcel cortesponding to Army Parcel # E11b.2 is wholly designated as
Development on 3.3-1 and 4,1-7, Figure LU6a labels a significant strip along the west
edge as Habitat Management.

These errors render FOMP Figure LU6a inconsistent with FORP maps 3.3-1 and 4,17,

. To explove, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness, .,
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The Board of Supervisors may also wish to congider amending the FOMP to take into account the
designation of the National Monument, as thig change in designation cleatly impacts land use
decisions,

Error in Land Use Description (or Mapping Designations)

Although the FORP maps 3.3-1 and 4,1-7 label the more general Hast Garrison land parcels as a
Planned Development Mixed Use District, the HMP includes parcels within this general atea as
habitat reserve, specifically Army Parcels E11b.7.2, E11b.7.1.2, and E11b7.1.1. These three
parcels are hot distinguished as either Open Space/ Recreational or Habitat Management ofi either
the aforementioned FORP maps or LU6a. However, the general language of the FORP addresses
Planned Development/ Mixed Use concept as encompassing the juxtaposition of developed areas
with habitat areas. The 2002 Assessment report authored by Zander Associates speaks rather
clearly to this:

The Bage Reuse Plan designated Bast Garrlson as a Planned Development Mixed-Use
District. This designation is intended to encourage the development of pedestrian-
orfented community centers that support a wide variety of commercial, residertial, retall,
professional service, cultural and entertainment activities. The Base Reuse Plan concept
for Bast Garrison envisions central core village with adjacent office and commercial uses
ransitioning (e.g. with equestrian staging areas, trailheads) from developed areas to
HMP-designated habitat reserve lands. (my emphasis)

This suggests that either the description of Planned Development/Mixed Use on p. FO-5 of the
FOMP should clarify that habitat reserve is a key element in this concept of the associated
Planned Development/Mixed Use District designation or that both the FORP tmaps (map3.3-1 and
4,1-7), as well as the FOMP map (LU6a), should be amended to reveal the habitat reserve
designation of habitat parcels.

Misgquoted Policy

Recreation/ Open Space Land Use Policy A-1, as stated in the FOMP (p. FO-21), misquotes the
policy in the FORP and thereby changes its specificity. In order to be in conformance with the
FORP, the policy should read: “The County of Monterey shall protect irreplaceable natural
resources and open space at formet Fort Ord.” (my italics to emphasize altered language In the
FOMP).

Because the wording in the FOMP — .. ;encourage the consetvation and preservation of...” — is
more general and does not convey the same level of 1esponslb111£y ag the FORP 1anguaoe does, it
is inconsistent with the FORP, .

Policy Omission

The FOMP omits mention of the FORP Recreation/Open Space Land Use Program A-1.2 —
Natural Ecosystem Fasement Deed Restriction (FORP Volume 4, p. 270). Program A-1.2 states
that “The County of Monterey shall cause to be recorded a Natural Ecosystem Easement
restriction that will run with the land in perpetuity for all identified open space lands.” (my italics

v To explote, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .,
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to emphasize the breadth of this mandate). Recreation/Open Space Land Use Progtam A-1.2 is
also olearly identified in the Reassessment teport (p, 3-48: as an unfinished program).

Omigsion of an entire progtam identified in the FORP and the Reagsessment report would clearly
be incongistent with the FORP.,

The points above are illustrations of apparent errors in the current version of the FOMP, but they
likely do not exhaust the changes that would be required before a vote by the Board of
Supetrvisors would be merlted. For instance, the header near the bottom of p. FO-4 reads “Design
Principals” when it should read “Design Principles™.

The Sietra Club locks forward to further work on the Fort Ord Master Plan so that, as desctibed
in the Master Resolution, s substantial conformance with the Fort Ord Reuse Plan is assured.

Sincerely,

Scott Waltz, Ph.D.
Sierta Club, Ventana Chapter
(SWI/RD) :

. To explove, enjoy, presevve and protect the nation's forests, wagers, wildlife and wilderness, .,
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Attachment F to ltem 8a
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November 7, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: November 8 Agenda - ltem 6a - 2010 Monterey County General Plan
Consistency Determination

Dear FORA Board of Directors:

The November 5 defeat of Measures K and M shows that the voters want the
1997 Base Reuse Plan implemented. However, the 2010 Monterey County
General Plan fails to implement important programs from the 1997 Base Reuse
Plan, including programs applicable to land currently under Monterey County
jurisdiction which Seaside wants to annex for the Monterey Downs project. This
exclusion of important applicable programs necessitates that the 2010 General
Plan not be found consistent with the 1997 Base Reuse Plan.

My October 10 letter, included in your packet on pages 24-27 and incorporated
herein, shows that the 2010 Monterey County General Plan omits Base Reuse
Plan Recreation/Open Space Land Use Program A-1.2, a program that would
apply to the central eastern parcel within the Monterey Downs project and
would require an
easement deed
restriction to run with
the land to protect
the parcel’s sensitive
soils. Also omitted is
Noise Program B-1.2
that would apply to
the Monterey Downs
Sports Arena in the
northerh central
portion of the land to
protect the adjacent B fanduse map
land owner (CSUMB)




against loud noises. Also omitted are two important sentences in Recreation/
Open Space Land Use Program B-2.1 which would bar roads through a 150 fest
wide buffer area on the central east 72.5 acre parcel adjoining adjacent habitat
management areas.

The 1997 Base Reuse Plan expressly makes those omitted programs applicable
to Monterey County lands. (1997 Base Reuse Plan pages 270 and 460.)

FORA’s Master Resolution, section 8.02.010 (a)(3), states that “in the review,
evaluation, and determination of consistency regarding legislative land use
decisions, the Authority Board shall disapprove (emphasis added) any
legislative land use decision for which there is substantial evidence supported
by the record, that...[the legislative land use decision] is not in substantial
conformance with applicable programs specified in the Reuse Plan and Section
8.02.020 of this Master Resolution.”

Since the 2010 Monterey County General Plan completely omits two applicable
programs and an essential component of a third program, and the Master
Resolution states that the Authority Board shall disapprove (emphasis added) a
consistency finding when substantial evidence shows the general plan is not in
substantial conformance with applicable programs, your Board will violate
Master Resolution section 8.02.010(g)(c) if you find the 2010 Monterey County
General Plan consistent with the 1997 Base Reuse Plan.

The November 8 staff report asserts that “there are several defensible rationales
for making an affirmative consistency determination” and the resolution in your
Board packet asserts that “FORA’s consistency determination must be based
upon the overall congruence between the submittal and the Reuse Plan, not on
a precise match between the two.” No legal authority supports those assertions.
“Defensible rationale” and “overall congruence” are legally improper standards
for finding consistency when the controlling regulation says “shall disapprove.”

The November 5 Election Results

The November 5 election resulis retain the 1997 Base Reuse Plan. it is a plan
that was based on a million dollar study and forged from a lengthy process of
political and legal compromise. The Plan has not been implemented according
to the plain meaning of its text, nor has Chapter 8 of the Master Resolution been
enforced according to the plain meaning of its text.

PAGE?2




The November 5 election results will hopefully cause the FORA Board to return
to the plain meaning of the Reuse Plan and the plain meaning of Chapter 8:

+ The text of the 1997 Reuse Plan says that “The County of Monterey shall
cause to be recorded a Natural Ecosystem Easement deed restriction that will
run with the land in perpetuity for all identified open space lands.” (Volume Il of
Base Reuse Plan, pg. 270.)

» The text of Chapter 8 says that “In the review, evaluation, and determination of
consistency regarding legislative land use decisions, the Authority Board shall
disapprove any legislative land use decision for which there is substantial
evidence supported by the record, that [the land use decision] is not in
substantial conformance with applicable programs specified in the Reuse Plan
and Section 8.02.020 of the Master Resolution.”

Substantial evidence consists of page 270 of the 1997 Reuse Plan compared to
page FO-21 of the 2010 Monterey County General Pian. Page 270 includes the
open space program; page FO-21 does not.

Chapter 8 says that when the legislative decision is not in substantial
conformance with an applicable program of the Reuse Plan, the FORA Board
“shall” disapprove a consistency finding. What could be more clear than that?

The staff report on page 6 of your packet states that “strict timelines” in State
law require FORA to act on the County’s request for a consistency finding. State
law allows 90 days from the date of submittal. The date of submittal was
September 24, 2013. That means that as of your meeting tomorrow (November
8), forty-five days will remain before your Board must act.

Forty-five days is sufficient time for FORA staff to compile an explanation based
on the actual text of the 1997 Reuse Plan, the actual text of 2010 General
Plan, and the actual text of Chapter 8 to explain to your Board why FORA staff
recommends that your Board find consistency when the actual text of those
three documents mandates your Board to disapprove finding consistency. Your
staff report contains terms like “several defensible rationales” and “overall
congruence.” However, I’'ve been unable to find those terms in any statute,
regulation or case law applicable to a consistency finding by FORA.

Tomorrow, three days after the voters spoke, presents an opportunity to the
FORA Board to finally require accountability from FORA staff to implement the
plain meaning of FORA governing documents. | request that at tomorrow’s
hearing, your Board do so.

Sincerely,

PAGES
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November 8, 2013

Attachment F to Iltem 8a
FORA Board Meeting, 3/14/14

Fort Ord Reuse Board of Directors board@fora.org

920 2nd Avenue
Marina, CA 93933

Re: FORA's proposed resolutions for item 6a on the November 8 agenda

Dear FORA Board of Directors:

I met with FORA’s attorney and other FORA staff on November 4 to discuss legal
issues pertaining to FORA’s consistency findings. It was my understanding that
FORA would rewrite its resolutions prior to the November 8 Board meeting so | did
not address the issue of FORA's resolutions in my November 7 letter o the FORA
Board. Apparently FORA did rewrite the resolutions because last night | found
revised resolutions posted on the FORA website. However, the revised resolutions

contain the same legal errors that I'd expected would be corrected.

This letter will attempt to explain why FORA’s resolutions for finding consistency
between a general plan and the Reuse Plan omit legally required findings, and why
FORA’s past omissions of the legally-required findings have inappropriately resulted
in general plans shaping the Reuse Plan rather than the Reuse Plan shaping general

plans.

It’s complicated, but | will iry to explain:

» Chapter 8, section 8.02.010(a), states the standard for determining consistency
between a general plan and the Reuse Plan as follows: “In the review, evaluation,
and determination of consistency regarding legislative land use decisions, the
Authority Board shall disapprove any legislative land use decision for which there
is substantial evidence supported by the record, that [any of six criteria are met].”

« The above standard is writien in the negative and it greatly limits the FORA
Board’s discretion. Any substantial evidence showing that the legislative decision
meets any of the criteria for disapproval requires that the FORA Board shall

disapprove a finding of consistency.




« In contrast, FORA’s current and past resolutions have been written in the
affirmative to give the FORA Board broad discretion. Any substantial evidence
showing that the legislative decision is consistent with the Reuse Plan allows the
resolutions’ findings to support a finding of consistency.

« The difference between the negative and the affirmative finding is similar to the
difference between criminal and civil law. In criminal law, the evidence must prove
beyond a reasonable doubt that a person is guilty. In civil law, a person is liable if
a preponderance of the evidence shows the person is liable. It is much harder to
prove a fact beyond a reasonable doubt than it is to show that the preponderance
of the evidence proves the fact. (That is why O.J. Simpson was not criminally
liable but was liable for civil damages.)

« In the case of general plan consistency with the Reuse Plan, it is much harder to
show that no substantial evidence requires disapproval of a consistency finding
than it is to show that substantial evidence supports a consistency finding.

The resolutions’ affirmative findings do not meet the criteria for adequate findings
set forth by the California Supreme Court in Topanga Association for a Scenic
Community v. County of Los Angeles (1974) 11 Cal.3d 508. Topanga holds that
findings must bridge the analytic gap between the raw evidence and ultimate
decision. It states: “If the Legislature had desired otherwise, it could have declared
as a possible basis for issuing mandamus the absence of substantial evidence to
support the administrative agency’s action. By focusing, instead, upon the
relationships between evidence and findings and between findings and ultimate
action (emphasis added), the Legislature sought to direct the reviewing court’s
attention to the analytic route the administrative agency traveled from evidence to
action.” Topanga 11 Cal.3d 506 at 515.

The governing legal authority for the FORA Board to evaluate consistency between
a general plan and the Reuse Plan is Chapter 8, Section 8.02.010(a). It states that
the FORA Board shall disapprove consistency if any substantial evidence shows
that any of six criteria are met. Thus, FORA’s resolution must show the analytic route
by stating that FORA examined the evidence and found that no substantial evidence
supports any of the six criteria for disapproval in Section 8.02.010(a). (Alternatively,
the resolution could state that FORA examined the evidence and found that
substantial evidence supports one or more of the criteria.)

Instead, FORA’s resolutions state that FORA finds substantial evidence to support
finding that the General Plan and Reuse Plan are consistent. That affirmative finding
does not bridge the analytic gap between evidence and the ultimate declsion in the
manner required by Section 8.02.010(a).

PAGE2




Probably the above distinction seems trivial to you, but consider this. If the standard
is whether any evidence supports finding that the 2010 Monterey County General
Plan is consistent with the Base Reuse Plan, the answer is obviously “yes, it does.”
There is plenty of evidence that the 2010 Monterey County General Plan is
consistent with the Reuse Plan.

On the other hand, if the standard is whether any evidence shows that the 2010
General Plan does not meet the third criteria (substantial conformance with
applicable programs specified in the Reuse Plan), the answer is obviously that the
evidence clearly shows that the General Plan omits two applicable Reuse Plan
programs and an important component of a third applicable program.

Thus, the difference between utilizing an affirmative or a negative standard will
determine whether or not FORA must disallow a finding of consistency (which it
must in the case of the negative finding}, or whether FORA can find that the 2010
General Plan is consistent with the Reuse Plan (which it must in the case of the
affirmative finding).

Pursuant to Topanga, FORA will abuse its discretion if it utilizes an affirmative
finding in its resolution, because the affirmative finding does not address the
analytic route that Section 8.02.010(a) requires FORA to follow from consideration of
the evidence to the ullimate decision.

In sum, FORA’s resolutions must be rewritten to show the analytic route prescribed
by Master Resolution Section 8.02.010(a). Rather than affirmatively finding that the
General Plan is, or is not, consistent with the Reuse Plan, the resolution must find
either that no substantial evidence shows that the General Plan is not in substantial
conformance with applicable Reuse Plan programs (in which case FORA must find
the plans to be consistent), or that substantial evidence shows that the General Plan
is not in substantial conformance with applicable Reuse Plan programs (in which
case FORA must disallow a finding of consistency).

In their current form, the resolutions require your Board to find the 2010 General
Plan is consistent the Reuse Plan. However, the current form of the resolutions lacks
findings that bridge the analytic gap between the raw evidence and your ultimate
decision. Thus, the resolutions must be redrafted to bridge that gap, or ctherwise
making your decision based on the resolutions in their current form will be an abuse
of discretion.

If Fort Ord is to be redeveloped in accordance with the Reuse Plan, step #1 is to
correct FORA's past procedure for finding general plan consistency.

Sincerely,

Jane Haines

PAGES
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Attachment F to ltem 8a
FORA Board Meeting, 3/14/14

JANE HAINES

December 30, 2013

Alan Waltner, Esq.

via Michael Houlemard at FORA
Marina, CA

Dear M. Waltner:

I’'m the retired land use attorney whose comments on the Monterey
County General Plan consistency review you address in your December
26 memorandum to the Fort Ord Reuse Authority. I will provide this
letter to Michael Houlemard in an envelope addressed to your San
Francisco office and leave it up to Michael and Jon Giffen as to whether

or not they forward this to you.

My main purpose for writing is to provide you with the enclosed copy of _
the 1998 settlement agreement between the Sierra Club and FORA.

Your memorandum refers to Chapter 8 of the FORA Master

Resolution, which is Exhibit 1 to the settlement agreement. However, I
want you to see the entire agreement so you can see that Sierra Club
agreed to settle its judicial challenge to the Reuse Plan in exchange for
FORA adopting Chapter 8 as an implementation measure for the Reuse

Plan. (Settlement Agreement, paragraph 2.)

You characterize my first argument as saying that Section 8.02.010 of
the Master Resolution modifies the consistency review standards of the
FORA Act to require “strict adherence to the 1997 Reuse Plan” before
consistency can be found. Although I’'m not aware of having phrased it
as “strict adherence,” I do read Section 8.02.010 literally as saying the
FORA Board “shall disapprove” consistency of a general plan when
substantial evidence shows the general plan is “not in substantial
conformance with applicable programs specified in the Reuse Plan and
Section 8.02.020.” I read subdivision (c) of Section 8.02.010 as saying
that substantial compliance is demonstrated when the applicant land use
agency has complied with all provisions of Section 8.02.010 in addition




to Section 8.02.020. If that’s what you mean by “strict adherence,” then
yes, that is my argument. It is based on FORA’s agreement to adopt
Chapter 8 as an implementation measure for the Reuse Plan and in that
respect does not “modify” the consistency review standards of the
FORA Act, but rather denotes how they will be implemented.

You characterize my second argument as saying that evidence of
intensity of land uses, density of land uses, and substantial conformance
with applicable programs in the Reuse Plan triggers the “shall
disapprove” requirement. I’'m not aware that I mentioned intensity or
density of land uses, but definitely I argued that the Monterey County
‘General Plan’s omission of Reuse Plan Recreation/Open Space Land
Use Program A-1.2 triggers disapproval, and 1s also 2 CEQA violation
with foresecably significant environmental consequences. Program A-1.2
would apply to the 72.5 acre Habitat Reserve Parcel E19.a.2 which
Seaside will need to annex from Monterey County for purposes of
including the parcel in Seaside’s Monterey Downs project. Seaside’s
General Plan does not include a program such as A-1.2, so if Seaside

annexes that parcel without Monterey County having first recorded the
Natural Ecosystem Easement deed restriction, the parcel’s sensitive
Oceano and Arnold soils will lack the protection required by the 1997
FEIR. Similarly, Monterey County General Plan omission of a critical
requirement in Program B-2.1 also has foreseeably significant
environmental consequences.! (See 1997 FEIR pages 4-14 and 4-15
attached.)?

You characterize my third argument as saying there is no legal authority
supporting a consistency review standard that parallels the consistency
standard under the Planning and Zoning Law. I agree with your
characterization in that I believe that the “shall disapprove” requirement

! Your memorandum states that my October 10 letter objects that Monterey County has not
yet recorded the easement. I can’t find that objection in my October 10 letter and it seems
unlikely I would have made it because Monterey County has not yet accepted the deed to
Habitat Reserve Parcel £19.a.2.

2 Your memorandum notes that the entirety of the BRP has been incorporated “by reference”
into the Monterey County General Plan. I find the General Plan statement that you reference
(but without the “by reference™), but the statement is belied by the fact that the Plan omits all
or portions of the 8 programs identified in footnote 2 of my October 10 letter in addition to
Reuse Plan Recreation/Open Space Land Use Programs A-1.2 and B-2.1 plus Noise Program
B-1.2.
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in Section 8.02.020 differs significantly from the Planning and Zoning
Law consistency standard applicable to consistency with general plans.

As this letter’s final point, my November 8 letter, which you’ve
apparently read, explains my belief that FORA’s general plan
consistency determination is an adjudicatory decision and is therefore
subject to the Zopanga holding that the findings must bridge the analytic
gap between the raw evidence and the ultimate decision. The Board
Report for FORA’s upcoming January 10 hearing on the Monterey
County Geeneral Plan consistency determination contains a proposed
resolution to find consistency (resolution available on the FORA website)
utilizing the findings I object to, such as the factual finding that
“consistency” in this context is defined by OPR’s General Plan
Guidelines and that substantial evidence shows the General Plan is in
substantial conformance with applicable Reuse Plan programs. In my
view, those findings do not bridge the analytic gap between a consistency
decision and the requirement of Section 8.02.020.

Attorneys whom I highly respect, respect you highly. That’s why I
thought it worth the time to write you this letter - to ensure that you are
aware of Sierra Club’s stated reason for supporting the Reuse Plan. I’'m
not affiliated with Sierra Club and I’'m on inactive status with the
California Bar so I can’t give legal advice. I simply wanted to
communicate to you on my own behalf what I've stated above.

Sincerely,

Jane Haines
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SETTLEMENT AGREEMENT AND GENERAL Rrorasy

This Agreement is made this 30 day of November, 1998, by and between Petitioner
STERR A CLUB and Respondent FORT ORD REUSE AUTHORITY.

Recitals

A On Fuly 16, 1997, Petitioner SIERRA CLUB, a California non-profit corporation,
filed a Petition for Writ of Mandamus agginst Respondent FORT ORD REUSE AUTHORITY
(“FORA™), & governmental entity orgamzed under the laws 6f the Stats of Califoraia, challenging
actions of ‘E{}RA in approving the Fort Ord Rez.se Plan ahd the Reude Plan’s concomitant
Environmental Impact Report. The Petition for Writ of Mandémus was fled in Memterey County
Supetior Court and is identified in the official records of the court a5 Case Mo, 112014, -

B. Pursuant to the provisiﬁns of the {:ziﬁfernié Environental Qaaatyﬁc‘f, the
Petitioner and Respondént have met on nufmerous occasions over many months in an attempt to
resolve the dispute in an amicable and constructive manner.

C. Without admitting lability or guilt, all partiés desire to resolve this litigation and

- avoid ineunring further cost, gxpense, and disruption indident to the litigation, The parties further

desire torachieve a fill and complete setﬁement Qf all claims acd causes of action with ¢ f‘ﬂreacm,
1o gath other. _

D. Settlement of the dispute involves F{}Rﬁ aénp%;xm ofa iegdatwe action in the
form of an zmendment to PORA’s. “"v«éﬁgter i?.esaiu*wﬁ This legislative action has besn
identified as “Chapter 8 to the Fort Ord Reuse Authority Madter Resolution, relating so Base
Reuse Planning and Consistency Determinations” and the propbsed legislative action has been
subjeet 1o public hearings.and discussions. The most recent drafi of this legislative action reflects
the results of this hearing process and it i5 atached o this agreemeént as Exhibit “*A.” The form of
the deed restriction and notice required by Section 8.01.0107) and, {K) of Chapter 8 are attached
to this agreement as Exhibits "B" and "C." The Sierra Club has reviewad Exhibits “A™, "B and
"C" and the Sierra Club has approved these documents and supports the FORA Board of
Directors’ adoption of this legislation in its current form.

Terms

The parties hereby agres, warrant, and represent as follows:

' I FORA adopted Chapter 8 to the Fort Ord Reuse Autherity Master Resolution in
substantially the form contained in Exhibit *A” to this Agreement, subjéct to Sierra Club

Sierra Club v, FORA

- Case Number 112814 1
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SETTLEMENTY &GREEEEE"‘ AND SET‘%E%%L RELEASE

executing o satilement agreement in this Iﬁwatma agreeing fo zimmiss %he hagat_zqﬂ, The desd
restriction and notice required by Section 8.01.010 {§) and (k) of Chapter 8 shall bs approved and
recorded In the form contzined in Exhibits "B" and "CY to this agreement.

2. Vit BORA adoption of
implementation measuré for'the Reuse
Plant and acknowledgssthe Rewe _?ié:z:

of Fort Ord 38
Fert Crd dnd that e
improvemenis aaé im%mms rzecess&zy o senm Fm G’d

3. ‘Rt afor accspiable to Authority Camez zzf E{}R&, the sm C? B wit
disraiss the Htigation réferénced in the recitals, with préfudice.

-’i f{}% agrees tmz in uﬁ eveﬁt FGR& ,,snszaers a1y _f mnrdme*zz ta% C%:&x;tez 8 sf

{hﬂa”? aré %g;e zmes ard

bt te aTadlF 3

n améﬁf.ﬁﬁ. ’EQ‘RA sﬁa?i yfovzée ih& SZERRA CLUB aﬂé 2 attommicy’ effecafﬁ at ledst 30 days
...wti“‘ﬁ sf i‘z‘f& ;:f aizmsz} of such eﬁmagmezxi& ﬁssessmmt which si*ai% mz:%ﬁde an angz,;mtf 0

P;.i}izc Rssmmes u&d—u Ssmen 23.16&

' 5, Q{}K% ﬂa& fﬁ'iﬁﬁfé th upon the execution of this agzaema?t ccﬂ‘m%m“a the amount
of§ . g,:rrm"tzgf to the S}Eﬁiﬂ CLIB'S attoineys towards the total cost
the %}Em CLt aftommeys  fees a:aé legal ¢ the preparation a0d Sling of the Petition
and in the nag'\i:a%wﬁ of the se‘rﬂemsn? of this dispute, including the review and gomment on the
proposed Chagter § and the preparation of this ag“eemeﬁ ~Exbept 45 ctherwise provided In this
paragraph, the parties agree that each pﬁ-’iy shall be responsible respectively for the gay;rﬁnt
their own costs, stforneys’ fees, and a8 other sz?ames H‘C’..J"ﬁﬂ n connection with the bove
action Or any matter or fizzn# especiifig the rjm&

8. Tn considsration of £ the coverants muuzaii*’ zad mdividusily undertaken in this
agreement and except as engeﬁiy pfﬂwdeé in this agresment, the STERRA CLUB, its agenis,
assigrs, suctessors-in-interest, and any aziﬁe: person Gcmg by, through, under o in concert with

any of them hereby irrevocably and mvaaémenaay releases FORA, #'s members, and any and ol

Sierra Club v. FORA
Case Mussher 112814
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SETTLEMENT AGREEMFENT AND GENERAY, RELEASE

of FORA's or it members’ agents, assigns, attorneys, executives, managers, officers, trustees,
employees, successors-in-intérest, including any and all employees of FORA, #t"s members, and
any other person acting by, through, or in concert with them, from any and all charges,
complaints, claims, allegations, actions, causes of action, habilities, obligations, costs {other than
as set forth above), controversiss, damuages, rights, of any nature whatsoever, koown or
unknows, suspected or unsuspected, which SIERRA CLUB has or might have had, or which
SIERRA CLUB at any time heretofore had or might have had, clalmed to have or may claim to
have, against FORA, it’s mémbers, or any or all of FORA’s or its members’ agents, assigns,
attorneys, managers, executives, officers, employess, successors-in-interest, or any other person
at FORA or its members acting by, through, under, or in concert with any of them, which were
raised or might have been razsed int this Htigation arising out of the preparation of the Reuse Plan

and the Environmental Impﬂct teport prepared in corjunction with the Reuse Plan. This release
shall not apply to fisture actions taken by FORA to amend the Reuse Plan or Chapter 8.

7. Each party expressly waives and relinguishes any and all rdghts and benefits
afforded by California Civil Code Section 1542, which provides:

"4 general release doés riot sxtend to sIaims whzch thee edﬁm does 10t KRow of
suspect to exist in his favor at the tine of exscuting the release, which if knawv by

him must have materially affected his settlement wzih the debtor.”

Each of the parties hereby 13(\.?5355}3!' waives the provisions of California Civil Code Section 1542
and each party firther expressly waives any right 10 invoke said provisions now or at any time in
the near fiure.

ES

8, E‘&e partiés reccg..sze and ackn&wi=age that factors which imfe m@uced them t6
enter into this Agreement may turn out to be incorrect or to be different from what they had
previpusly amticipeted, and the parties bereby expre ssly assume any and all of the risks thereof and
further expressly assume the risks of waiving the rights provided by California Civil Code Section

1542

-8 Each party represents that In executing this Agreement, the party doss not rely upon
and ézas not relied upon any representation, promise, or statement not expressly contained herein
and that party ‘has conferred with his, her, or its own attorneys with regard to the basis or effect of

this Agreement,

12, Each party denies any wrongdoing i this matter, and the payment of any sums of
money in the matter is not to be deemed an admission of guilt or Hability. The parties understand

*

(7S]
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szmzww AQREEMEW‘I AND GENERAL RELEASE

and agree fhat ﬂm sei*temeﬁt is rraée to i:rmg an end to the contested and complex litigation which
hasg s&“ﬁl;@d %cm Jrae fling of the Mﬁmamy Geumy Qmener er‘ Ca& Numbf*r 112014

i del a«féréi{% in the S’:afe x:;f ¢ ai.fma, and the rights

1 } szzs ﬁ’-ﬁ'ﬁ"fﬁeﬁ is exer /Ere:
i ‘be ucns‘f' eé aaé e-.fercwé in af‘cﬁréa.:ae withths

- angd obligations of the sames herﬁurdes 5
faws of t%we bfa: ,ef' ﬁaij THA. '

2 sttler é&z’aemant and Gﬂﬁurai Reﬁe&s is tha csmpzute aoraemwt beiween
the pars?as, ami 3% ;}9:5 éﬁs afv pmfr a:feﬂm*:%ﬁ*s ar dzsr;_sszeﬁs i:awem 'ghﬂ partzes

o 13 ?ﬁza 1% ; £ ﬂzay be exgenied by t}ae r‘aﬂz&s in ang m.znhef of csma*parts
ks 411“}1 are defined as éis;‘;hcatw onﬂmds aii ﬁf w;.zch .:&a;en tagﬁt?xw. shall be con '.
document. PRI :

14, Time fs of the sssence, ,

15. | The parties agree that th scparate 1v a.né irdﬂngﬁ‘ﬁ% f}ftnersﬁgzw diseussed
alt aspects of this ﬁgﬁ ent withl't ras‘ei aﬁé that they have carefully f&&d :i fully
understand all of the provisions contaiied in reerient.

i

PLEASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND GENERAL
""‘"‘Lﬁ&q’fﬁ ﬁﬁiﬁ@}h A R’gmw OF A1L E@I{}WN AND Ui*ﬂé}ﬁ’ﬁ CLAIVIS.

SIERRA CLUB

EAE‘EI}{?&- £, 1998, "By ‘2;4955.,— /Z;%ﬁ\_//
Title: 2/ C/fw %
/
Sierra Clab v. TORA
4

Lase Hummber 112914
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SETTLEMENT AGREEMENT AND GENERAL RELFASE

DATED: / %/é/ , 1998,

Approved as to Form and Content:

o A1, ]

A}fthﬂrﬁy Counsel

WP WINSATTWFORASIERRACESETTLE WD

Sierra Cleb v. FORA
Case Number 112014
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e, EXEe ) TIVE OFFLOEL.

By mr@/’ﬂ g\ﬁr

Attornéy for Sierra Club®
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A RESOLUTION OF THE FORT ORD REUSE AUTHORITY, AMENDING SECTION
1.61.050 AND ADDING CHAPTER 8 TO THE FORT ORD REUSE AUTHORITY
MASTER RESOLUTION, RELATING TO BASE REUSE PLANNING AND

CONSISTENCY DETERMINATIONS

Section 1. Section 1.01.050 of the Fort Ord Reuse Aunthority Master Resolution is amended by
adding the following definitions to such section in alphabetical order:

* Affected territory” means propérty within the Fort Ord Territory that is the subject of 2
legislative land use decision or an application for a development entitfement and suth additional
territory within the Fort Ord Tersitory that may be subject to an adjustment in density or intensity
of allowed development to acdtommodate develement on the property subject to the

development entiflement.

“Army urbanized footprint”™ means the Main Garrison Area ané ti*e Historjc East Garrison Arez as
such areas are described in the Reuse ?ian

“Augmemeé %.sf%a_z‘er supply” means any source of potable water in excess of the 6,600 acre feet of
potable water from the Salinas Basin s sllowed under the Reuse Plan.

“Development entitlements” includes but is not limited to tentative and final sebdivision maps,

terntative, p:%minary,

nd final parcel maps or minor subdivision maps, conditional use permits,

administrative permits, variances, $ite plan reviews, and building permits. The tarm “development
entitlement” does not include the term “legislaiive land use permits” as that term 15 defined in this

Master Resolution. In addition, the term

B

2

-

o)

4}
5)

8)

-3

“development emitlement” doss not include:

Construction of one single family house, or one mn%‘*plv Family houds not
sxceeding four unifs, ona %;acan‘ ot within an arez aaﬁropnaiﬁiv designated in the

Reuse Plan.
Improvements to existing single family residences or to existing ;muiﬁpie Tamily

residences not exceﬁdmg four units, including remodels or room additions.
Remodels of the interior of any existing b;.ﬁdma OF structure,

Repair and maintenahce activities that do not result in an addition to, or
enfargement of, any building or structure.

Installation, testing, and placement in service or the replacement of any necessary
utility connection between ah existing service facility and development approved

pursuant to the Authority Ast.
Replagement of any building or structure destroy yed by a natural disaster witha

cotparable or ke building or structure,
Final subdivision or parcel maps issued consistent with 2 development entitlement

subject to previous review and approval by the Authority Board.
Building permit issued consisterit with a development entitlernent subject to
previous review by the Authority Board.

Pt




“Fort Ord ’E’ﬁrﬁi;ery” means all il territary within the '***’13{1{:%20 :3" the Anthority,

“Habitat Management ?}a'x n“eans the Forf Ord Iﬁsfa}mﬁcﬂ“i&ﬁae ‘*fiwu—Speczes *r’_ﬁé%ii
Management Plan, dated April, 1997, :

“Land use a,._,,emy means & meraber agency with land use }urzsﬁ;c;mn over tervitory within the

juﬁsémzﬁﬁ of the Authority Board.

“Legislative land use decisions” means general plans, general plan amendments, ‘tedevelopment

plans, fadevsiogmaﬁ* ;;}an &I"‘w"igi“lﬁf’is z’m ﬁc ::xs? :zarc s, Zope district maps or atendments to

zame district maps, and zoniag C%‘E.ix

“Hoticed public hearh g” méans & public kearing nﬂncaa in the, fai;owzw mannér

i Motice of the pu%;hc heanw shall be posted on the publi ee?.zf:zfz m:m at
the FORA office at least 10 days befors the date of the heating; an
2, Notice of thé public hearing shall be maﬂeé or delivered at least €} days

pricrio Lﬁe aﬁ'ectsé Taﬁd uss af,ezzcy, te ary pﬁfser;w?m b ﬁeé &l

:.n

1:?54'

¥¥iz

gﬁﬁ

“Reuse Plan : » ieans ;b_a plant 1 f{}? feuse and da!{eisﬂme;:z ef fhe tefriiory mﬂm the ﬁzrsséu;oa {}f
the 1’51111,}3{}"2‘} as zmerzﬁef* of revised from tifne 1o time, anﬁ the péa;‘:aa policies, and programs of

: éz%zg the Master g.essiumn

ciion 2, i;‘ 8 i3 &ddeé to the Fort Or,. Master R.sr‘&»ﬁg to read:

QEAEE‘?Q

BASE REUSE PLANNING AND Cﬁ?"%"i _ ’IE?%QY ﬁEE‘E&?ﬁ@AE”’ NS,

Ar“zz&:ia Bai. {—‘rﬁl‘EERéh? G‘ﬁS&'{%ﬁ&

£.41.014. REUSE ??.AE‘%

The Authority Board shall prepare, adopt, r%ﬂzw revige from time to time, and
4

maz”‘emra 2 Reuse Plan for the use and development of fth

{a)
o*y within the jurisdiction of the
Authority. Such plas shall contain the elements mﬁséazeé it

Aut suant to the Authority Act and such
other \..ieme;:‘is, policies, and programs as the %uhs'ﬁ:y Be.ré nav i its sole discration, consider

and adopt.

i~




{6y  The Reuse Plan, including all elements, policies, and programs adopted in
conjunction with the Reuse Plap, and any amendments thereto, shall be the official and controlling
plan for the reuse of the Fort Ord territory for the purposes specified or inferred in the Anthority

Agt,

(c)  All general and specific plans, redevelopment plans, and all other community and
iocal plans regardless of title or description, and any amendments thereto, and all policies and
programs relating to the land use or the construction, installation, or maintenance of capital
improvements or public works within the Fort Ord territory, shall be consistent with the Reuse
Plan of the Authonity and the plans and policies of the Authority, including the Master Resolution.
Ths Authority shall make a determination of consistency 28 provided pursuant to the provisions of
the Authority Act and, after the effective date hereof] this Chapter.

(d} A rsvision or other change 1o the Reuse Plan which only affects Fort Ord te’mory
and only one of the member agencies may only be adopted by the Authord ity Board if one of the

foltowing conditions is satisfied:
{1} The revision or other change was initiated by resclution adopted by the
Iy ,

soislative body of the affected land use agency and approved by at least
majority affinmative vote of the Authority Board; or
(2} The revision or other change was initiated by the Authority Board or any
entity other than the affected land use agency and approved by at leasta
two-thirds affirmative vote of the Authority Board,

it to any user or purchaser,

it LRF

(e Al properiy ransferred Som the federsl governme
with the Reuse Plan, with the

whether public or private, shall only be used in 2 manner consistent

following exceptions:
(1)  Property transferred to California State University or the University of
Californiz and such property is used for educationally related or research
oriented purposes; or
{Z} Property transferred 1o the California State Parks and Recreation
Depariment,

kf} Mo land use agency or any local agency shall permit, spprove, or otherwise allow
any development or other change of use, or approve any development entitlernent, mr property
within the te*mory of the Authority that s not consistent with the Reuse Plan.

& No Iand use agency shall issue, approve, or otherwise allow any building permit
vntil all a:}pkc able permits, development entitlements, and approvals required under law have been
approved, in ciudmg, but not limited to, the approvals and permits descpibed and enumerated in

Section 3.7 of the Final Environmental Impact Report for the Reuse Plan.

{h}  The Reuse Plan shall be reviewed periodically at the discretion of the Authority
Board. The Authority Board shall perforns a full reassessment, review, and consideration of the
Reuss Plan and all mandatory elements as specified in the Authority Act prior to the aflocation of

(U4 ]




Tty

an augrnented waler supply, or prior to the issvance of a bufiding pernt for the 6001t new
residential dwelling unit {providing 2 total population of £35,000 pear rsonsy on the Fort Ord territory
or by January 1, 2013, whichever event ocours first. Mo more than 6000 nevw dwelling units shall

" be permitted on the Fort Ord territory until such reassessment, review, and consideration of the
Rense Plan has been prepared, roviewed, and adopted pursuant.to the provisions of the Authority

Act, the Master ﬁemﬁiwigm and alf asm_ma&le e:ﬁ}zv 'nmaﬁ*a: faws. ‘o developmient shall be
approved by 37"{3*@!% or any land use agency of ioc& agency after the Hime speuzf*‘eé inthis
subsection unless and until the water supplies water disposal, toiad dapacity, and the
infrastrucmure to 321953 ty these resources 1o serve sz,.a::t: éeveim;ﬁiwm bive been identified,
evalnsied, asses;eﬁ and 2 plan for mit craﬁ;m *ﬁza beey aéeapi:eé a8 fsqurce by GEQ%, the
Auvthoriry Act, the Muster Qesﬁn,stzcn, and a;i az}ph_ abiﬂ em'zm

{i} The failure of any p person of ently to receive notice gwen pursuant to this Chapter
shall not constitute grounds for amy wuri o ;wai;éﬂ - the action on'aty legislative act or
development entitlement pursuant to this Chapter for which required motice was given.

cz;rfi a mtzc:: on a}z property in the Fort {}f{‘x territory

Lo existence of the Rense Plan and that
He .s:\.ﬁt..sﬁ Plan, the gﬁ?zcws and programs of the
Autho ;-}f mcizzéma the E‘gf;s‘ze Resoluts andfor the' coustraints on &weigpmeﬁi identified In
the Reuse Plan, *ﬁciu.ﬁng lack of available wa _;;m Wwastewater and solid waste disposal
Capacﬁ'}’, and inadequate transportation and oiher services and iffastructure.

(it The Authorty s?zeég
advising all current and futur
development of such property shall be

{3 I:; the evem the Am orfty reteives, purchases, or acquires, | by any means, fee
interest title 1o property within the Fort Ord téfritory, the Authority shall record 2 covenant
running withthe land advising all future owners of such property that development and use of the
property is s:.ibieci o the R Reuse Planand that devalopraent of such property shall be Timited by the
Reuse Plan, the ;}a,‘.czes and programs of the Authority, Including the Master &ymimun, andfor
constraints on developmenr identified in the Reuse Flan, incheding lack of available water snt;;w
wastewater and solid waste disposat capacity, and inadequate transportation and other services

and infrastructure.

B.01.026. FROCEDURES FOR CONSISTENCY DETERMINATIONS FOR
EEGI*L&TE?E &%Z’%Eé {ISE BECISIONS.

(&)  Eachland use agency Sh&i s:f"mz i xecmiatwe land use decisions affecting
property in the territory of the Authortty to the Exa utive Officer for review and processing.

(b}  All submissions regarding 2 iaezeiaﬁw land use decisionshall lﬁﬁﬁ,é&
{1} A compléis copy of the legislative land use deﬁ*szsm, including related or
app icable texs, maps, graphics, and studies;
{2} A copy of the resolution or ordinance of the legislative body approving the
legislative land use decision, adopted at the conclusion of a noticed
hearing certifying that the portion of & legislative land use decision

|
|
s
(
i
i
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applicable to the Fort Ord territory is intended to be carried outin 2

manner fidly in conformity with the Reuse Plan and the Authority Act;

A copy of all staff reports and materials presented or made available to the

legislative body approving the legislative decision, or any advisory agency

relating 1o the legislative land use decision;

{4y A copy of the completed environmental assessment related to the
legisiative land use decision;

{5} A statement of findings and evidence supporting the findings that the
legisiative land use decision i consistent with the Reuse Plan, the

Authority’s plans and policies, including the Master Resolution, and is
otherwise consistent with the Authority Act; and

{6} Such other materials as the Exsoutive Officer deems necessary or
appropriate and which have been identified within 15 days of the receipt of
the iterns described in subsection (b) of this Section. )

{cy  Within 90 davs of the receig;% of alf of the items described in subsection (b) gbove,

or from the date the Executive Officer accepts the submission as complete, whichever event

occurs first, the Aa:zmmy Board shall conduct s noticed public hearing, calendared and noticed
by the Executive Officer, to certify or refiise fo certify, in whole or in part, the portion of the
Zeg;alati ve land use decision applicable to ‘Fort Ord tervitory. The Authority Board shall adopt a
resolution making ﬁadmgs i support of its decision, such decision shall be rendered within the
tima frame described in this section, and such decision shall be final. In the event the Authority
Board fiils, within the time frames described in this section, to conduct a public hearing or tzke
action on determining whether the land use decision is consistent with the Plan and the Authority
Act, the land use agenoy may file, upon ten days notice, & request with the Executive Officer to
have the matier placed on the next Board agendz $or s noticed public hearing to take actionto
consider the consistency finding and the Board shall tuke action at such noticed public hearing and

such decisiem sha¥l be final,

(d)  In the event the Authority Board finds, on the basis of substaniial svidence
sapported on the record, that the legislative act is consistent with the Reuse Plan and this Chapter,

the Awthority Board shall certify the legislative act pursuant to the provisions of the Authority

ot

{e}  Inthe event the Authority Board refuses to certify the legislative land use decision
inn whole or in part, the Authérity Board’s resolution making findings shall include suggested
modifications which, if adopted and transmitted o the Authority Beard by the affected land use

ncy, will allow the legistative Tand use decision to be certified. If such modifications are
adopted by the affected land use agency as suggested, and the Executive Officer confirms such
modifications have been made, the legislative land use decision shall be deemed certified. Inthe
event the affected land use agency elects to meet the Authority Board’s refusal of certification in &
rmanner other than as suggssted by the Authority Board, the legislative body of the affected land
use agency shall resubmit its legislative land use decision to the Executive Officer and follow the

procedures contained in this Section.




{fy Mo legislative land use decision shall be deemed final and complete, nor shall any
tand use entitlement be issued for praz}_erty affected othérwise permitted by such legislative land

use decision unless it has been certified pursuant to the procedures ﬂehsmbed_ m this &ecﬁm.

(g}  The Awthority Board may only refuse to certify zoning ordinances, zoning district
maps, or other legislative fand use decision o the g Dr"unds that such acézmzs do not conform with,
or ars inadequate to carry out, the provigions of the general plan, certified as consistent with the

Reuse Plan przz-‘sz:mf to the provisions 43’; this ‘*iﬂ.;{;:z, a@g‘r‘tﬂabie to the affscted property.

{hy "‘xfcﬁw* in thzs Saﬂiiszz or inl this Chap{ﬁz shall apply io or be construed
adversely affecting any consistency detetmination previously obtained by a land use aff‘ien{}y and

certified by the At ﬂme:iy be&d pﬂfﬁﬁaﬂ‘i to ihﬁ I%,.ﬁh{} ;{y ‘Act,

2.561.034, REVIEW GF ﬁgmemm'z‘ EY\FI’}.T’{;E"%EWS

{a)  Afier the portion of 3 géneral plan apgixcabza 1o B?z:vﬂ Ord territory has become
effective, deve k:s "Aent revsew aB ity wfzﬁ:zsf sach rsmt;fz}ﬂ t&,mt Y s:;a& be exe* 1sed by the

ia:zé use agaﬁ

) %
Section u; {)zi} azzd *;;f‘ dms:mﬁ}s it "g, é nying, or cmaztanﬁ i
entitlernents are consistent with the adopied uitd Cerified general QE,M, the ?ﬁuqa Pia* andisin

ammpézanf;:e with C,,{};x anﬁ'a_j% ;r‘a,:ph{:a&ie iawsa. :

. __g_;v ﬁ’%ﬁ property

L} aﬂ‘w c.,:::zs;gm of ceveis;z}:eq* entitlements Gf a land use ags
J‘ﬂ«;g -;Jp

within the w:emtarg ofthe z‘mhh‘f?y tiay be raviewed by the Authority Bsm gl
or may be appaaled to the Authority Hoard, subject to the procedures ;:?:;"Jiﬁ”é in this Section.
Mo development entitlement shafl be deemed ﬁr_ai and complste u wetil £he appeal and review
proceduras specified in this Section and Sections 8.01.040 and 8,01.050 of this Chapter bave been

FEERN et

exhausted.
{c}  Thbeland use agency approving a ‘,,eveéugﬁgm entitlement within the jurisdigtion of
the Anthority shall provide aoic of apprcva. or conditional approval 16 the Executive Officer.

Notice of approval or conditional approval of a development entitlement shall include:
{1} A complete copy of the appreved development entitlement, including
- related or ap?ﬁsa?:&e test, map g:n;;‘ws dng studies.
(y A copy of fall staff reports a:lé materials gﬁscat.d or made available to any
hearing body that reviewed the development erititlernent.
{3)  Acopy of the completed envirormental assessident rezagea to th
dex Mﬂgmmt entitlement.

h




REVIEW OF DEVELOPMENT ENTITLEMENTS BY INITIATIVE OF

8.01.048. .,
THE AUTHORITY BOARD.

Within 35 days of the receipt of all of the notice materials described in subsection {d) of
Section £.01.030, the Authority Board, on its own initiative, may consider a resclution setting a
hearing on a development entitlement affecting Fort Ord territory. The Authority Board may
continue the matier of setiing g hearing once for any reason. In the svent the Authority Board
doss not act to set the matter for hearing within the 35 day time pesiod or at the continued
eeting, whichever event is last, the decision of the fand use agency approving the development
entitiement shall be deemed final and shall not be subject to review by the éﬁtheriiy Board
pursuant to this Section. Nothing in this section shall be construed as abrogating any rights that
any person may have to appeal development entitlements to the Awuthority Beard pursuant o
KRection 8.01.050. Inthe event the Authority Board sets the matter for hearing, such hearing shall
commence at the first regular meeting of the Amﬁanty PBoard following the date the Axrthority
Board passed its resolution setting the matier for hearing or.at & special hearing date prior to such
regular meeting. The Authority Board may continue the matier once. In the event the Authority
Board fails to taeke action an the development entitlernent vithin such time period, the
development entitlement shall be deemed approved.

8.01.054. REVIEW GF DEVELOPMENT ENTITLEMENTS EY APPEALTO
AUTHORITY BOARD.

()  Within 10 days of & land use agency'approving a development °n,1t§e-zem, any
erson aggrieved by that approval and who participated either ofally o7 In writing, in that

agency’s hearing on the matter, may file a written appeal of such approval with the Executive
Officer, specifically s&t‘éﬁg forth the grounds for the appeal, which shall be Emited to Issues raise
at the hearing before the land use agency. The person filing the appeal shall pay & filing feeinan
amount equal to the fes for appeal of combined development pérmits as established by the
Monterey County Board of Qupermsars for the cost of processing the appeal. The Exscutive
Officer shall set, schedule, and notice a public hearing before the Aﬁh{ﬁty Board. Inthe event
the Authority Bo&d fails to act on the development entitfement within the time periods spesified
in this Section to conduct 2 public hearing and take action within 60 days on determining whether
the devfeiﬁpmﬂ:?. entitlement is consistent with the Reuss Plan and the Anthority Act, the land use
agency may file, upon ten days notice, a request with thé Authority Board to have the matter
pldced on'the néxt Board agenda for a noticed public hearing to take action to consider the

development entitlement.

(b} At the time and place noticed by the Executive Officer, the Authority Board will
conduct 2 hearing on the development entitlernent. The Authority Board may continue the matter
once for any reason.

{c} Said contlnued hearing must be rescheduled to a date that is not later than 35 days

from the date of the initial hearing date. In the event the Authority Board determines the
developrent entitfement is not consistent with the Reuse Plan, the development shall be denied

7




and the Authority Board’s decision s}:aﬁ be final. In the event the Authority Board determines the
development emitlement is consistent with the Reuse Plan, the Authority Board shall approve %he

development entitlement.

8.0LO60.  SUPERCESSION,

In: the event of a conflict or inconsistency between this {Zhagi 6T the Master Resolution
and the Reuds Plan, the Dévelopment snd Resource Plan, and other aésuzeﬁ FORA policies and
procedutés in s'ag&rds to legistative land use decisions smé.rerdev’ lopment ent::ée:ﬁents affecting
lands wt?.ﬁm the aﬁ‘em&é fﬁ”‘fg{.};"}y the provisions of this e ka’ei a&ver;;

S,ﬁi,f;?&, ' F{}RA AS RES?{}*»?Q}'ELE :&&Eﬁﬂ% %?{EER {,‘5{3%

In taking aotion on &k legistative Lami {iw,s;@-}s aqd fsr review of all dévelopment
entitiements, the Authotity Board shall act 2s a responsible agency :ﬂée; CEQA.

5.01.080,  ADMINISTRATIVE Marg:ﬁ%s.

43
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Any administrative decision mads by the Exec ppesl 18
Avthority Board within 15 days by comapleting and f%aigg_;almﬁi;;s of appeal at the \;ﬁse of the
Executive Officar. ' ' :

Article 8,02 CONSISTENCY ﬁzmmfm{}ﬁ CRITERIA.
8.82.010. LE{%ISL%’,?&?’E L&Nﬂ %J‘ZE IBE(ESE{}?‘«: Q{}N%EST&{ZY

In the review, ev&uamrﬁ a;:é da‘a; &ﬂaﬂuﬂ of consistency reg garding legisiative

(&}
land use decisions, the Awthority Board shall disappro Tove any legistative Tend use decision for
which there is subs :a::‘gai eﬂéeﬁca mg'g'*rt&?* byther trzat -
{0 ] sliows more intense land mses than the

rthe affected tervitory;

{23 ;av'»é éﬁf&l{};}ﬂ" msp uense than the density of use

parm.ztéé in the Reuse Plan for the affected feritory;
{3}  Tsnotin substaniial ﬁqﬁm&zea vith applicabls programs specified in the

Reuse Plan and Section 8.02.020 of this Mastér Resolution,
{4}  Provides uses which eﬁnfﬁs;t or are incompatible with uses permitted or
alicwed in the Reuse Plan for the affected praﬂmy or whick conflict or are
mcompanuze with opes space, reciéational, or kabitat management areas
within the jurlsdiction of the Afithority;
{53  Doesnot reguire or otherwisep ovlée for the financing and/or nstallation,
construction, and maintenance ﬂf all infrastructure necessary to provide
adequate public services to the property covered by the legislative land
use decision; and

e




Does not require or otherwise provide for implementation of the Fort Urd
Habitat Management ?ian.

-(6)

{b)  FORA shall not prechude the transfer of intensity of land uses and/or density of
development involving properties within the affected territory as long as fhe land use decision
meets the overall intensity and density criteria of Sections 8.02.010(z)(1) and {2) above as long as

the cummlative net density or infensity of the Fort Ord Territory is not ncreased.

{c) The Authority Board, in its discretion, may Hnd a iegzsiatwe *anci use decision is in
substantizl compliance with the Reuse Plan when the Auzho*zty Roard finds that the appiwant land
use agengy has démonstrated compliance with the provisions specified in this section and Sestion

2.02,020 of this Master Resolifion.

SPECIFIC PROGRAMS Aﬁf}} MITIGATION MEASTR] S FOR”

8.02.020,
INCIATSION W LEGISIA’I’IVE LAI‘H} USE DECI%ON::

\-«-‘u«.‘.,.,‘»w‘_“ s

{a) Prior to zﬁpravmef maevempm‘ tfﬁmégmzn.s, aaf:h Eami S8 agency §
protect natural resources and opex spaces 6 Fort Ord territory by including the open space and
conservation policics and programs of the Reuse Plan, appﬁcaaie to the land use agency, into their

respective general, area, ar‘ﬁ specific plans.

Each fand use dgendy shall review each application for 2 development

ﬁnﬁfiﬁmeﬁt for cémpatifiifity with adjacent open space land uses and
reqwz‘e sutaéie "peﬁ space buffers to be Incorporated into the |
d”’ﬁf“ic} ment pi‘aﬁs Bfany patsaﬁa&y meaﬁ;a;vis land uses s & condition

of pm*em: apgrma?

factto

4

When buffers are raqulmé asa ccnd;tion of approval adjacent to Habitat
%{aﬁagﬁmevt areas, the buffer shall be designed in 2 mammer consistent with
those guidelines set out in the Habitat Management Plan. Roads shall not
be allowed within the buffer area adjacent to Habitat Management areas
except for restricted access maintenanuce Or emergency access roads.

o

{(6) Each i,ad use agency shall inchude policies and programs in their respective
applicable general, ares, and sg&:tﬁc plans that will énsure consistency of future use of the |
property within the codstal zone through the miaster plenning process of the California De pariment
of Pagks and Recrestion, if applicable. Al fisture use of sach property shall comply with the
requirements of the Coastal Zone Managemient Act aﬁf? the California Coastal Act and the coastal

consistency determination process.

{c}y  Monterey County shall include policies and programs in its applicable general, area,

and specific plans that will ensure that future development projects at East Garrison are compatible
with the historic context and associated land uses and dévelopment entitlements are appropdately




conditioned prior to spproval.

(d)  Eachland use agency shall inchude pchczes and proazams iz their respective
applicable geveral, area, and specific pf'i"is fi% t sh*ﬂl z‘ﬁia TeC ezzwm in ﬁnmfmmemaﬁy s“xz:amg

easi inchading, b{,t fmt b .
animial comununities to passive, low .measﬁy fe{::eazzﬁ-),, ﬁa&andant onthe: {”Sajﬁfé& :-Lra ueﬁ'patib%e
with its long term protection. Sach ﬁa:mes and programs shall pf&.s%}fi passive low density

TeC rea?mn if ihf: naard 3 asswe, icw éﬂa%r‘yh ty recreation will conipromise the ability

i’zﬂ {35113'53."‘{31 af ti;e wmmé: g dzs*wz_ﬁ or E&:ghac_haeda a,ié ﬁzscmzrarfﬂ new igr?é uge é»mmes

a”z #xe peien*za% EulSchi»ﬁS or z*azarés Wﬁh.:i az;d m cigsu azc*mm*y to residential areas,

S BEETICY mﬁz j‘:ﬂ::&&c“ on over prap' f*jf ir; the Army wbandzed
&l écaﬂrﬂes 3;3{5?353#5 and gre A5 OF z;;,, Ren use ?ian concerning
1.: OV &pg u,;ﬂa*e mpez:::w@ : :iO‘i" DiB 2SET aﬂeﬁ and reuse of

d by the sffected land use. agsasv in theiw ;mspec:, 5 appifsaam

;'j,sz oric pmperty as detel
generzl, ares, and spacific plans.

’i"':xu {i i z‘sﬁ’ ’f Mo t;zev saa;; amss:é the Greater I “yias:fers v ?_ﬁ;s::sa la Area P’;an

{g;%

"‘t{:‘arﬁsea sk an e&p’@n

mzxaf@ nses © yafszsiﬂm it 7
G g} fan 1“& +‘1¢ Bast TEISON & d gich ai‘}sﬁ*‘lﬁc pzan shall

County shall adopt at least one speei :
be approved ses.ere é gt gﬁ.’&z{ eﬁ%ﬁﬁemam shall be approv sé for such dren.

} 3-«-:&51; I&m a8 ace:.c:;v‘ si:a.z hm chude 1 pﬂwzw and p; 39;5;_,,3 il

"-é svizri Wae‘se z:wért.ﬁn aué re c ;ng g“sg:am’ aur-hcabie w Fort Ord
territory consistent xmah ﬁ:e provisions ofthe Sahfamza Integrated Waste
- Management Actof ;%’9; Public 'R.éee&zcex Code Section 40000 et seq.
{2} Aprogram that will ensy t‘.i‘ia’f; h lanid ube agency carries out all action
necessary o ensure that the staliation of water s.,.,;piy wells comply with
State of Californis Water Well Standards and well standards established
by the Monterey County Health Department; and
{3)  Aprogram that will ensure that each land use ageney carries out all actions
necessary 1o ensurs that {L*zz“bmzm and s*ﬁrage of poteble and noa-




potable water comply with State Health Depariment regulations.

> Each land use agency shall include policies and programs in their respective
applicable general, area, and specific plans to address water supply and water conservation. Such
policies and programs shell include the following:

(1

5

&)

dentification of, with the assistance of the Monterey County Water
Resources Agency and the Morderey Pendnsula Water Management .
District, potential reservoir and watér impoundment sites and zoning of
such sites for watershed use, thereby precluding urban development;
Commence working with appropriate agencies to determine the feasibility
of developing additional water sa;agsiy sources, such as water importation
and desalination, and actively pazt.czpzts in implementing the most viable
option or options;
Adoption and enforcement of 2 water conservation ordinance which
inchides requirements for plumbing retrofits and is at least a5 stringent a5
Regulation 13 of the Montersy Peninsula Water Management District, to
raduce both water demand and effluent generation.
Agtive participation in the support of the development of “reclaimed” or
“recycled” water supply sources by the water purveyor and the Monterey
Regional Water Pollution Control Agency 10 ensure adequate water
supphies for the territory within the jurisdiction of the Authority.
Promotion of the use of on-site water collection, incorporating measures
such as cisterns or other appropriste improvements to collect surface water
for in-tract irrigation and other pon-potable use.
Adoption of policies and programs consistent with the Authority’s
Development and Resource Management Plan 1o establish programs and
monitor development at territory within the jurisdiction of the ﬁu%hon‘y o
assure that it does not exceed resource constrainis posed by water supply.
Adoption of approprizie land use reguletions that will ensure that
development entitlernents will not be approved until there is vedfication of
an assured long-tesm water supply for such development entitlements.
Participation in the development and implementation of measures that will
prevent seawater introsion into the Selinas Valley and Seaside
groundwater basins,
Implementation of feasible water conservation methods where and when
determined appropriate by the land use agency, consistent with the Rense
Plan, including; dual plumbing using non-potable water for appropriate
functions; cistern systems for roofttop run-off, mandatory use of reclaimed
water for any new golf courses; limitation on the use of potable water for
golf courses; and publication of annual water reports disclosing water

consumption by types of use,

(k¥  Eachland use agency shall include po.zvzes and programs in their respective
applicable general, ares, and specific plans that will require new deveiopmem to demonstrate that

i1




all measures will ba taken to ensure that storm water runoff is windized and infiltration mevimized
in groundwater yecharge aveas. Such policies and. programs shall inchade;

{1y P’fﬁy&l‘&ﬁi)ﬂ adoption, and enfbroement of a storm water detemiion plan
that identifies potential storm water detertion design and irhplenientation
measures to be considered in all .;raew ém:eiapmem intorder fo intrease
gioimdwater recharge and ﬁﬁ‘zﬁ?}f *eﬁuue pﬁtemiai {br firther seawater
intrusion and provide for an aug ati

2 ?'ezxazatmﬁ, a.;e;}ﬁen, az;é ,;mé

eéR s& ﬁﬁé z:eﬁeiop
ﬁzmr& éeveih?meT Such

—é pr:}srams that snsure that all
ot with the hazdrdotis and toxic materials

. {m} Toe a}; a*.f‘h fite acceptable to the
Calift %ma E}'-*p ol aiid restrict excavation
or any soil move ;z%sz on t?ssa parf* fc% w@e "{m‘:a*rﬂaveﬁ with

Eﬂexgﬁéadm ardnance and explosives
development, or g c,.mé ﬁ;ﬁ"‘juj : of any type 1o be caused of ctherw:se &z:ey"wsd to ocour
w;,,hc-'* complian Wth fre ord) : 58 ég c'}( shiall ot pake a_;y substantive change

proval by DTSC. - -

{3 ’r"af‘ﬁ land use agency ch 'A = polidies and programis in respestive
applicable general, avea ”‘iﬁf}i} fep at I ensure an’ T 1 ;:5 al transportation
rieawaf‘ 0 85CesS ’ae zermtu:sr 'm}&e‘ “;,ge'gaﬁs&mmﬁ“ the Authorit ¥, consistent with the
standards of the T apsiserm;x__-. gency {}f Mohie ey Cotnty, Such policies and programs shali
inchide: :

(1)  Establishment and provision of & dedicated ﬁ,n,_mg mechanism to pay for
the “fair share” of the impact on the regional transportation system caused
" or contributed by dev relopment on terfitery wg%ga the jurisdiction of the
A;t‘wnty, and
{2y Supportand ::a—zmpatﬂ il raazs:zaz and state planving efforts and fundin
‘ pru;%ﬂ'ns to pravide an efficient regional transportation effort to ascess
rort {31'& territory y : .

{o}  Each land use agency shall include policies and programs in their respective
applicable general, area, and s-‘ecn‘ic plans that snsure that the design and construction of all major
arterials within the Lem’i@‘y under the jurisdiction of the Authority will have direct connections 1o
the regional network consistent with the Reuse Plan. Such plans and policies shail include:

i:.;




(D reparation and adoption of policies and programs consistent with the
Authority’s Development and Resource Management Plan to establish
programs and monitor developrent fo assure that it does not exceed
resource constraints posed by transporiation facilities;

{2)  Design and construction of an efficient system of arterials in order to

connect 10 the regional transportation systern; and
Designate local truck routes to havé direct access to regional and national

truck routes and 10 provide adequate movement of goods into and out of
the territory under the jurisdiction of the Authority.

{p}  Eachlznd use agency shall i'n'z:miée policiés and programs in their respactive
applicable general, area, and specific plans tp provide regional bus Service and facilities to serve
key activity centers and key coaridors within the territory under the _;unsdzcmn of the Auhanty in

3 manner consistent with the Reuee Plan.

{¢)  Eachland use agency shall adopt policies and programs that ensure development
and cooperation in a regional law enforcement program that promotes joint efficiencies in
operations, identifies additional law enforcement needs, and identifies and seeks to sscure the
appropriste funding mechanisms to provide the required services. C

{1y  Eachlaud use ageﬂc ‘4 shal. mc?u{ie policies and progravos in their respective
applicable general, area, and specific pm that epsure development of a regional fire protection
program that promotes joint efficiencies in operations, identifies additional firs protection needs,
and identifies and seeks to secure the appropriate finding mechanisms o provide the required

services.,

{s)  Eschland use agendy shall include policies and programs in their respeetive
applicable general, ares, and specific plans that will ensure thaf native planis from gn-site stock will
be used in all Iandscapmg except for turf areas, where practica! and appropriate. In areas of native
plant restoration, all eultivars, including, but not limited to, manzanitd and ceanothus, shall be

obtained from stock arigjmnng on Fort Ord temitory.

8.02.030. DEVELOPMENT ENTITLEMENT CONSISTENCY

' (2) ~ Inthe review, evaluation, and determination of consistency regarding any
development entitlement presented to the Authority Board pursuant to Section 8.01.030 of this
Resclution, the Authority Board shall withhold & finding of consistency for any development

entitlernent that:

(1}  Provides an intensity of land uses which is more intense than that provided
for in the applicable legislative land use decisions which the Authority Board
has found consistent with the Reuse Plan;




{2y Is more dense than the ée:zsﬁ}? of dﬁveﬁggzmem peﬁmﬁeé i pﬁca%m

in
legistative land use decisions which the Anthority Ei}a has fo
consistent with zhe Reuse Plam; -

(33 Tsrot conditionsd upon pr oviding, ;zez‘fennmg, funding, or making an
agresment guaranteeing the provision, performarice, or funding of all
programs applicable to the devel lopment entitiement as specified in the
Retise Plan and i Section 8. (}2 o200 ﬁus', nastér Resgimxsu and consistent
With local determinations mad mrs*aaut o Bect 1{§‘ﬂ % £72.040 of this
Reschition, )

{4}  Provides uges which smf,.ct or are Jif‘(}ﬁyﬁﬁble with uses permitted or

allgived in the Reuse Plan for the affected property of which conflict or are

nico rng;afz%ze with Open space, 1o zrea nal, oF i*zb}tat ﬁmﬁaﬁﬁmeﬁa BrEas

C L withinthe ;zmad;cﬂﬁn of the Auitho

) Doss not reguire or otherwise F“avzi for thie Frnsnsing g, and snsaaja,.z{m,

construction, and meintenance of all infrastruchure fiecessaty fo provide

adeguate public services fo the property cwe:&d i zhe apzhcasie legistative

izné use decision,

C.b.

& Fort Ded

(6}  Dlogs motrequie or o:hyrwsse provide fﬁr lﬁpl?“'isv”iaﬁ{} i)f e Fort
H bitat ?«famg%mﬁm?aaa i e :
{7} Isnor copsistent with the Highway T Sceric Coridor design mﬁém@s as
sacéz. srauéafés may be developed and a“pr ved by the Authority Board.

Trals AT AF .

8.02.848, - éﬁﬁ?ﬁﬁﬁ %}%’ %E{}Hﬁ{‘ﬁ}} ?RﬁGFﬁMS

Nod veisp*mri #r‘izt}eﬂem shah be s.gs'“meg or canditionsily appmxzeé within the
jurisdiction of anm j land use agency uniil the land use agency has faken appropriste action, in the
disoretion of the land use agency, to adopt the programs specified in the Reuse Plan, the Habitar
Managernent Plan; the Development and Resotirce l‘f'" !gaeme; nt Plan, the Reuse Flan
Environmental Impact Report Mitigatio aud Mo*ax{:xﬁw ?"“1 wn;.. this Ma er Rf*agi ation
applicablato such development e:*méﬁiem S

Article 8.03. ENVIRONMENTAL QUALITY

&.03.0140. ENVIRONMENT: ML QB&T&’ AH}& PURPOSE.

The p fzpesaa of this article is to provide guidelines for the study of proposed activities and
the effect that such activities would have on the enviromment in accordance with the requirements
of the California Environmenta! Quality Act (“CEQA™).

2.83.022  DEFINITIONS.

Except as otherwise defined in this section, words and phrases used in this article shall have

[y
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the same meaning given them by Chapter 2.5 of the California Environmental Quality Act and by
Article 20 of the State CEQA Guidelines.

8.03,830. STATE CEQA GUIDELINES ADOYTED.

The Authority hereby adopts the State CEQA Guidelines (“(uidelines™) as set forth in Title
14, Section 15000 et seq, of the California Adwminisirative Code and 4s may be amended from time
to time. This adoption shall not be construed se as to Hmit the Anthority’s ability or ambority to
adopt additional implementing procedures in accordance with Section 15622 of such Guidelines, or
10 adopt other legistative enactments the Board may deem necessary or convenient for the

protection of the environment.
8.03.049, EXECUTIVE OFFICER’S RESPONSIBILITY.

{a)  The Executive Officer shall, consistent with FORA obligations:
{1}  Genersie and keep a fist of exempt projects and report such list to the
- Board.

{2)  Conduct iHidal studiss.

{3}  Prepare negative declarations.

{4y  Prepare draft and final environmental impact reports.

(5}  Consult with and obtain comments from other public agencies and
members of the 'w%ﬁdwéfn régard to the environmental effect of projects,
including “scoping” mestings when deemed nscessary or advisable.

(6}  Assure aéﬁaﬁate opportunity and time for public review and commenton a

- draft environmental Enpact report or segative declaration.

(7%  Evaluate the adequacy of an enviresmental impact report or negative
declaration and make appropriste reconmiendations to the Board,

{8y  Submit the final approprists environmental document to the Board whe
will approve or disapprove 2 projest. The Board has the authority to
cer*ify the adeguacy of the environmentsl document.

{9y  File documents required or authorized by CEQA and the State Guidelines

(10)  Coilect fees and charges necessary for the | impiementation of this

article in aimounts as may bé specified by the Board by resolution and

as may be amended fiom time to thme.

{11} Formulate rulés and regulations as the Executive Officer may determine
are necessaty or desirable to further the purposes of this article.

8.03.050. COMPLETION DEADLINES. -

{&) Time Hmits for completion of the various phases of the environmental review
process shall be consistent with CEQA and Guidelines and those time Hmits are incorporated in
this article by reference. Reasonable extensions to these time limits shall be allowed upon consent

by any applicant,

15




{by  Time lmits set forth in this section shall not apply 1 legislative actions,

{cy  Any time limits set forth in this section shall be suspended during an administrative

8;{33465& PUBLIC NOTICE OF ENVIRONMENTAL DECISION,

{a} Nﬁrxra of the decision of whether to prepare an ¢nvironmental impact report,
negative declaration, or declare a prujvc%: exempt shall be available F‘&; public review at the Office
of the Exeontive Officer. Notices of decisions shall be provided in a manner consistent with CEQA.

and the Guidelines,

(&)  Notice that the Authority proposes o adopt a negative declaration shall be
provided to the pwas at least ten (16} days prior to the date of the meeting at whick cms"fefaﬂm
of adoption of the negat ive declaration shali be given,

{&} Notice of decisions to prepare an envirpnmenia! @5& Teport, negative
solaration, or project exempiion ﬁ:a;; be given to all orgenizations and individuals who have
p 2
previously requested such notice. Notice shall also be given by publ "ﬁezx onetimeina
newspaper of general circuldtion in Mﬁmere}- County. :

03,870, APPEAL OF ENVIRONMENTAL DECISION.

(8) . Within §fieen (15) days after the Executive Officer provides ﬁeﬁce of a decision,
any interested person smay appea! the decision 10 the Boar rd by completing gmr‘ ng 2 notive of
appeal at the {Eﬁc# of the Executive Officer, :

{b The zppeiiant shall pay 2 fee in the amosut a5 specified & Section 8.01.050 (g} of
this Resohstior

{e) The Board shall hear all appeals of decisions on any environmental issue. The
hearing shall ise Lmz‘zal, i Caz‘yﬂsratcm of the mwcnmpnral or procedural issues raised by the
appellant in the written notice of appeal, The decision of the Executive Officer shall be presumed
sorrect and the burden of proof I shall be on the appellant fo &staaﬁsiz: otherwise. The Board may
uphold Of reverse the énvironmental decision, or remand the decision back to the Executive Officer
if substartial evidénce of procedural or significant new environmental jssues are presented,

{d}  The decision of the Board will be final. -

16
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8.03.080. CONFLICT DETERMINATIONS.

This article establishes procedural guidelines for the evaluation of the environmental factors
concerning activities within the jurisdiction of the Awuthority and in accordance with State
Guidelines. Where conflicts exist between this article and State Guidelines, the State Guidelines
shall prevail except whers this article is more restrictive,

Section 3. This resolution shall become effective upon adoption.

PASSED AND ADOPTIED this  day of , E?‘?é,-ﬁpsﬁ motion of Member
, seconded by Member , and carried by the following vote:

AYES:
NOEBS: |

ABSENT:
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DEED RESTRICTION AND COVENANTS

This Deed Restriction and Covenants is made this day of , 199,
by the Fort Ord Reuse Authority (“Owner™), a governmental public entity organized under the
taws of the State of California, with refersnce to the following facts and ciretmstances:

A. Owner is the owner of the real property described in Exhibit “A” to this Deed
Restriction and Covenants {“the property”), by virtue of a conveyance of the property from the
United States Government and/or the Undted States Department of the Army to Owner in
accordance with state and federal law, the Fort Ord Base Reuse Plan ("the Reuse Plan™), and the

policies and programs of the Fort Ord Reuse Authority.

B. Future development of the property is governed under the provisions of the Rense
Plan and other applicable general plan and land use ordinandes and regulations of the local
governmental entity on which the property is located consistent with the Reuse Plan,

C. The Reuse Plan provides that the property can only be used and develdped in a mammer
consistent with the Reuse Plan.

I, The Reuse Plan recognizes that development of alf property conveyed from FORA is
constrained by iimited water, sewer, transportation, and other infrastruciure services and by other
residual effects of & former mélitary reservation, inclading unexploded ordnance..

E. I is the desire and intention of Owner, concurrently with its acceptance of the
conveyance of the property, 1o recognize and ackunowledge the existence of these development
consiraints on the property and to give due notice of the same to the public and any future
purchaser of the property.

F. It is the intention of the Owner that this Deed Restriction and Covenants Is irrevocsble

and shall constitute enforeeable resirictions on the property,

NGOW, THEREFORE, Owner hereby Irevocably covenants that the property subject to
this Deed Restriction and Covenants is held and-shall be held, conveyed, hypothecated,
encumbered, leased, rented, used, occupied, and improved subject to the following restrictions
and covenanis on the use and enjoyment of the property , to be attached t0 and become a part of
the deed to the property. The Owner, for itself and for s heirs, assigns, and successors in

mterest, covenants and agrees that: )

I. Development of the property is not guaranteed or warranted in any mamner. Any
development of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, including the Authority’s Master Resolution, and
other applicable general plan and land use ordinances and regulations of the local governmental
entity on which the property is located and compliance with CEQA.




“

2. Development of the property will only be alfowed to the extent such developmment is
consistent with applicable local general plans which have been determined by the Authority to be
onsistent with the Reuse Plan, including restrainis relating to water supplies, wastewater and
solid waste disposal, road capacity, and the availabifity of infrastracture to supply these resources
and ssrvices, and dogs not excaed the constraint Hmitations described in the Reasa* Plan and the

Final Program Envii Forrertal Impict Repiort on'the Reuse Plan.

-

3. ‘ . ' .

4, This Deed Restriction and Covenants shall romain n £ farce and eﬁ'ﬁft ;mzaadxateiy
and shall be deemed to have such full force and effect upon the first conveyance of the property
from FORA, and Is hershy 4 eé ed and agreed 1o be 2 covenant xurthing with the ?aﬁd binding afl
of the Owmer's asS‘grs or sUc ces501s in intersss, S

5. I any provision of this Deed Rﬁsmctz;m and Covenants is held to be inva valid or for any
reason becomes unénforcaable, no other provision shall be thereby al affected or impaired.

AR FIE B

vkt

&. . Owner agress to record this Deed Restriction and Covenanis as soon 25 possible after
the date of execution. ~

N WITNESS WHEREOCF, the foregoing instrament was subsoribed on the day and year
first abowve written.

OWNER
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WOTICE OF APPLICATION OF PLAN AND DEVELOPMENT LIMITATIONS

This Motice of Plan Application and Development Limitations is made thig day of
, 199 | by the Fort Ord Reuse Anthority {“Authority™), 2 governmental public
entity organized under the laws of the Biate of California, with reference to the following facts

and clrcumsisnces

A. Authority, consistent with iis charge and obligations under the Fort Ord Reuse
vuthority Act, Title 783, Section | et saq., of the California Gover i Code, bag
Authority Asct 7.85, Section 67650, et fthe California Government Code, ha
repared and adopied a Fort Ord Reuse Plan (the “Reuse Plan™} as the controfling planning
document regulating and Hiriting development of property within the territory of the former Fort

Ord Military Reservation.

B. Fuwre development of the property is governed under the provisions of the Reuse
Plan, the policies and programs of the Authority, including the Authority’s Master Resolution,
and other applicable general plan and iand use ordinances and regulations of the local

governmental entity on which the property is located,

sed and developed in 2 manner

. The Reuss Plan provides that the properiy canonly be u

3

sousistent with the Reuse Plan,

. The Reuse Plan recognizes that development of afl property conveyed from FORA s !
constrained by imited water, sewsr, transportation, and other infrastructure services. !

E. Tiis the desire and intention of Authority 1o give due notice of the existence of these

< i
development constraints on the property within the territory of the former Fort Ord Miluary
Reservation to the public and any future purchaser of the property. ;

NOW, THEREFORE, Authority hereby gives notice to the public and any and ail fiure
oomars of property located on territory within the boundaries of the former Fort Ord Military

- Resepvation that .

e ) fo s or nimn A et s g M 2 At 2. o ot e b o e o ot i Bt WML Vele

1. Development of the property is not guaranteed or warranted in any manmer. Any
evelopment of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, including the Authority’s Master Resolution, and
other applicable general plan and land use ordinances and regulations of the ocal governmental
entity on which the property is located and complance with CEQA.

»

. Development of the property will ouly be allowed to the extent such development is
consistent with applicable local general plans which have been determined by the Authority to be !
consistent with the Reuse Plan, including restrainis relating to water supplies, wastewater and !




e

/:
3

f

/’V .

IN WITNESS WHEREOF, the foregoing instrument was subscribed on the day and year
frst sbove written,
Authority
ACKNOWLEDGMENT -

FAWPWINEOWTX I\FORADEEDLRES




Utban Village and Employment Center with approximately 85 acres dedicated to
Office/R&D and Business Park/Light Industtial land uses. These manufactuting and
possibly labor-intensive uses could create nuisances including increased noise, traffic, and ait

~ pollution, which may adversely affect the recreational opportunities and experiences at the
Youth Camp District. The MOUF-POST facility would also potentially conflict with the
Youth Camp District due to noise and public safety risks.

The following policies and programs developed for the Dragft-Fort-Ord Rouse Plan for Montetey
County relate to both the protection of open space and compatibility of open space areas with
adjacent ateas:

Land Use Element

Recreation/Open Space Land Use Pohcy A-1: The County of Monterey shall protect
encourage-the-conservatonand-presesvation-of irreplaceable natural resoutces and open

space at former Fort Oxd.

Program A-1.1: The County of Monterey shall identify natutal tesources and open space,
and incorporate them into Greater Monterey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Monterey shall cause to be recorded a Natural Fcosystem
Fasement deed restriction that will run with the land in perpetuity for all identified open
space lands.

Recteation/Open Space Land Use Policy B-2: The County of Moinfétrey shall tse open
space as a buffer between various types of land use.

Program B-2.1: The County of Montetey shall teview each development project at former
Fort Ord with regard to the need for open space buffers between land uses.

Recteation /Open Space Land Use: Program E-1.6: The Youth Camp District in the
Resetvation Road Planning Area is intended for tehabilitation of the existing travel camp.
The County of Monterey shall assure that this planned use is compatible with adjacent land
uses which may include a public safety agency training facility with shooting ranges in the
East Garrison area located to the East.

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate
with the universities, colleges and other school districts ot entities the planning of both
public lands designated for university-related uses and adjacent lands.

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major toadways near residential or
university areas, location of the York School augmentation atea adjacent to the habitat
management area, and siting of the Monterey Peninsula College’s MOUT law enforcement
training progtam in the BLM Management/Recteation Planning Area.

Further policies regarding the general protection of open space ateas can be found in Section 4.3 -
Recreation and Open Space Element of the Prafi-Fert-Ond Reuse Plan. Additional policies and

Environmental Setting, impacts and Mitigation Fort Ord Reuse Plan EIR
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programs to ptotect natural habitat resources and implement the HMP ate listed in Section 4.4.3 -
Biological Resources section of the Consetvation Element.

While these policies and programs tequite the identification of open space and natural habitat areas
and review of compatibility with adjacent uses, they provide no mechanism for assuting that
incompatible land uses will not be introduced. Thetefote, significant adverse impacts on adjacent
open space areas may occut. Implementation of the following mitigation measure would reduce
potential impacts to the extent that they would be considered less than significant.

Mitigation: Amend Program B-2.1 within the Fort Ord Reuse Plan to state: The County of
Montetey shall review each future development project for compatibility with adjacent open
space land uses and require that suitable open space buffers are incorporated into the
development plan of incompatible land uses as a condition of project approval. When

buffers are required as a condition of approval adjacent to habitat management areas, the
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer area except for
testricted aceess maintenance or emefrgency access toads.

2. Impact: Development in the Coastal Zone

Implementation of the proposed project would result in development of the coastal zone. In the
Fort Ord Dunes State Park Planning Area, the DrafiFort-Ord Rense Plan proposes a 59-acre multi-use
area, a 23-acre future desalination plant, and 803 349 actes reserved for park and open space. This
coastal area, which contains significant environmental and natural resoutces, would be managed by
the California Department of Patks and Recreation (CDPR) for habitat testoration and limited
visitor=serving activities: Development-of-the-proposed-multi-use-area; which-would-potentially
include a 40-room lodge (including Stilwell Hall) and other associated facilities, has the potential to
destroy ot disturb a pottion of these tesoutces. The following policy and programs relate to
protection and approptiate use of the coastal atea:

Land Use Element

Recreation/Open Space Land Use Policy E-1: The County of Monterey shall limit
recteation in environmentally sensitive areas, such as dunes and ateas with rare, endangered,
or threatened plant or animal communities to passive, low-intensity recreation, dependent on
the resource and compatible with its long tetm protection.

Program E-1.1: The County of Monterey shall assist the CDPR to develop and implement a
Mastet Plan for ensuting the management of the former Fort Ord coastal dunes and beaches
for the benefit of the public by testoring habitat, recreating the natural landscape, providing
public access, and developing approptiate day use and overnight lodging facilities (limited to
a capacity of 40 rooms).

Program E-1.2: The County of Motterey shall assist CODPR to catty out a dune restoration
program for the Fort Otd Dunes State Patk.

Additional policies and programs to protect natural habitat in the coastal zone and to implement the
HMP are described in Section 4.10 and are listed in the Biological Resoutces section of the
Consetvation Element. Any development in the coastal zone would need to be consistent with the

Fort Ord Reuse Plan EIR Environmental Setting, Impacts arid Mitigation
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Attachment F to Iltem 8a
FORA Board Meeting, 3/14/14

Law Offices of
Thomas N. Lippe, aec
201 Mission Street Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, CA 94105 Email: lippelaw@sonic.net

January 8, 2014

Board of Directors

Fort Ord Reuse Authority
920 2nd Avenue

Marina, CA 93933

Re: January 10, 2104 Meeting, Agenda Item # 8b: Certification of the 2010
Monterey County General Plan

Dear Chairperson Edelen and Members of the Board:

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord
Reuse Authority’s (“FORA”) pending certification of the 2010 Monterey County General Plan
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and
8.02.010.

T am writing to clarify, amplify, and add to several comments that the Sierra Club and others
have previously submitted regarding inconsistencies between the 2010 County General Plan and the
Base Reuse Plan. The Sierra Club objects to FORA certifying the 2010 County General Plan
because the 2010 County General Plan is not “consistent” with the Base Reuse Plan for a number
ofreasons. This letter will explain both specific inconsistencies and the legal standard that governs
FORA'’s determination of “consistency.”

1. The 2010 County General Plan Is Inconsistent with the 1997 Base Reuse Plan Because
it Weakens or Omits Applicable Base Reuse Plan Policies and Programs.

a. The County General Plan/Fort Ord Master Plan Weakens or Omits Three of
the Reuse Plan’s Recreation/Open Space Land Use Policies or Programs: Policy
A-1, Program A-1 and Program B-2.1.

The Land Use Element of the Base Reuse Plan establishes Recreation/Open Space Land Use
objectives, policies and programs that pertain to base land east of Highway 1 within Monterey
County’s jurisdiction. (Reuse Plan, pp. 213, 262-264, 270-272.) The Reuse Plan Recreation/Open
Space Land Use objectives, policies and programs include four “objectives,” seven “policies,” and
nineteen “programs.” (Reuse Plan, pp. 270-272.)

The 2010 County General Plan contains a section entitled “Fort Ord Master Plan, Greater
Monterey Peninsula Area Plan.” (County General Plan/Fort Ord Master Plan, p. FO-1.) The Land
Use Element of the County General Plan/Fort Ord Master Plan restates, with three notable
exceptions, virtually all of the Reuse Plan’s Recreation/Open Space Land Use objectives, policies
and programs. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-24,) The three
exceptions are Policy A-1, Program A-1 and Program B-2.1.
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Reuse Plan Recreation/Open Space Land Use Policy A-1 provides: “The County of
Monterey shall protect irreplaceable natural resources and open space at former Fort Ord.” (Reuse
Plan, p. 270 (emphasis added).)! Corresponding Policy A-1 in the Land Use Element of the County
General Plan/Fort Ord Master Plan reads: “The County of Monterey shall encourage the
conservation and preservation of irreplaceable natural resources and open space at former Fort Ord.)
(County General Plan/Fort Ord Master Plan, p. FO-21.) As a result, the County General Plan/Fort
Ord Master Plan replaces the words “shall protect” with the words “shall encourage the
conservation and preservation of.”

Reuse Plan Recreation/Open Space Land Use Program A-1.2 provides: “The County of
Monterey shall cause to be recorded a Natural Ecosystem Easement deed restriction that will run
with the land in perpetuity for all identified open space lands.” (Reuse Plan, p. 270.) The Land Use
Element of the County General Plan/Fort Ord Master Plan omits this program entirely.

Reuse Plan Recreation/Open Space Land Use Program B-2.1 provides:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval. When buffers are required as a condition of approval
adjacent to habitat management areas, the buffer shall be at least 150 feet. Roads
shall not be allowed within the buffer area except for restricted access maintenance
or emergency access roads.

(Reuse Plan, p. 270 (emphasis added).)*

Corresponding Program B-2.1 in the Land Use Element of the County General Plan/Fort Ord
Master Plan includes the first sentence of Reuse Plan Program B-2.1, but omits the second and third
sentence, providing:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval.

(County General Plan/Fort Ord Master Plan, p. FO-21.)

"Policy A-1, in turn, implements Objective A, which provides: “Encourage land uses that
respect, preserve and enhance natural resources and open space at the former Fort Ord.” (Reuse
Plan, p. 270.)

*This program implements Policy B-2 (“The County of Monterey shall use open space as
a buffer between various types of land use) and Objective B (“Use open space as a land use link
and buffer.”) (Reuse Plan, p. 270.)
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Several members of the public previously commented to FORA that the County General
Plan/Fort Ord Master Plan fails to include numerous specific Reuse Plan policies and programs,
including Policy A-1, Program A-1.2 and Program B-2.1.> Inresponse, Alan Waltner (FORA’s legal
consultant) argues that the County General Plan/Fort Ord Master Plan County General Plan
“incorporate by reference” all Reuse Plan policies and programs, whether they are specifically
identified in the County General Plan/Fort Ord Master Plan or not.*

With due respect to Mr. Waltner, he is incorrect on this point. Istart my analysis by quoting
the text of the County General Plan/Fort Ord Master Plan that is relevant to the issue of
“incorporation by reference” of the Reuse Plan, as follows:

DESCRIPTION

The purpose of this plan is to designate land uses and incorporate objectives,
programs, and policies to be consistent with the Fort Ord Reuse Plan (Reuse Plan)
adopted by the Fort Ord Reuse Authority (FORA) in 1997. This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan as they
pertain to the subject area. In addition, this plan contains additional Design
Objectives and land use description clarification to further the Design Principles
contained in the adopted Reuse Plan.

The Fort Ord Master Plan consists of this document, the Greater Monterey Peninsula
Area Plan, and the Monterey County General Plan. Where there is a conflict or
difference between a goal or policy of the Fort Ord Master Plan (FOMP) and the
General Plan or Greater Monterey Peninsula Area Plan, the more restrictive policy
will apply, except that land use designations will be governed by the FOMP in the
Fort Ord area.

THE PLAN

This plan incorporates the following Fort Ord Reuse Plan Elements, either directly
or by reference to the adopted Reuse Plan, specific to those portions of Fort Ord
under County jurisdiction and located east of Highway 1:

* Land Use Element

¢ Circulation Element

* Recreation and Open Space Element

« Conservation Element

* Noise Element

« Safety Element

(Page FO-1 (emphasis added).)

3See e..g., Jane Haines’ letters to FORA dated October 10, 2013, November 7, 2013, and
November 8, 2013, and Sierra Club’s letter to FORA dated October 10, 2013.

* Memorandum from Alan Waltner to FORA dated December 26, 2013.
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LAND USE ELEMENT

The Fort Ord Land Use Element is part of the Greater Monterey Peninsula Area Plan
and the Monterey County General Plan and consists of those portions of the County
of Monterey Land Use Plan - Fort Ord Master Plan (Figure LU-6a) that pertain to the
areas of Fort Ord currently under the jurisdiction of the County and located east of
Highway 1, and includes the following text, The Land Use Element contains land use
designations specific to Fort Ord. These land use designations are consistent with the
land use designations (as base designations) included in the adopted FORA Reuse
Plan. For each of the Planning Districts, overlay designations are included that
provide additional description and clarification of the intended land uses and
additional design objectives for that specific Planning District. The Fort Ord land
use designations also include the applicable land use Goals, Objectives, Policies,
and Programs directly from the Reuse Plan. These will constitute all the policies and
programs to be applied to the Fort Ord Land Use Element. Background information,
land use framework and context discussions, as they relate to the subject area, are
hereby incorporated by reference into the Fort Ord Land Use Element from the
FORA adopted Reuse Plan. In addition, the Land Use Map contained in this plan is
the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse
Plan.

(Page FO-31 (emphasis added).)

As pertinent to Policy A-1, Program A-1.2 and Program B-2.1 of the Reuse Plan
Recreation/Open Space Land Use Element, the County General Plan/Fort Ord Master Plan contains
several directives. First, the introductory “Description” states the purpose of the plan is: “to
designate land uses and incorporate objectives, programs, and policies to be consistent with the Fort
Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997” and that
the “plan incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.” If that were the end of it, Mr. Waltner’s argument would have
some force. But there is much more to it.

The “Plan” portion of the introduction indicates that the plan “incorporates” listed elements
of Reuse Plan “either directly or by reference.” Then, in order to determine which portions of the
listed elements are incorporated, and whether the incorporation is done “directly” or “by reference,”
the reader must turn from the general language in the introductory sections to the more specific
language in the individual elements.

As quoted above, the introductory language of the Land Use Element of the County General
Plan/Fort Ord Master Plan states:

The Fort Ord land use designations also include the applicable land use Goals,
Objectives, Policies, and Programs directly from the Reuse Plan. These will
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constitute all the policies and programs to be applied to the Fort Ord Land Use
Element. Background information, land use framework and context discussions, as
they relate to the subject area, are hereby incorporated by reference into the Fort Ord
Land Use Element from the FORA adopted Reuse Plan.

(FO-31.)

This language tells the reader exactly which portions of the Reuse Plan Land Use Element
are incorporated “directly” and which are incorporated “by reference.” The “Goals, Objectives,
Policies, and Programs” are incorporated “directly” and the “Background information, land use
framework and context discussions” are incorporated “by reference.”

True to its word, and as noted above, the Land Use Element of the County General Plan/Fort
Ord Master Plan proceeds to “directly” incorporate - word for word - virtually all of the Reuse Plan
Recreation/Open Space Land Use objectives, policies and programs except Policy A-1, Program
A-1.2 and pottion of Program B-2.1. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-
24.)

We now return to Mr. Waltner’s argument. If the general language in the introductory
“Description” of the County General Plan/Fort Ord Master Plan stating that “This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan” were sufficient to
incorporate the entire Reuse Plan “by reference” then virtually all of the remaining language of the
Fort Ord Master Plan and its Land Use Element discussed above would be superfluous and
meaningless.

Indeed, if Mr. Waltner were correct, there would be no need for the County General
Plan/Fort Ord Master Plan, in its introductory “Plan” description on page FO-1 to distinguish
between “direct” incorporation and incorporation “by reference.” There would be no need for the
more specific directives in the Land Use Element of the County General Plan/Fort Ord Master Plan
to tell the reader exactly which portions of the Land Use Element of the Reuse Plan are “directly”
incorporated and which are incorporated “by reference.” And finally, there would be no reason for
the Land Use Element of the County General Plan/Fort Ord Master Plan, its most specific statement
on the topic, to recapitulate - word for word - virtually all of the Reuse Plan Recreation/Open Space
Land Use objectives, policies and programs except Policy A-1, Program A-1.2, and Program B-2.1.

In short, Mr. Waltner’s construction of the Fort Ord Master Plan with respect to Reuse Plan
Recreation/Open Space Land Use Program A-1.2 must be rejected because it violates the
fundamental rule of statutory construction is that “[cJourts should give meaning to every word of
a statute if possible, and should avoid a construction making any word surplusage.” (Big Creek
Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1155.)

It must also be rejected because it violates the rule of statutory construction that where
general and specific provisions of a law address the same subject matter, the more specific
provisions govern over the more general provisions. (Elliottv. Workers’ Compensation Appeals Bd.
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(2010) 182 Cal.App.4th 355, 365 [“We further point out that as a matter of statutory construction,
a specific provision relating to a particular subject will govern that subject as against a general
provision”]; Code of Civil Procedure § 1859.)

With respect to Program B-2.1 of the Reuse Plan, the evidence of the County’s intent to
exclude a portion of the Reuse Plan’s Recreation/Open Space Land Use programs is even more
specific, and therefore, more irrefutable, than it is with respect to Program A-1 because, rather than
omitting the program entirely, the County finely parsed the program, keeping the first sentence of
Program B-2.1, but omitting the second and third sentences.

Finally, and perhaps most importantly, the County’s rewording of Policy A-1 to replace the
words “shall protect” with the words “shall encourage the conservation and preservation of” cannot
be considered meaningless, as Mr. Waltner would have it, because the new language deprives this
policy of its legal “tecth.” As Mr. Waltner concedes in his December 26, 2013, memorandum,
under well-established case law applying the “vertical consistency” requirement of the state
Planning and Zoning Law, courts usually defer to a local agency’s determination that a land use
entitlement is “consistent” with a local general plan where the agency must balance the achievement
of many competing general plan goals and objectives. But where a general plan policy is stated in
mandatory language, such as “shall protect,” the courts will enforce such requirements without
regard to the usual deference to agency discretion associated with the “substantial evidence standard
ofreview. (See e.g., Families Unafraid to Uphold Rural EIl Dorado County v, El Dorado County Bd.
of Sup’'rs (1998) 62 Cal.App.4th 1332, 1336, 1338, ,1342.)

In sum, the County’s selective recapitulation of the Reuse Plan’s Recreation/Open Space
Land Use policies and programs is meaningful in the extreme, precisely because the clear intent and
the clear legal effect of this effort is to transform the mandatory requirements of Policy A-1,
Program A-1.2, and Program B-2.1 into discretionary standards that are difficult for the public to
enforce.

b. The County General Plan/Fort Ord Master Plan Omits Reuse Plan
Hydrology and Water Quality Programs B-1.3 and B-2.7.

The Conservation Element of the Base Reuse Plan includes a number of Hydrology and
Water Quality goals, objectives, policies and programs that apply to base land within Monterey
County’s jurisdiction east of Highway 1. (Reuse Plan, pp. 353-3554.) Tthe County General
Plan/Fort Ord Master Plan omits a number of these policies and programs, including Reuse Plan
Hydrology and Water Quality Programs B-1.3, B-2.7, and B-6.1, all of which contain mandatory
requirements.

Reuse Plan Hydrology and Water Quality Program B-1.3 provides: “The County shall adopt
and enforce a water conservation ordinance for its jurisdiction within Fort Ord, which is at least as
stringent as Regulation 13 of the MPWMD.” (Reuse Plan, p. 353.)

Reuse Plan Hydrology and Water Quality Program B-2.7 provides:
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“The City/County, in order to promote FORA’s DRMP, shall provide FORA with
an annual summary of the following; 1) the number of new residential units, based
on building permits and approved residential projects, within its former Fort Ord
boundaries and estimate, on the basis of the unit count, the current and projected
population. The report shall distinguish units served by water from FORA’s
allocation and water from other available sources; 2) estimate of existing and
projected jobs within its Fort Ord boundaries based on development projects that are
on-going, completed, and approved; and 3) approved projects to assist FORA’s
monitoring of water supply, use, quality, and yield.”

(Reuse Plan, pp. 353, 347.)
Reuse Plan Hydrology and Water Quality Program C-6.1 provides:

The City shall work closely with other Fort Ord jurisdictions and the CDPR to
develop and implement a plan for stormwater disposal that will allow for the removal
of the ocean outfall structures and end the direct discharge of stormwater into the
marine environment. The program must be consistent with State Park goals to
maintain the open space character of the dunes, restore natural land forms, and
restore habitat values.

(Reuse Plan, pp. 354, 347.)

These programs implement Hydrology and Water Quality Policy B-1 (“The County shall
ensure additional water to critically deficient areas”), which implements Objective B (“Eliminate
long-term groundwater overdrafting as soon as practicably possible”).

In addition to the County General Plan/Fort Ord Master Plan’s introductory language
regarding incorporation by reference, the Conservation Element of the County General Plan/Fort
Ord Master Plan contain additional relevant language, stating:

Those relevant portions of the adopted Reuse Plan are hereby incorporated into the
Monterey County Fort Ord Conservation Element by this reference. For
convenience, relevant Goals, Objectives, Policies and Programs pertaining to the
subject area are provided herein.

(County General Plan/Fort Ord Master Plan, p. FO-34.)

Any remaining doubt that Mr. Waltner’s simple “‘incorporation by reference” argument is
incorrect is eliminated by considering the Hydrology and Water Quality sections of the Conservation
Elements of the Reuse Plan and the County General Plan/Fort Ord Master Plan. The County
General Plan/Fort Ord Master Plan liberally reorganizes, rewrites, add new programs to and omits
programs from the comparable text in the Reuse plan. Most, importantly, the County General
Plan/Fort Ord Master Plan omits Reuse Plan Hydrology and Water Quality Programs B-1.3, B-2.7,
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and B-6.1, all of which contain mandatory requirements. In addition, the County General Plan/Fort
Ord Master Plan adds new Programs A-1.1, A-1.2, and A-1.3, which are not found in the Reuse
Plan. (See County General Plan/Fort Ord Master Plan, pp. FO-37 - FO-31.)

Once again, if Mr. Waltner’s “‘incorporation by reference” theory were correct, all of these
changes would be both unnecessary and meaningless.

2. The Legal Standard Governing FORA’s Determination of “Consistency.”

The legal standard governing FORA’s determination whether the County General Plan/Fort
Ord Master Plan is “consistent” with the Base Reuse Plan is set forth in Master Resolution §
8.02.010, as follows”

Inthereview, evaluation, and determination of consistency regarding legislative land
use decisions, the Authority Board shall disapprove any legislative land use decision
for which there is substantial evidence supported by the record, that
(1) Provides a land use designation that allows more intense land uses than
the uses permitted in the Reuse Plan for the affected territory;
(2) Provides for a development more dense than the density of use permitted
in the Reuse Plan for the affected territory;
(3) Is not in substantial conformance with applicable programs specified in
the Reuse Plan and Section 8.02.020 of this Master Resolution.
(4) Provides uses which conflict or are incompatible with uses permitted or
allowed in the Reuse Plan for the affected property or which conflict or are
incompatible with open space, recreational, or habitat management areas
within the jurisdiction of the Authority;
(5) Does not require or otherwise provide for the financing and/or
installation, construction, and maintenance of all infrastructure necessary to
provide adequate public services to the property covered by the legislative
land use decision; and
(6) Does not require or otherwise provide for implementation of the Fort Ord
Habitat Management Plan.

Mr. Waltner’s December 26, 2013 memorandum makes several arguments regarding this
standard.

First, Mr. Waltner sets out to rebut the notion that this standard requires the County General
Plan/Fort Ord Master Plan to “strictly adhere” to the Base Reuse Plan. This “strict adherence”
standard appears to be a rhetorical straw man, and therefore a distraction, because I have not seen
any comment that urges such a position.

The Sierra Club’s position is that because the standard set forth in section 8.02.010 uses the
words “shall disapprove,” it is mandatory. The Sierra Club’s position is also that the way section
8.02.010 uses the concept of “substantial evidence” in conjunction with the words “shall
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disapprove” requires that, if the record contains “substantial evidence” that any of the six criteria
in section 8.02.010 are met, FORA must disapprove the County General Plan’s “consistency” with
the Reuse Plan even if there is also substantial evidence supporting a conclusion that none of the

criteria are met.

Second, Mr. Waltner argues that the term “consistent” as used in the Military Base Reuse
Authority Act and Master Resolution must have the same meaning as the term has in the state
Planning and Zoning Law (and as construed by the case law applying that statute.) Assuming this
is correct, it does not rebut Sierra Club’s position. In fact, it supports it because, as discussed below,
the case law applying the vertical consistency requirement of the state Planning and Zoning Law
recognizes that the courts will enforce the mandatory procedural requirements of local general plans.
Section 8.02.010 is a mandatory procedural requirement of the Master Resolution. Thus, Mr.
Waltner’s primary error is in construing FORA’s “consistency” determination as identical to a
county determination that a land use entitlement is consistent with the substantive standards of a
general plan, but without regard to the specific, mandatory, procedural requirement in section
8.02.010.

In the Planning and Zoning case law, a local agency’s determination that a land use
entitlement is “consistent” with a local general plan will be upheld by the court’s if there is
substantial evidence in the record that the entitlement will not frustrate the achievement of the
general plan’s goals. except where the language of general plan is mandatory. The following is an
excerpt from a leading case on this issue:

A project is consistent with the general plan “if, considering all its aspects, it will
further the objectives and policies of the general plan and not obstruct their
attainment.” [citation] A given project need not be in perfect conformity with each
and every general plan policy. . . .

The Board’s determination that Cinnabar is consistent with the Draft General Plan
carries a strong presumption of regularity. [citation] This determination can be
overturned only if the Board abused its discretion—that is, did not proceed legally,
or if the determination is not supported by findings, or if the findings are not
supported by substantial evidence. [citation] As for this substantial evidence prong,
ithas been said that a determination of general plan consistency will be reversed only
if, based on the evidence before the local governing body, “areasonable person could
not have reached the same conclusion.”

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup 'rs (1998)
62 Cal.App.4th 1332, 1336, 1338 (“Families Unafraid’”).

The Court in Families Unafraid also held that where a general plan policy is “mandatory”
as opposed to a general statement of goals or objectives, then it must be followed, stating:

There was also a question of density consistency in Sequoyah. (23 Cal. App.4th at p.
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718.) But the general plan in Sequoyah afforded officials “some discretion” in this
area, and their density allowances aligned with this discretionary standard. (Zbid.)

By contrast, the land use policy at issue here is fundamental (a policy of contiguous
development, and the Draft General Plan states that the “Land Use Element is
directly related to all other elements contained within the General Plan”); the policy
is also mandatory and anything but amorphous (LDR “shall be further restricted to
those lands contiguous to Community Regions and Rural Centers” [both of which
are specified ‘town-by-town’ in the Draft General Plan], and “shall not be assigned
to lands which are separated from Community Regions or Rural Centers by the Rural
Residential land use designation”).

Moreover, Cinnabar’s inconsistency with this fundamental, mandatory and specific
land use policy is clear-this is not an issue of conflicting evidence. (Cf. Corona,
supra, 17 Cal.App.4th at p. 996 [in rejecting a challenge of general plan
inconsistency, the court there stated: “In summary, the General Plan is not as specific
as those in the cases on which the [challenger] relies and does not contain mandatory
provisions similar to the ones in those cases.”].)

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup’rs (1998)
62 Cal. App.4th 1332, 1341-42.

In the area of administrative law, the term “substantial evidence” is a “term of art” that has
been defined, dissected, and construed in literally thousands of appellate decisions. The most
common application of the “substantial evidence” standard results in courts giving deference to
agency fact findings, because the court reviews the record to determine if it contains “substantial
evidence” supporting the agency’s determination; and if it finds such “substantial evidence,” the
court must uphold the agency’s determination even if there is “substantial evidence” supporting the
opposite conclusion.

For example, when reviewing a legal challenge to an EIR under CEQA, courts review the
record to determine if it contains “substantial evidence” supporting the EIR’s factual conclusions,
If it does, any challenge to those factual conclusions must be rejected, even if there is also
substantial evidence supporting the opposite factual conclusion. This is the usual application where
the “substantial evidence” standard results in the courts giving deference to agencies’ factual
conclusions. (See e.g., Laurel Heights Improvement Assn. v. Regents of University of California
(1988)47 Cal.3d 376, 393 [“In applying the substantial evidence standard, ‘the reviewing court must
resolve reasonable doubts in favor of the administrative finding and decision.” [citation] The
Guidelines define ‘substantial evidence’ as ‘enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion, even though other
conclusions might also be reached.” (Guidelines, § 15384, subd. (a).)”

There are exceptions, however, to the usual application of the “substantial evidence” test.
For instance, when reviewing a legal challenge to a Negative Declaration under CEQA, the courts
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look at the record to see if its contains “substantial evidence” supporting the challenger’s contention
that the project may have a significant adverse effect on the environment. If it does, the challenge
to the Negative Declaration’s factual conclusions that the project will not have significant adverse
effect must be sustained and the Negative Declaration overturned.

[W1hen the reviewing court: “perceives substantial evidence that the project might
have such an impact, but the agency failed to secure preparation of the required EIR,
the agency’s action is to be set aside because the agency abused its discretion by
failing to proceed ‘in a manner required by law.” ” [citation] More recently, the First
District Court of Appeal summarized this standard of review, stating: “A court
reviewing an agency’s decision not to prepare an EIR in the first instance must set
aside the decision if the administrative record contains substantial evidence that a
proposed project might have a significant environmental impact; in such a case, the
agency has not proceeded as required by law. [Citation.] Stated another way, the
question is one of law, i.e., ‘the sufficiency of the evidence to support a fair
argument.’ [Citation.] Under this standard, deference to the agency’s determination
is not appropriate and its decision not to require an EIR can be upheld only when
there is no credible evidence to the contrary. [Citation.]” (Sierra Club v. County of
Sonoma (1992) 6 Cal.App.4th 1307, 1317-1318, 8 Cal.Rptr.2d 473, italics added.)
Thus, the applicable standard of review appears to involve a question of law
requiring a certain degree of independent review of the record, rather than the typical
substantial evidence standard which usually results in great deference being given
to the factual determinations of an agency. We agree with and adopt the First
District’s Sierra Club standard of review as quoted above.

Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal. App.4th 1597, 1602,
CEQA Guideline § 15064()(1) [“[I]f a lead agency is presented with a fair argument that a project
may have a significant effect on the environment, the lead agency shall prepare an EIR even though

it may also be presented with other substantial evidence that the project will not have a significant
effect.”’])

This application of the “substantial evidence” standard results in the courts giving no
deference to agencies’ factual conclusions. Instead, the courts give deference to the purposes and
policies of the law that requires applying the substantial evidence standard. Under CEQA, the
policy of the law is to favor preparation of an EIR, and the courts employ the substantial evidence
standard toward that end. (No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75,
supplemented, (1975) 13 Cal.3d 486 [*“[S]ince the preparation of an EIR is the key to envitonmental
protection under CEQA, accomplishment of the high objectives of that act requires the preparation
of an EIR whenever it can be fairly argued on the basis of substantial evidence that the project may
have significant environmental impact].)

Here, the policy of the Master Resolution is to require “disapproval”of the County General
Plan if the record contains “substantial evidence” that any of the six criteria in section 8.02.010 are
met. If there is such “substantial evidence,” FORA must disapprove the County General Plan
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“consistency” with the Reuse Plan even if there is also substantial evidence supporting a conclusion
that none of these criteria are met. Thus, this language in section 8,02.010 uses the term “substantial
evidence” in a way that is markedly different than the way the term “substantial evidence” is used
in the case law applying the “consistency” requirement of the Planning and Zoning Law.

Finally, Mr. Waltner’s analysis ignores the important fact that the FORA agreed to the the
specific procedural requirements in section 8.02.010 as part of an agreement to settle litigation.
This new language would be unnecessary and meaningless ifit did not alter the FORA’s obligations
when making consistency determinations regarding local general plans.

3. Application of the Legal Standard Governing FORA’s Determination of “Consistency”
to the County General Plan’s Inconsistencies.

In footnote 4 of his December 26, 2013, memorandum, Mr. Waltner suggests that the use of
the word “and” to connect paragraphs (5) and (6) of subdivision (a) of section 8.02.010 of the Master
Resolution may require the Board to find that all six criteria are met before it may disapprove the
County General Plan. This suggestion is incorrect.

It 1s well-settled that the word “and” may have a disjunctive meaning where the context
indicates that is the legislative intent. (See e.g., People v. Skinner (1985) 39 Cal.3d 765, 769 [“It is
apparent from the language of scction 25(b) that it was designed to eliminate the Drew test and to
reinstate the prongs of the M’ Naghten test. However, the section uses the conjunctive “and” instead
of the disjunctive “or” to connect the two prongs. Read literally, therefore, section 25(b) would do
more than reinstate the M’ Naghten test. It would strip the insanity defense from an accused who, by
reason of mental disease, is incapable of knowing that the act he was doing was wrong”].)

The courts will not enforce the literal language of a law where doing so would achieve an
absurd result. (Hooper v. Deukmejian (1981) 122 Cal. App.3d 987, 1003 [“The plain meaning of a
statute has been disregarded when the plain meaning “would have inevitably resulted in ‘absurd
consequences’ or frustrated the ‘manifest purposes’ of the legislation as a whole”]; Alford v. Pierno
(1972) 27 Cal.App.3d 682, 688 [“The apparent purpose of a statute will not be sacrificed to a literal
construction”].)

A quick review of the six criteria in section 8.02.010 reveals that construing the word “and”
as conjunctive rather than disjunctive would be the absurd. For example, construing the word “and”
as conjunctive would allow local agencies to draft their general plan to comply with criteria (6) (i.e.,
“require or otherwise provide for implementation of the Fort Ord Habitat Management Plan”) but
fail entirely to comply with all of the other criteria (which relate to fundamental policies and
programs of the Reuse Plan such as density and intensity of land uses and which land uses are
allowable) but the Board would be powerless to disapprove a local general plan’s consistency with
the Reuse Plan.

Finally, the discussions in sections 1 and 2 above demonstrate that the inconsistencies
between the County General Plan/Fort Ord Master Plan and the Reuse Plan are legally meaningful.
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Therefore, there is “substantial evidence” that the County General Plan/Fort Ord Master Plan “‘is not
in substantial conformance with applicable programs specified in the Reuse Plan.”

4, The Issues Raised in Footnote 3 of Mr. Waltner’s December 26, 2013 Memorandum
Are Not “Substantial Questions.”

Footnote 3 of Mr. Waltner’s December 26, 2013, memorandum states:

There are also substantial questions as to whether the 1997 FORA Board could adopt
provisions in the Master Resolution that conflict with the FORA Act, establish
review standards binding on a reviewing Court, or limit the police power discretion

of subsequent FORA Boards. These issues are reserved for subsequent elaboration
if needed.

For the reasons discussed in this section, these issues do not affect the Board’s consistency
determination.

a. “Whether the 1997 FORA Board could adopt provisions in the Master
Resolution that conflict with the FORA Act”

This rhetorical question posed by Mr. Waltner assumes that 1997 FORA Board adopted
provisions in the Master Resolution that conflict with the FORA Act. It did not. Therefore, the
question posed is irrelevant.

The Board has broad discretion to adopt quasi-legislative rules to carry out its mandate to
implement the Fort Ord Reuse Authority Act (Gov’t Code § 67650 et seq.). The Mater Resolution
is such a rule.

The California Supreme Court has stated the fundamental rule governing this question as
follows:

It is a “black letter” proposition that there are two categories of administrative rules
and that the distinction between them derives from their different sources and
ultimately from the constitutional doctrine of the separation of powers. One kind —
quasi-legislative rules — represents an authentic form of substantive lawmaking:
Within its jurisdiction, the agency has been delegated the Legislature’s lawmaking
power. (See, e.g., 1 Davis & Pietce, Administrative Law, supra, § 6.3, at pp.
233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp.
173-176; Bonfield, State Administrative Rulemaking (1986) Interpretive Rules, §
6.9.1, pp. 279-283; 9 Witkin, Cal. Procedure (4th ed. 1997) Administrative
Proceedings, § 116, p. 1160 [collecting cases].) Because agencies granted such
substantive rulemaking power are truly “making law,” their quasi-legislative rules
have the dignity of statutes. When a court assesses the validity of such rules, the
scope of its review is narrow. If satisfied that the rule in question lay within the
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lawmaking authority delegated by the Legislature, and that it is reasonably
necessary to implement the purpose of the statute, judicial review is at an end.

We summarized this characteristic of quasi-legislative rules in Wallace Berrie & Co.
v. State Bd. of Equalization (1985) 40 Cal.3d 60, 65,219 Cal.Rptr. 142,707 P.2d 204
(Wallace Berrie ): “ ‘[[In reviewing the legality of a regulation adopted pursuant to
a delegation of legislative power, the judicial function is limited to determining
whether the regulation (1) is “within the scope of the authority conferred” [citation]
and (2) is “reasonably necessary to effectuate the purpose of the statute” [citation].’
[Citation.] ‘These issues do not present a matter for the independent judgment of an
appellate tribunal, rather, both come to this court freighted with [a] strong
presumption of regularity....” [Citation.] Our inquiry necessarily is confined to the
question whether the classification is ‘arbitrary, capricious or [without] reasonable
or rational basis.” (Culligan, supra, 17 Cal.3d at p. 93, fn. 4, 130 Cal.Rptr. 321, 550
P.2d 593 [citations].)”

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 10-11.

Here, no one has suggested how the Master Resolution might arguably conflict with the Fort
Ord Reuse Authority Act. The procedures and standards for determining consistency set forth in
Mater Resolution sections 8.01.020 and 8.02.010 are “within the scope of the authotity conferred”
and “reasonably necessary to effectuate the purpose of the statute.”

The only exception to the highly deferential standard of review that courts use to review the
validity of agency-adopted quasi-legislative rules is where the agency has allegedly adopted
regulations that “alter or amend the statute or enlarge or impair its scope;” in which case “the
standard of review is one of respectful nondeference.” Environmental Protection Information Center
v. Department of Forestry & Fire Protection (1996) 43 Cal. App.4th 1011, 1022, The Board’s
adoption, in 1997, of the mandatory procedural requirements in Master Resolution section §.02.010
does not “alter or amend the statute or enlarge or impair its scope.”

This is especially true if one agrees with Mr. Waltner that “consistent” in section 67675.3
has the same meaning it has in the Planning and Zoning Law . This is because, as discussed above,
under that statute agencies have broad discretion to craft their general plans in ways that either
maximize their discretion or, by using mandatory language, to severely restrict their own discretion
when determining “consistency.” (See e.g., Families Unafraid to Uphold Rural El Dorado County
v. El Dorado County Bd. of Sup 'rs (1998) 62 Cal App.4th 1332, 1341-42.) Here, the FORA Board
in 1997 merely adopted mandatory requirements for determining the consistency of local general
plans with the Base Reuse Plan.

As shown by the court in Families Unafraid, the courts will enforce these mandatory
requirements. And as noted by the California Supreme Court in Yamaha, “quasi-legislative
regulations adopted by an agency to which the Legislature has confided the power to ‘make law,’
[ ] if authorized by the enabling legislation, bind this and other courts as firmly as statutes
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themselves.” Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7.

b. “Whether the 1997 FORA Board could establish review standards binding on
a reviewing Court.”

This question is fully answered, in the affirmative, by the last two paragraph in the preceding
section.

c. “Whether the 1997 FORA Board could limit the police power discretion of
subsequent FORA Boards.”

Alllegislation and quasi-legislative regulations limit the discretion of subsequent legislative
bodies. That is their purpose. That is why we have a “government of laws, not men.” The process
for subsequent Boards to change the limits on their discretion is simple: amend the regulations.

5. Conclusion.

As described above, in drafting its new General Plan, the County altered or omitted many
important, mandatory policies and programs of the Base Reuse Plan. These specific, targeted
changes cannot be swept under the rug by pretending that the County General Plan incorporates the
entire Base Reuse Plan “by reference.” The incorporation language ofthe County General Plan/Fort
Ord Master Plan is very specific in this regard, and leaves no doubt that the County intended to, and
did, alter or omit these Reuse Plan policies and programs.

These alterations and omissions fundamentally change the County’s legal obligations when
itreviews future development entitlements, because the changes transform mandatory requirements
of the Reuse Plan into discretionary decisions by the County.

As aresult, there is substantial evidence that the County General Plan/Fort Ord Master Plan
“is not in substantial conformance with applicable programs specified in the Reuse Plan” and must

be disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010.

Thank you for your attention to this matter.

Very truly yours,

C001f 010814 to FORA.wpd
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Via E-mail

Fort Ord Reuse Authority Board of Directors
920 2™ Avenue
Marina, CA 93933

Re: Consistency of 2010 General with Fort Ord Reuse Plan
Dear Members of the Board:

On behalf of LandWatch Monterey County, we write to object to the proposed
resolution finding the 2010 General Plan to be consistent with FORA’s Fort Ord Reuse
Plan. As you know, the FORA Act requires that FORA certify consistency with the Fort
Ord Reuse Plan before the County’s 2010 General Plan’s and its Fort Ord Master Plan
becomes effective in the Fort Ord area. Government Code, § 67675.7. The proposed
resolution finding consistency employs the wrong standard of review for FORA’s
determination of consistency, and it fails to acknowledge substantial evidence of
inconsistencies between the Reuse Plan and the 2010 General Plan. FORA should
decline to find the General Plan consistent and direct the County to make necessary
revisions before resubmitting the General Plan for consistency review.

A. FORA Must Disapprove A General Plan If There Is Substantial Evidence
That It Is Not In Substantial Conformance With Applicable Programs
Specified In the Reuse Plan And Section 8.02.020 of the Master Resolution

LandWatch concurs with the arguments regarding the plain meaning of section
8.02.010 of the Master Resolution set out in letters by Jane Haines dated October 10,
2013, November 7, 2013, November 8, 2013 and December 30, 2013. That provision
provides that FORA “shall disapprove” the County’s General Plan if there is substantial
evidence that the General Plan is not in substantial conformance with applicable
programs specified in the Reuse Plan and Section 8.02.020 of the Master Resolution. As
Ms. Haines explains, this language calls for a particular standard of review for FORA’s
adjudication of consistency. Under this standard of review, FORA must disapprove the
General Plan if there is some substantial evidence of inconsistency, regardless whether
FORA believes there is also some substantial evidence of consistency.

This standard is appropriate for at least two reasons. First, as Ms. Haines points
out, FORA itself expressly adopted this standard of review for its consistency
determinations in a settlement agreement with the Sierra Club in order to ensure the
faithful implementation of the Reuse Plan. The FORA Act clearly gives FORA the
discretion to adopt such regulations. Gov. Code, § 67664. Accordingly, Mr, Waltner is
incorrect in his December 26, 2013 letter in implying that the FORA Board did not have
the authority to adopt this standard of review.
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In fact, as Mr. Waltner points out, there is no case law authority that would
require FORA to uncritically apply the substantial evidence standard of review used in
General Plan consistency determinations under the California Planning and Zoning Law.
Accordingly, FORA’s adoption of the standard of review in Master Resolution section
8.02.010 is not an “implied modification of the applicable standard of review” as Mr.
Walter contends, because FORA has reasonably decided to adopt this standard of review
to guide its consistency determinations and because nothing in the statute or case law bars
it from doing so. If the current FORA Board wishes to establish a different regulation to
guide its consistency review, it may do so, consistent with its obligations under the
settlement agreement. But until it does revise its regulation, it must abide by it.!

Second, the Master Resolution expressly mandates that the County actually
include all applicable open space and conservation policies and programs in its General
Plan:

“Prior to approving any development entitlements, each land use agency shall act
to protect natural resources and open spaces on Fort Ord territory by including the
open space and conservation policies and programs of the Reuse Plan, applicable
to the land use agency, into their respective general, area, and specific plans.”
Master Resolution, § 8.02.020(a), emphasis added.

Again, this regulation was adopted by FORA to ensure faithful implementation of the
Reuse Plan. In effect, § 8.02.020(a) requires each agency faithfully to identify and
incorporate into its General Plan each applicable open space and conservation policy and
program in the Reuse Plan.

The policy rationale for the requirement to incorporate each applicable policy or
program is clear. Issuance of development entitlements is guided in the first instance by
a determination whether those entitlements are consistent with member agencies’ general
plans. Gov. Code, § 67675.6; Master Resolution § 8.01.030(a). Indeed, FORA has
shown extraordinary deference to member agency general plans in its past consistency
determinations. This deference is only warranted if the member agency general plan
faithfully incorporates each applicable open space and conservation policy and program.
Master Resolution sections 8.02.010 and 8.02.020(a), adopted in the Sierra Club
settlement agreement, were intended to require that general plans provide a blueprint that
ensures that projects consistent with those general plans are also consistent with the
Reuse Plan.

! Mr, Waltner also suggests that FORA’s adoption of the “strict adherence” standard of review

would somehow trespass on the judicial standard of review. Not so. FORA’s consistency determination is
not a judicial review, it is an administrative adjudication. Courts are comfortable reviewing agency
adjudications under a variety of standards of review. For example, depending on the context, courts review
agency CEQA determinations under a “fair argument” standard, which is analogous to the “strict
adherence” standard advocated by Ms. Haines, and, alternatively, under a substantial evidence standard
when warranted.

-
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Thus, contrary to Mr, Waltner’s December 26 letter, it is not sufficient that the
County’s general plan purports generally to incorporate the Reuse Plan. If that were all
that is required, the recitation of applicable polies and programs in the member agency
general plans would not be required at all, Indeed, the language on which Mr, Walter
apparently relies, “[t}his plan incorporates all applicable policies and programs contained
in the adopted Reuse Plan as they pertain to the subject area,” could be interpreted as a
finding that the omitted and misstated policies are not applicable. Thus, instead of a
guarantee that the misstated and omitted policies will be honored, this provision could be
interpreted as a promise to ignore them.

Again, as Ms. Haines has pointed out, the proposed FORA resolution finding
consistency sets forth the wrong standard of review for the FORA Board’s adjudication.
In particular, recital “L” is incorrect in implying that that consistency may be found
merely on a finding that there is substantial evidence of consistency. The correct
standard should be articulated with reference to Master Resolution section 8.02.010,
which requires a finding of inconsistency if there is substantial evidence that the General
Plan does not include all applicable open space and conservation policies and programs.

B. There Is Substantial Evidence That The 2010 General Plan is Not In
Substantial Conformance With Applicable Programs Specified In the Reuse
Plan and Section 8.02.020 of the Master Resolution

The relevant question in FORA’s consistency review of the County’s General
Plan is not whether some future development project will or will not comply with
applicable open space and conservation policies and programs, but whether the General
Plan document meets the mandate of Master Resolution section 8.02.020 to include those
policies and programs. Ms. Haines and the Sierra Club have clearly presented substantial
evidence that the 2010 General Plan fails adequately to reflect critical policies and
programs in the Reuse Plan.

e The General Plan fails to include the Reuse Plan’s applicable Recreation/Open
Space Land Use Program A-1.2 requiring recordation of a Natural Ecosystem
Easement deed restriction. See Haines letters of October 10, 2013 and
November 7, 2013; Sierra Club letter of October 10, 2013, LandWatch
appreciates the County’s statement that it is “committed to complying” with the
Reuse Plans Ecosystem Easement Deeds Program 1-1.2. See Benny Young
letter, October 23, 2013. If so, the County should not object to memorialize that
commitment through inclusion of the applicable language in the 2010 General
Plan. However, a commitment made outside the General Plan that applicable
policies will be honored in the future is not relevant to whether the General Plan
itself properly reflects the Reuse Plan

e The General Plan omits the applicable Reuse Plan Noise Program B-1.2 requiring
segregation of noise generating uses from sensitive receptors. See Haines letters
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of October 10, 2013 and November 7, 2013. The County has not addressed this
omission. The program is clearly intended to protect sensitive users from
significant noise impacts.

¢ The General Plan omits a material portion of Recreation/Open Space Land Use
Program B-2.1 requiring habitat buffers to be at least 150 feet and requiring that
the buffers not contain roadways. See Haines letters of October 10, 2013, and
November 7, 2013; Sierra Club letter of October 10, 2013. The County has not
addressed this omission. The policy is clearly intended to protect habitat from
development impacts.

¢ General Plan Recreation/Open Space Policy Land Use Policy A-1 misquotes the
applicable Reuse Plan policy by changing “shall protect” to “shall encourage the
conservation and preservation. . .” See Sierra Club letter of October 10, 2013.
The County claims that this word change was only intended to protect resources
on three particular sites that have already been protected “through
implementation” affecting these three sites. It is not clear that the intent of the
language was so limited. In any event, there may yet be future implementation
actions affecting these sites and there is no reason that the County should object
to using the specific language that was adopted in the Reuse Plan CEQA review.

In sum, because the issue at hand is whether the General Plan contains applicable policies
and programs, the relevant evidence here is simply the evidence that one document
includes the applicable policy or program and the other does not. Therefore Mr. Waltner
is incorrect that Ms. Haines has not identified the substantial evidence upon which she is
relying.

Again, the issue before FORA is not the consistency of a specific development
project but the consistency of two planning documents. However, it is foreseeable that
the failure to attain consistency between these documents will have real world impacts.
The Reuse Plan policies at issue were specifically adopted to address environmental
impacts of future development, and the provisions and specific wording of these policies
were salient in FORA’s CEQA conclusions about the Reuse Plan. As noted, Sierra Club
points out that the Reuse Plan’s language for Recreation/Open Space land Use Policy A-1
was crafted in the Final EIR for the Reuse Plan in order to mitigate impacts. The County
admits in its October 23™ letter that it incorrectly adopted the Reuse Plan language
identified at the time of the Draft EIR for the Reuse Plan. If FORA approves language
that is inconsistent with the Reuse Plan provisions, it cannot assume that the changes
have no environmental consequence, and must undertake a new CEQA review.

C. Conclusion
LandWatch joins the Sierra Club and Ms. Haines in opposing the proposed

consistency determination. The County must modify its General Plan so that it faithfully
reflects all applicable open space and conservation policies and programs.
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Thank you for the opportunity to provide these comments.
Yours sincerely,
M. R. WOLFE & ASSOCIATES, P.C.
JHF: am
cc: Amy White
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OFFICE OF THE COUNTY COUNSEL
COUNTY OF MONTEREY

Memorandum of Law 2014-1

DATE:  January 10, 2014
TO: Honorable Chair and Members of the Board of Supervisors
FROM: Leslie J. Girard, Chief Assistant County Counsel

SUBJECT: Referral No. 2013.6 Re: General Plan and Fort Ord Reuse Plan
Consistency

INTRODUCTION

By Referral No. 2013.6, dated November 5, 2013, Supervisor Parker requested our
opinion with respect to a number of issues regarding the Fort Ord Reuse Authority’s
proposed consistency determination between the County’s 2010 General Plan and the
Fort Ord Reuse Plan. This memorandum responds to the Referral.

QUESTIONS PRESENTED

1. Are any differences between the language of the policies set forth in the County's
2010 General Plan (“General Plan”), and specifically the Fort Ord Master Plan
(“Master Plan”), and the language of the mitigation policies in Volume 4 of the
adopted Fort Ord Reuse Plan (“Reuse Plan”) significant such that the Master
Plan policies must be revised in order for the Fort Ord Reuse Authority (‘FORA”)
to certify the Master Plan as consistent with the Reuse Plan?

2. Does the County face liability to a developer for reliance on policies in the
General Plan where the County has made a determination of consistency but
FORA imposes additional requirements not set forth in the County’s policies?

3. Do the oak woodland protection policies in the General Plan, state law, and
County Code provide protection equivalent to those in Biological Resources
Policy C-2 of the Reuse Plan?

SHORT ANSWERS
1. No. While the printed language set forth in the Master Plan policies does not

match word-for-word the language of the adopted Reuse Plan, the Master Plan
incorporates the policies and programs of the Reuse Plan, and the language of
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the Reuse Plan must therefore be considered in the interpretation and application
of the Master Plan, and in the consistency determination process. The Fort Ord
Reuse Authority Act (“Act”), and FORA’s Master Resolution, allow FORA some
flexibility in determining consistency based upon substantial compliance or
substantial conformance supported by substantial evidence in the record. In our
opinion substantial evidence currently in the record would support a consistency
certification by FORA without revision of the Master Plan policies.

2. Generally, no. County liability in any given situation will depend on the specific
facts of each case, and we will not speculate on liability in hypothetical scenarios.
Generally, however, a developer will be on notice that the Reuse Plan applies to
property within FORA's jurisdiction and, if a consistency determination is made
by FORA, the County will have a number of defenses to any litigation concerning
development requirements and should not face any liability.

3. Probably. The Act and Master Resolution only require “consistency” not
‘equivalency,” and as more fully addressed in response to Question 1, above, we
conclude that substantial evidence currently exits to support a determination that
the Master Plan and Reuse Plan are consistent. The question of equivalency is
different. The incorporation of the Reuse Plan into the Master Plan requires that,
in the interpretation and application of the Master Plan the language of each be
considered and harmonized to give effect. Accordingly the Master Plan, and
other General Plan policies, should be applied to provide protection for oak
woodlands consistent with that envisioned by the Reuse Plan, although County
policies may provide greater protection.

BACKGROUND

On June 13, 1997, FORA certified a Final Environmental Impact Report (FEIR) for and
adopted the Reuse Plan. The FEIR included some revisions to proposed policies and
programs that serve as mitigation measures to reduce the impacts of the Reuse Plan.

On November 20, 2001, the County Board of Supervisors (“Board”) amended the
County’s 1982 General Plan to include the “Monterey County Fort Ord General Plan
Amendment” consisting of Reuse Plan policies applicable to Fort Ord territory within
Monterey County. Pursuant to the requirement of state law, on January 18, 2002,
FORA certified this amendment as consistent with the Reuse Plan and the Act,
Government Code section 87850 - 67700.

On October 26, 2010, the Board adopted the General Plan which includes the Master
Plan. By its terms, the Master Plan consists not only of the Master Plan set forth in
Chapter 9-E of the General Plan but also incorporates the Greater Monterey Peninsula
Area Plan and other generally applicable policies of the General Plan. Of special
significance is that the Master Plan “incorporates all applicable policies and programs
contained in the adopted Reuse Plan as they pertain to the subject area.” The Master
Plan also incorporates six specific elements of the Reuse Plan: Land Use, Circulation,
Recreation and Open Space, Conservation, Noise and Safety. See Master Plan at
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pages FO-1 and 2. Copies of those pages are enclosed as Attachment 1. The Master
Plan was based on and supplanted the 2001 Monterey County Fort Ord General Plan
Amendment but included updates to reflect relevant actions since 2001 such as the
East Garrison Specific Plan and certain land swap agreements, but also minor text
changes in consultation with FORA staff.

On September 17, 2013, by the adoption of Resolution No. 13-307, the Board certified
that the General Plan (including the Master Plan) was consistent with the Reuse Plan
and would be implemented in conformity with the Act, and directed staff to submit the
General Plan to FORA for its certification. The County’s request for certification was
originally scheduled to be heard in November of 2013, but was continued to the FORA’s
January 10, 2014 meeting. FORA staff has recommended that the FORA Board of
Directors concur in the County's determination that the General Plan is consistent with
the Reuse Plan. See generally, January 10, 2014, FORA agenda packet, ltem 8b
(“Agenda Packet”). Relevant excerpts of the Agenda Packet, specifically the staff report
and attachments A — E, are enclosed as Attachment 2. Several comments have been
received by FORA contending that the General Plan is not consistent with the Reuse
Plan.

The Referral, a copy of which is enclosed as Attachment 3, was assigned on November
5, 2013. The Referral Description, included in an attachment, states:

It has been determined that the County General Plan
policies for Fort Ord do not match the mitigation policies set
forth in Volume 4 of the [Reuse Plan] because staff relied
upon a draft of the [Reuse Plan] instead of the final version
which was never printed and distributed by FORA. RMA
staff have issued an opinion that, for a variety of reasons,
the lack of consistency in the language is not significant and
therefore does not need to be fixed.

While the Referral does not specifically identify who has made the referenced
determination, a review of the Agenda Packet reveals that it is generally accepted that
the printed language of the Master Plan does not match word-for-word the language of
the Reuse Plan.’

' We are informed by RMA staff that these differences date to the County’s 2001
General Plan amendment, and FORA certification of that amendment in 2002,
notwithstanding the differences. The Master Plan carried forward the previously
certified language. We have not investigated nor have any comment on the question of
whether the Reuse Plan was properly printed or distributed by FORA, as described in
the Referral. That issue is not relevant to the analysis herein.

?

L
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ANALYSIS
[ Applicable Legal Principles
A. Statutory Construction
This matter largely involves the interpretation and application of statutes and other
legislative actions (state law, the General and Master Plans, and FORA’s “Master

Resolution”). With respect to the interpretation of statutes, the analysis “starts from the
fundamental premise that the objective of statutory interpretation is to ascertain and

effectuate legislative intent. . . . In determining intent [a court should] look first to the
words themselves. . .. When the language is clear and unambiguous, there is no need
for construction. . . . When the language is susceptible of more than one reasonable

interpretation, however, [the court will] look to a variety of extrinsic aids, including the
ostensible objects to be achieved, the evils to be remedied, the legislative history, public
policy, contemporaneous administrative construction, and the statutory scheme of which
the statute is a part.” “The provisions must be given a reasonable and common sense
interpretation consistent with the apparent purpose and intention of the lawmakers,
practical rather than technical in nature, which upon application will result in wise policy
rather than mischief or absurdity.” Golden State Homebuilding Associates v. City of
Modesto, 26 Cal. App. 4th 601, 608 (1994) (quoting People v. Woodhead, 43 Cal. 3d
1002, 1007-1008 (1987) and DeYoung v. City of San Diego, 147 Cal. App. 3d 11, 18
(1983)). “Significance, if possible, should be attributed to every word, phrase, sentence
and part of an act in pursuance of the legislative purpose, as ‘the various parts of a
statutory enactment must be harmonized by considering the particular clause or section
in the context of the statutory frameworks as a whole.” [Citation].” /d.

We are not to insert what has been omitted nor omit what has been inserted. Code of
Civil Procedure § 1858. A specific intent controls a general intent if the two conflict.
Code of Civil Procedure § 1859; Civil Code § 3534. Statutes should be construed so as
to harmonize rather than raise conflicts. Woodward v. Southem California Permanente
Medical Group, 171 Cal. App. 3d 656, 664 (1985). “Interpretation which gives effect is
preferred to one which makes void.” Civil Code § 3541.

Finally, “[aln agency’s interpretation of its governing statutes is entitled to great weight.”
Ross v. California Coastal Commission, 199 Cal. App. 4th 900, 922-923 (2011).

B. Consistency Determination

A determination that the General Plan is consistent with the Reuse Plan is a
requirement of the Act, which established FORA and sets forth its powers and duties.
Section 67675.2 of the Act requires a local agency with territory within Fort Ord to
submit its general plan to FORA., The submittal is to be carried out by the adoption of a
resolution certifying that the general plan “is intended to be carried out in a manner fully
in conformity with [the Act].” As mentioned above, the County took such action by the
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adoption of Resolution No. 13-307.2

Section 67675.3 of the Act addresses FORA’s process for review of the General Plan;
within 90 days after submittal of a request for certification FORA is to hold a noticed
public meeting and either “certify” or refuse to certify that portion of the General Plan
applicable to the Fort Ord territory (in this case the Master Plan). The FORA board
“shall approve and certify” the Master Plan if it finds that it “meets the requirements of
[the Act] and is consistent with the [Reuse Plan].” There is no elaboration on the phrase
“consistent with” the Reuse Plan.

In 1997 FORA adopted, and has amended from time-to-time a “Master Resolution”
generally setting forth its organization and the manner in which its duties are to be
discharged. In relevant part, Chapter 8 addresses the process and standards for
consistency determinations. A copy of Chapter 8 is enclosed as Attachment 4. Section
8.01.020 (f) of the Master Resolution (at page 43 of Attachment 4) makes clear that land
use decisions based on the Master Plan may not be implemented if FORA has not or
refused to certify that the Master Plan is consistent with the Reuse Plan.

Special counsel to FORA has provided several opinions regarding the interpretation of
the consistency determination provisions of the Act and the Master Resolution; first
briefly in a memorandum to the FORA board in July of 2013, and more substantively in
memoranda dated September 3, 2013 and December 26, 2013. The September 2013
memorandum is enclosed as Attachment 5, and the December 2013 memorandum is
included in the Agenda Packet (Attachment 2) at pages 51 — 53 of 190.

FORA's interpretation of its governing statutes is entitled to great weight (Ross v.
California Coastal Commission, supra, 199 Cal. App. 4th at 922-923). In addition, we
have independently reviewed the memoranda and concur in their conclusions. In
relevant part, the memoranda conclude that the plain language of the Act, and the
standards set forth in Chapter 8 of the Master Resolution, provide FORA with flexibility
in determining consistency, and that the standard FORA may apply is one of
“substantial compliance” or “substantial conformance” with respect to six enumerated
factors. The FORA board is to make this determination on the basis of substantial
evidence in the record.

2 As part of the action, the County determined that the General Plan was consistent with
the Reuse Plan. That determination was not required by the Act, only the commitment
that the General Plan would be carried out in full conformity with the Act. Due to the
passage of time, it is too late for a legal challenge to the County’s action in adopting
Resolution 13-307, and the Referral does not directly ask for our opinion regarding its
validity. Rather, the Referral essentially inquires of the ability of FORA to make a
consistency determination in light of the differences in the language of the Master Plan
and the Reuse Plan. We therefore do not specifically address or analyze the County’s
action, although for the same reasons set forth herein we believe the action to be valid.
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Il. Any Differences In The Language Of The Master Plan And Reuse Plan Policies
Are Not Significant Such That The Master Plan Policies Need To Be Revised In
Order For FORA To Make A Consistency Determination

As described above, the printed language of the Master Plan does not track, word-for-
word, the language of the Reuse Plan; however, the Master Plan specifically
incorporates the programs and policies of the Reuse Plan. We note that in the
hierarchy of legislative authority, it is clear that the Reuse Plan controls the application
of the Master Plan, thus the requirement for a consistency determination and the
prohibition on implementing Master Plan policies if found inconsistent with the Reuse
Plan.

We concur with FORA special counsel that differences in language are not necessarily
a basis to find inconsistency. [f the legislature had intended to require identical
language it could have directed that FORA determine that the Master Plan was
‘identical to” the Reuse Plan; however, the legislature chose to use the phrase
“consistent with” which does not imply or require identicalness.

Discrepancies in the wording of a few policies, especially when viewed in the context of
the rest of the Master Plan and its stated intent to be consistent with the Reuse Plan,
are unlikely to cause a court to invalidate a consistency certification. In evaluating a
project’s consistency with a general plan, courts interpret consistency to mean that a
project is “in agreement or harmony with the terms of the applicable plan, not in rigid
conformity with every detail thereof.” San Francisco Upholding the Downtown Plan v,
City and County of San Francisco, 102 Cal. App. 4th 656, 678 (2002). “A project is
consistent with the general plan “if, considering all its aspects, it will further the
objectives and policies of the general plan and not obstruct their attainment. A given
project need not be in perfect conformity with each and every general plan policy.”
Clover Valley Foundation v. City of Rocklin, 197 Cal. App. 4th 200, 238 (2011). See
also Sequoyah Hills Homeowners’ Association v. City of Oakland, 23 Cal. App. 4th 704
(1993). The critical factors in evaluating consistency are “the nature of the policy and
the nature of the inconsistency,” with the outer limit being that general consistency
cannot overcome specific, mandatory and fundamental inconsistencies with plan
policies.” Clover Valley, 197 Cal. App. 4th at 239. The differences in wording between
the Master Plan and Reuse Plan are unlikely to be viewed as so fundamentally
inconsistent as to justify a finding of inconsistency, especially because the Master Plan
itself states that it incorporates the policies of the Reuse Plan.

We also note that a court is likely to defer to FORA's findings. An agency’s
determination of consistency “carries a strong presumption of regularity" and can be
overturned by a court only if the agency abused its discretion. Clover Valley, 197 Cal
App. 4th at 238. In evaluating abuse of discretion, the court must give a finding of
consistency “great deference.” San Francisco Upholding the Downtown Plan, 102 Cal.
App. 4th at 679. A court can reverse a finding of consistency “only if, based on the
evidence before the local governing body, . . . a reasonable person could not have
reached the same conclusion.” Clover Valley, 197 Cal. App. 4th at 238.
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Harmonizing all the legislative enactments, with a view to effectuating the legislative
intent, and giving significance to the incorporation into the Master Plan of the policies
and programs of the Reuse Plan, it is our opinion that the language of the Master Plan
need not be revised in order for FORA to make a consistency determination. Because
the standard to be applied by FORA in making the determination is one of substantial
compliance or conformance, based upon substantial evidence in the record, the
differences in the language may be determined to be immaterial (or rather “not
sighificant” as described in the Referral). That is clearly the opinion of County and
FORA staff (as reflected in the FORA staff report included in Attachment 2), and in our
view there is substantial evidence currently in the record, as well as the interpretation
provided by special counsel to FORA, to support a consistency finding.*

We note that FORA has not yet acted on the request to certify, and the record is
therefore not yet complete. Additional evidence may be submitted into the record which
may bear on the question of substantial evidence. We do not presume to prejudge
FORA's actions, but merely observe that, in our opinion, substantial evidence currently
exists upon which a consistency determination may be made.*

[ The County Has Very Little Risk Of Liability Exposure Due To Language
Differences If FORA Makes The Consistency Certification

As set forth in the summary above, County liability in any given situation will depend
upon specific facts, and we will generally not speculate on hypothetical situations. We
hote, however, that the Master Resolution requires that a notice be recorded on every
property within Fort Ord putting an owner on notice that the Reuse Plan applies and any
development will be subject to its terms, and by other restrictions imposed by the
Master Resolution or other enactments by FORA. Section 8.01.010 (j), at page 42 of
Attachment 4. Significantly, this notice will refer solely to the application of the Reuse
Plan and other FORA enactments, and not a local agency’s general plan or other land
use policies.

In addition, if FORA makes the consistency certification, the County will have a variety
of defenses to any action concerning the imposition of additional development
requirements by FORA based on the Reuse Plan. In light of these considerations we
believe the County has little or no exposure to liability should FORA make a consistency
certification in light of any language differences.

* The substantial evidence is more fully described in the FORA staff report and its
attachments (Attachment 2).

*We also render no opinion on whether substantial evidence exists to support a denial
of certification.




Board of Supervisors
Re: Referral No. 2013-6: Fort Ord Plan Consistency
Page 8

V.  The Oak Woodland Policies Of The Master Plan Should Provide Equivalent
Protection As The Policies Of The Reuse Plan

The Referral requests “specific assessment of whether oak woodland policies in the
County’s General Plan, state law, and County Code provide equivalent protection as
Biological Resources Policy C-2 of the Reuse Plan, as represented by RMA staff.”

The Reuse Plan Biological Resources Policy C-2 has five subsidiary policies, but by
way of example, the introduction to the policy provides: “The County shall preserve and
enhance the woodland elements in the natural and built environments.” Biological
Resources Policy C-2 of the Master Plan provides: “The County shall encourage the
preservation and enhancement of native oak woodland elements in the natural and built
environments.”

The Board referral correctly observes that the Master Plan policy wording is identical to
the draft Reuse Plan policy language, whereas the final adopted Reuse Plan policy
incorporates revisions from the Reuse Plan Final EIR. The five subsidiary policies
under Master Plan Biological Resources Policy C-2 also reflect the draft Reuse Plan
wording rather than the wording of the Reuse Plan Final EIR.

Similar to the analysis in Part I, above, we conclude that the Master Plan policy
language must be interpreted and applied consistent with the Reuse Plan policy, and
substantial evidence currently exists in the record that would support a consistency
certification by FORA. The question of equivalency is different; however, and does not
bear upon the ability of FORA to make a consistency certification.

in an October 23, 2013 letter from the County to FORA, County staff responded to
public comments concerning the differences in the Biological Resources policy by
noting that the policies would be implemented in a manner consistent with the Reuse
Plan and that oak woodlands are also protected under other General Plan policies (e.g.,
LU Policies 1.6 and 1.7, OS Policies 5.3, 5.4, 5.10, 5.11, and 5.23), state law, and the
County Code. A copy of that letter is included in the FORA Agenda Packet and
enclosed as Attachment 6.

The referral questions whether the policies cited by staff provide equivalent protection
as the Reuse Plan Biological Resources Policy C-2. We note that, on the one hand, it is
obvious from the plain language that “shall preserve” is a stronger mandate than “shall
encourage the preservation.” On the other hand, one could argue that the explicit
reference to “oak woodlands” in the County’s plan is stronger protection for oak
woodlands than the more vague reference to “woodland” in the final Reuse Plan
language. We also have noted that the Master Plan incorporates all applicable policies
and programs contained in the Reuse Plan. This language provides a basis for the
County to interpret and apply the Master Plan policy as having the same meaning as
the Reuse Plan’s “shall preserve” language.

The Master Plan also explicitly incorporates General Plan policies and directs that the
more restrictive policy will apply in case of a conflict or difference between a policy of
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the Master Plan and General Plan. See Attachment 1 at page FO-1. For example,
General Plan Policy OS 5.3 provides that “[d]evelopment shall be carefully planned to
provide for the conservation and maintenance of critical habitat,” which could be
construed as being as restrictive as Reuse Plan Biological Resources Policy C-2. State
law (Public Resources Code section 21083.4) and General Plan policy 0S-5.23 require
feasible mitigation for loss of oak woodlands; arguably, mitigating loss of oak woodlands
might be considered less protective than preserving them in the first place, but to the
extent mitigation might consist of conservation easements and direct replacement at
more than 1:1 ratio, the mitigation requirements may be quite protective.

Finally, the overall thrust of general plan goals, objectives, and policies is often more
determinative of consistency than the exact words in a particular policy. Even if the
County plan were to use the exact language of the Reuse Plan (e.g., “shall preserve”),
the County would legally have some flexibility in interpretation and application of the
policy within the context of the overall objectives and policies of the Master Plan and
General Plan. As discussed earlier, case law holds that “a project is consistent with the
general plan if considering all its aspects, it will further the aobjectives and policies of the
general plan and not obstruct their attainment. A given project need not be in perfect
conformity with each and every general plan policy.” Clover Valley Foundation v. City of
Rocklin, 197 Cal. App. 4th at 238. For example, in Clover Valley, the city of Rocklin’s
general plan required all land within 50 feet from the banks of streams to be in an open
space designation. The city approved a road which made two limited encroachments
into the 50-foot buffer. The general plan policy was clear and specific, yet the city found
that the road’s intrusion into the buffer was consistent with the policy based on the city’s
historical practice and its determination that moving the road outside the buffer would
result in additional hillside grading and loss of cak trees. Notwithstanding the specific
mandate of the city’s general plan, the court upheld the city's finding of general plan
consistency, reasoning that allowing the encroachment into the open space buffer
furthered the general plan’s policies, whereas “strictly enforcing the buffer” would
“defeat] ] its purposes and likely conflict] ] with other general plan policies.” Id. at 239.
As this case illustrates, the application of general plan policy to a particular project
depends on the facts and circumstances of the project, interpretation of policy by the
decision-maker, and application of the policy within the overall context of the goals,
objectives, and policies of the applicable plan.
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CONCLUSION

The differences in language between the Master Plan and Reuse Plan do not preclude
FORA from certifying the Master Plan as consistent with the Reuse Plan, and
substantial evidence currently exists in the record to support a certification. The County
faces minimal or no liability if FORA certifies consistency. Finally, although equivalency
is not required, the Master Plan and other County policies relating to the preservation of

oak woodlands, and state law, should provide the same or mor: prote“t“owf@r\uch
woodlands as described in the Reuse Plan. 4

" LESLIE J-GIRARD
Chief Kssistant County Counsel

LIG:WSS:lig
Attachments:
Fort Ord Master Plan pages FO-1, FO-2
FORA Agenda Pack excerpts, January 10, 2013
Referral 2013.16
FORA Master Resolution Chapter 8
FORA Special Counsel opinion, September 9, 2013
Benny Young letter to FORA, October 23, 2013
cc: Lew Bauman, CAO

Benny Young, RMA Director

Carl Holm, RMA Deputy Director

Mike Novo, Planning Director
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601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, CA 93950
TEL 831 375-5913 EMAIL JANEHAINES@REDSHIFT.COM

Attachment F to ltem 8a
FORA Board Meeting, 3/14/14

JANE HAINES

February 10, 2014

Michael Houlemard, Director via email to michael@fora.org
Fort Ord Reuse Authority

920 Second Avenue

Marina, CA 93933

Re: Board packet for February 13, 2014
Dear Michael:

This is my third communication to FORA pertaining to the confusing manner in which FORA is
presenting the public’s letters on the topic of consistency between the Monterey County 2010
General Plan and the 1997 Base Reuse Plan, I respect FORA’s integrity, so [ don’t think FORA is
deliberately attempting to confuse the issues. However, FORA has presented the letters in a
disordered way at least five times in the past month, so I suggest that FORA place a higher priority
on fairly presenting the public’s comments:

o On Tuesday, Feb. 4, I left a voice message for a FORA staff member explaining that the packet
for the Feb, 5 Administrative and Executive Committees misplaced the attachment to my Dec.
30 letter. Rather than having my attachment follow my letter, my attachment was made the
attachment for another, unrelated letter, I requested correction of the error.

¢ On Thursday, Feb. 6, I called FORA again and asked whether my request had been taken care
of, I was told that my request had been forwarded to the staff person in charge of placing
letters into the packet.

o 1 am sending this Feb. 10 letter because when I reviewed the packet that FORA posted on Feb.
7, 1 found more errors. Specifically, the attachment to my Dec. 30 letter is now separated from
my Dec.30 letter by an attachment that should follow Sierra Club’s Oct. 10 letter. Additionally,
a second attachment to Sierra Club’s Oct. 10 letter is wholly missing from the packet.

» After seeing the confusing presentation of my and Sierra Club’s letters in both the Feb. 5
Administrative Committee packet and the Feb, 7 Board packet, I reviewed the Jan. 2
Administrative Committee packet and discovered that it wholly omits two attachments to the
Sierra Club’s Oct. 10 letter. Thereafter, I reviewed the Jan. 10 Board packet and discovered




that my Dec. 30 letter has an erroneous attachment and Sierra Club’s Oct. 10 letter lacks the
same attachment that incorrectly follows my Dec, 30 lettet.

FORA's skewed presentation of our letters distorts our letters’ arguments. As FORA has presented
them, our letters refer to attachments that are not attached and have attachments that are
irrelevant to our arguments.

[ request that FORA correct the errors and promptly notify Board members, the public and any
staff members who might have already concluded that my letters and letters from the Sierra Club
don’t make sense. Please explain that the manner in which FORA presented our letters over the
past month is not the way we submitted those letters. I request the following corrections:

1. Move pages 48 and 49 in the Feb. 7 packet to follow page 39.

2. Insert into the packet the important Sept. 16 letter from the Sierra Club to Monterey County
which is referenced in Sierra Club’s letter on page 37 of the Feb. 7 packet. That letter is wholly
missing from the Feb. 7 packet.

3. Move pages 48 and 49 so that they do not follow my Dec. 30 letter which ends on page 47; that
letter’s only attachment begins on page 50, Pages 48 and 49 have nothing to do with my Dec.
30 letter. The attachment that begins at page 50 should follow my letter which ends on page 47
in order for the reader to understand my Dec. 30 letter.

4, The Jan. 10 memorandum from Asst, County Counsel Leslie Girard to the Bd. of Supervisors
was distributed by FORA at the Jan. 10 FORA meeting. It is therefore part of the
administrative record and should be included in the revised packet,

5. I request that this (my) Feb. 10 letter also be included in the revised packet.

I am emailing this request to you prior to 8 a.m. on Monday, Feb. 10. I request that the above 5
steps be completed as early as possible today to give FORA Board members and the public
sufficient time to read correct versions of my and Sierra Club’s letters prior to the Feb. 13 Board
meeting. I further request that an explanation accompany the corrected version, explaining to
anyone who would otherwise rely on the Feb. 7 or earlier versions of our letters, that those letters
and their attachments were mis-assembled by FORA, not by me and not by Sierra Club. I am
making this request on behalf of myself, not on behalf of Sierra Club. I make it on my own behalf
as a member of the public who values accurately informed public decision-making,

Sincerely,

Jane Haines

copy: swaltz@csumb.org, awhite@mclw.org, lippelaw@sonic.net, ifarrow@mrwolfeassociates.com

PAGE2
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Law Offices of
Thomas N. Lippe, arc

201 Mission Street Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, CA 94105 Email: lippelaw@sonic.net

February 12,2014

Board of Directors

Fort Ord Reuse Authority
920 2nd Avenue

Marina, CA 93933

Re:  February 13, 2104 Meeting, Agenda Item # 8a: Certification of the 2010
Monterey County General Plan

Dear Chairperson Edelen and Members of the Board:

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord
Reuse Authority’s (“FORA”) pending certification of the 2010 Monterey County General Plan
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and
8.02.010. Board staff have prepared two alternative certification resolutions (Board Packet,
Attachments A and E).

1. The Sierra Club objects to adoption of the draft resolution at Attachment A.

Attachment A would certify the General Plan as it stands today, without requiring any
changes. The Sierra Club continues to object to this course of action for all the reasons set forth in
its previous comments letters, including my January 8, 2014, letter.

In drafting its new General Plan, the County altered or omitted many important, mandatory
policies and programs of the Base Reuse Plan. These specific, targeted changes cannot be swept
under the rug by pretending that the County General Plan incorporates the entire Base Reuse Plan
“by reference.” The incorporation language of the County General Plan/Fort Ord Master Plan is very
specific in this regard, and leaves no doubt that the County intended to, and did, alter or omit these
Reuse Plan policies and programs. These alterations and omissions fundamentally change the
County’s legal obligations when it reviews future development entitlements, because the changes
transform mandatory requirements of the Reuse Plan into discretionary decisions by the County. As
a result, there is substantial evidence that the County General Plan/Fort Ord Master Plan “is not in
substantial conformance with applicable programs specified in the Reuse Plan” and must be
disapproved under the mandatory procedural requirements of Master Resolution section 8.02.010.

2. The Sierra Club objects to Recital K of the draft resolution at Attachment E.

The Sierra Club appreciates that Board staff prepared an alternative certification resolution
(Board Packet, Attachment E) that conditions final certification of the County General Plan on the
County’s adoption of certain amendments to its General Plan. The Club also appreciates that Board
staff have amended this alternative certification resolution in certain respects in response to my
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January 8, 2014, letter. As a result, if the Board limits its options to the adoption of either
Attachment A or Attachment E, the Sierra Club requests that the Board adopt Attachment E.

However, the Sierra Club also objects to the adoption of Attachment E because it misstates
the applicable standard for the Board’s certification of local general plans. Recital K of Attachment
E states:

The term “consistency” is defined in the General Plan Guidelines adopted by the
State Office of Planning and Research as follows: “An action, program or project is
consistent with the general plan if, considering all its aspects, it will further the
objectives and policies of the general plan and not obstruct their attainment.” This
includes compliance with required procedures such as section 8.020.010 of the
FORA Master Resolution.

The first sentence of this recital states a test developed and adopted by the State Office of
Planning and Research (“OPR”) for determining the consistency of actions, programs or projects
with local general plans. This test is inapplicable to FORA’s determination of the consistency of the
local general plans with the Fort Order Reuse Plan for many reasons discussed in my January 8§,
2014, letter. It is also inapplicable for the following additional reasons.

First, OPR’s General Plan Guidelines do not purport to establish a test for determining the
consistency of local general plans with military base reuse plans, either in general (i.e., under the
Military Base Reuse Authority Act at Government Code section 67840.2(c))" or specifically with
respect to the Fort Ord Reuse Plan (i.e., under the Fort Ord Reuse Authority Act at Government
Code section 67675.3 (c)).2

Second, the State Office of Planning and Research (“OPR”) simply has no authority to adopt
guidelines for determining the consistency of local general plans with military base reuse plans.
OPR’s authority to issue the General Plan Guidelines stems from Government Code section 65040.2.
This section directs OPR to develop and adopt guidelines for several “advisory” purposes. (Section
65040.2, subdivision (c).) The primary directive of section 65040.2 is to “develop and adopt

! “The board shall approve and certify the portions of a general plan or amended general
plan applicable to the territory of the base, or any amendments thereto, if the board finds that the
portions of the general plan or amended general plan applicable to the territory of the base meet
the requirements of this title, and are consistent with the reuse plan.” (Government Code §
67840.2(c).)

? “The board shall approve and certify the portions of a general plan or amended general
plan applicable to the territory of Fort Ord, or any amendments thereto, if the board finds that the
portions of the general plan or amended general plan applicable to the territory of Fort Ord meets
the requirements of this title, and is consistent with the Fort Ord Reuse Plan.” (Government Code
§ 67675.3 (c).)
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guidelines for the preparation of and the content of the mandatory elements required in city and
county general plans.” (Section 65040.2, subdivision (a). ) Section 65040.2 also directs that OPR’s
guidelines “shall contain advice including recommendations for best practices to allow for
collaborative land use planning of adjacent civilian and military lands and facilities,” but these
directives pertain only to active, not decommissioned, military lands and bases. (Section 65040.2,
subdivisions (¢) and (f).)

Nothing in Government Code section 65040.2 authorizes OPR to develop and adopt
guidelines defining the term “consistency” for determining the consistency of local general plans
with military base reuse plans, either in general under the Military Base Reuse Authority Act or with
respect to Fort Ord under the Fort Ord Reuse Authority Act.’> Instead, the Legislature has delegated
the task of developing reuse plans to govern land use planning for decommissioned military bases
exclusively to the local reuse authorities established pursuant to the Military Base Reuse Authority
Act (see Government Code section 67840), or in the case of Fort Ord, pursuant to the Fort Ord Reuse
Authority Act (see Government Code section 67675).

Therefore, the Sierra Club requests that the Board adopt the resolution at Attachment E after
revising it to delete Recital K.

Thank you for your attention to this matter.
Very truly yours,

Thomas N. Lippe
C002 021214 to FORA.wpd

? In fact, nothing in Government Code section 65040.2 authorizes OPR to develop and
adopt guidelines defining the term “consistency” even for purposes of determining the
consistency of actions, programs or projects with local general plans.
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February 13, 2014

Jerry Edelen, Chair

and Members of the Board of Directors
Fort Ord Reuse Authority

920 2" Ave., Suite A

Marina, CA 93933

Subject: February 13, 2014 FORA Board Agenda ltem 8a — Consider
Certification of 2010 Monterey County General Plan as Consistent
with the 1997 Fort Ord Reuse Plan

Dear Chair Edelen and Members of the Board of Directors:

This Office represents Keep Fort Ord Wild and The Open Monterey Project, who
object to a finding by FORA of consistency between the Monterey County General Plan
and the Fort Ord Master Plan and the Fort Ord Reuse Plan. We presume that the
County has provided you with our comment letter submitted last year. However, we
have not seen the issues raised in that letter addressed in the FORA board packet to
date. We again raise all the same objections to FORA that Keep Fort Ord Wild raised
to the County. This letter incorporates the attached letter and all of its objections in its
entirety as if fully set forth herein.

The FORA staff position — that the County plans substantially conform with the
Reuse Plan - is not accurate. The omission of required Reuse Plan plans, policies and
programs from the County plans means that the County plans do not substantially
conform with the Reuse Plan.

County General Plan Policies Regarding Water Are Inconsistent With the Fort Ord
Reuse Plan

Keep Fort Ord Wild is particularly concerned about the inconsistency between
the County plans and the Reuse Plan with regard to water. Potable water supply in Fort
Ord is very limited. FORA does not know how much longer the supply will last.

"The general plan is atop the hierarchy of local government law regulating land
use. It has been aptly analogized to 'a constitution for all future developments.” "
(Concemed Citizens of Calaveras County v. Board of Supervisors of Calaveras County
(1985) 166 Cal.App.3d 90, 97, quoting Neighborhood Action Group v. County of
Calaveras (1984) 156 Cal.App.3d 1176, 1183.)

The General Plan is inconsistent with the Reuse Plan with regard to water
supply. Specifically, the Fort Ord Reuse Plan requires the County to do as follows:
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Adoption of appropriate land use regulations that will ensure
that development entitlements will not be approved until
there is verification of an assured long- term water supply for
such development entitlements.

In response, the County’s claim of consistency as to its General Plan is this:

See Public Services Element Policies PS-3.1 and PS-3.2
(pgs. PS-8 and PS-9), the Fort Ord Master Plan Hydrology
and Water Quality Program B-1.6 (p. FO-39), and the
Agreement between FORA and the Monterey County Water
Resources Agency providing rights to a limited amount of
groundwater, the use of which is allocated by resolution of
the FORA Board and, in turn, the County.

(Reso. No. 13-307, p. 10; Reso. No 13-290, Ex. 1, p. 10.)

The County claims do not support a finding of consistency by the FORA Board.
The County policies that the County claims fulfill and are consistent with the Reuse
Plan are as follows:

General Plan Policy PS-3.1 says this:

Except as specifically set forth below, new development for
which a discretionary permit is required, and that will use or
require the use of water, shall he prohibited without proof,
based on specific findings and supported by evidence, that
there is a long-term, sustainable water supply, both in quality
and quantity to serve the development,

This requirement shall not apply to:

a. the first single family dwelling and non-habitable
accessory uses on an

existing lot of record; or

b. specified development (a list to be developed by
ordinance) designed to provide: a) public infrastructure orb)
private infrastructure that provides critical or necessary
services to the public, and that will have a minor or
insubstantial net use of water (e.g. water fagilities,
wastewater treatment facilities, road construction projects,
recycling or solid waste transfer facilities); or

¢. development related to agricultural land uses within Zone
2C of the Salinas Valley groundwater basin, provided the
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County prepare a report to the Board of Supervisors every
five (5) years for Zone 2C examining the degree to which:

1) total Water demand for all uses predicted in the General
Plan EIR for the year 2030 will be reached;

2) groundwater elevations and the seawater intrusion
boundary have changed since the prior reporting period; and
3) other sources of water supply are available.

If, following the periodic report, the Board finds, based upon
substantial evidence in the record, that:

» the total water demand for all uses in Zone 2C in 2030
as predicted in the General Plan EIR is likely to be
exceeded; or

* it is reasonably foreseeable that the total water demand
for all uses in Zone 2C in 2030 would result in one or more
of the following in Zone 2C in 2030: declining groundwater
elevations, further seawater intrusion, increased substantial
adverse impacts on aquatic species, or interference with
existing wells, then the County shall initiate a General Plan
amendment process to consider removing this agricultural
exception in Zone 2C. Development under this agricultural
exception shall be subject to all other policies of the General
Plan and applicable Area Plan; or

d. development in Zone 2C for which the decision maker
makes a finding, supported by substantial evidence in the
record, that the:

1) developmentis in a Community Area or Rural Center
and is

otherwise consistent with the policies applicable thereto;

2) relevant groundwater basin has sufficient fresh water in
storage to meet all projected demand in the basin for a
period of 75 years; and,

3) benefits of the proposed development clearly outweigh
any adverse impact to the groundwater basin.

General Plan Policy PS.3.2 says this:

Specific criteria for proof of a Long Term Sustainable Water
Supply and an Adequate Water Supply System for new
development requiring a discretionary permit, including but
not limited to residential or commercial subdivisions, shall be
developed by ordinance with the advice of the General
Manager of the Water Resources Agency and the Director of
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the Environmental Health Bureau. A determination of a Long
Term Sustainable Water Supply shall be made upon the
advice of the General Manager of the Water Resources
Agency. The following factors shall be used in developing
the criteria for proof of a long term sustainable water supply
and an adequate water supply system:

a.  Water quality;

b.  Authorized production capacity of a facility operating
pursuant to a permit from a regulatory agency, production
capability, and any adverse effect on the economic
extraction of water or other effect on wells in the immediate
vicinity, including recovery rates;

¢. Technical, managerial, and financial capability of the
water purveyor or water system operator;

d. The source of the water supply and the nature of the
right(s) to water from the source;

e. Cumulative impacts of existing and projected future
demand for water from the source, and the ability to reverse
trends contributing to an overdraft condition or otherwise
affecting supply; and

f.  Effects of additional extraction or diversion of water on
the environment including on in-stream flows necessary to
support riparian vegetation, wetlands, fish or other aquatic
life, and the migration potential for steelhead, for the
purpose of minimizing impacts on the environment and to
those resources and species.

g. Completion and operation of new projects, or
implementation of best practices, to renew or sustain aquifer
or basin functions.

The hauling of water shall not be a factor nor a criterion for
the proof of a long term sustainable water supply.

Fort Ord Master Plan Hydrology and Water Quality Program B-1.6 says this:

The County shall review and monitor development
entitlements to ensure that a long-term water supply is
available for the proposed development.

None of these policies are consistent with the Fort Ord Reuse Plan requirement
as stated at the top of page 2 of this letter.

General Plan Policy PS-3.1 provides a rebuttable presumption of long term
sustainable water supplies in Zone 2C, which includes all of developable Fort Ord.
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Nothing in the General Plan states how the presumption can be rebutted and on what
standard or basis. To date, the County has never found this presumption to be
rebutted, or stated how it could be rebutted. This means that new development such as
Monterey Downs can be expected to argue that Monterey Downs does not need to
prove water supply, and does not need to limit itself to water demand, because
Monterey Downs is subject to the PS-3.1 presumption of long-term sustainable water

supply.

The County’s purported reliance on the Agreement between FORA and MCWRA
is not appropriate and is not material to the consistency determination, because the
Agreement is at a much lower level than the General Plan and the Fort Ord Master
Plan. As a general rule, agreements are subject to a general plan and area plan, not
the other way around. As stated above, "The general plan is atop the hierarchy of local
government law regulating land use. It has been aptly analogized to ‘a constitution for
all future developments.” " (Concerned Citizens of Calaveras County v. Board of
Supervisors of Calaveras County (1985) 166 Cal.App.3d 90, 97, quoting Neighborhood
Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176, 1183.)

Based on this inconsistency alone, the FORA Board should find the County plan
to be inconsistent with the FORA Reuse Plan. FORA defines “Reuse Plan” to include
the FORA Master Resolution, (Master Resolution, § 1.01.050(a).)

Request: Because the language in the Fort Ord Master Plan Hydrology and
Water Quality Program B-1.6 is so general, developers like Monterey Downs can be
expected to argue that the General Plan Policy PS-3.1 presumption satisfies the
Program B-1.6 language. As a result, if the argument is successful, it is possible that
developments will be approved that exceed the truly available wet water, as opposed to
a theoretical paper allocation. FORA should prevent that, and should ensure that the
two plans are truly consistent. FORA should direct the County to rnodify the General
Plan to state that General Plan policy PS-3.1 does not apply to Fort Ord, and the Fort
Ord Master Plan should also make it clear that due to Fort Ord water restrictions that
policy PS-3.1 does not apply within Fort Ord.

The Reuse Plan States that Water |s a “Central Resource Constraint” at Fort Ord.
The County Plan Is Inconsistent with the Reuse Plan.

The Reuse Plan’s lengthy section on “Management of Water Supply” states:

Water supply is a central resource constraint for
development of Fort Ord. Insuring that development does
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not exceed the available water supply and safe vield is a
major component of the DRMP.'

Fort Ord’s water supply is severely compromised due to seawater intrusion, as
well as groundwater contamination from the former military use.

The Reuse Plan calls water a “scarce resource.” The Reuse Plan presents
measures that “ensure that development is managed within this resource constraint.”
The Reuse Plan requires:

. “allocation of the existing potable water supply,” with mandatory
implementation procedures and an annual report,

. a five-year review, and

. water allocation monitoring.?

Pursuant to the Reuse Plan, FORA is required to “monitor” the availability of
water to “insure” that water consumption "will not exceed” the water supply within the
former Fort Ord.® Hydrology and Water Quality Policy B-2 requires the County to
“condition approval of development plans on verification of an assured long-term water
supply for the projects.” The County policy PS-3.1 violates Reuse Policy B-2.

The jurisdiction’s general plan is required to be in harmony with the Reuse Plan.
That is a fundamental purpose of the consistency determination. The County General
Plan and the Reuse Plan are not in harmony, and are facially inconsistent. If there is a
conflict between the County General Plan and the Reuse Plan, as exists here, there is
no requirement that the more restrictive plan prevails.

The County General Plan presumption of long term sustainable water supply
would apply to Monterey Downs. As proposed, the Monterey Downs project will require
some 825 acre feet per year or more, according to public records. 825 acre feet would
far exceed the County’s “allocation” at Fort Ord. Under the County General Plan, the
County simply will presume that the water exists to serve Monterey Downs. That is not
consistent with the Reuse Plan or the very real water supply constraints at Fort Ord.

' Fort Ord Reuse Plan: 3.11.5.4, "Management of Water Supply”; Hydrology and
Water Quality Policy B-2.

2 Ibid.
® Ibid.
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Fort Ord is supplied by water from a “small” aquifer.* FORA is aware that the
aquifer is limited in size, and is not being actively recharged. FORA does not know
when the aquifer is going to run out of water. FORA has never established the safe
yield of the aquifer. FORA has done nothing to address the steadily dwindling small
water supply. FORA has never found that Ford Ord has a “long term sustainable water
supply” nor has FORA even considered the issue.

The County General Plan Policy PS 3.1 “presumption” of a long term sustainable
water supply for all County development on the former Fort Ord places at risk the water
supply for the other jurisdictions, including existing developments like California State
University Monterey Bay, and the commercial developments along Imjin Road. At
particular risk is the entire City of Marina, whose residents and businesses rely on water
from the same water source: a “small” and unsustainable aquifer pumped by Marina
Coast Water District.

As stated above, in September 2013, Keep Fort Ord Wild submitted detailed
comments and exhibits on this point to the County. The County should have provided
those comments to you as part of its submission packet. Out of an abundance of
caution, KFOW attached that letter and enclosures here, and urges FORA to review the
comments and issues carefully. In this letter to FORA, KFOW reiterates and
incorporates each and every one of its concerns and comments that were raised in the
September 2013 KFOW letter to the County. We ask FORA to review the letter and its
enclosures prior to taking any position on the consistency determination for the County
plans.

FORA Executive Officer Cannot Act as a Legislative Authority

Resolution 14-xx (Attachment E, item 5) provides that the General Plan is denied
by the FORA Board, and that the General Plan will be certified if the Board's suggested
modifications are adopted and transmitted to the FORA Board by the County, and the
Executive Officer "confirms such modifications have been made." In other words,
FORA's Executive Officer would be empowered to be part of the legislative
decision-making process in determining whether or not the General Plan shall be
deemed certified. The resolution's proposal to give such legislative authority to the
Executive Officer is an impermissible delegation of legislative authority in violation of
the Article lll, section 3 of the California Constitution, which provides that "The powers
of state government are legislative, executive, and judicial. Persons charged with the
exercise of one power may not exercise either of the others except as permitted by this
Constitution." An action by FORA to determine whether or not the General Plan shall

1 WRIME, Marina Coast Water District Deep Aquifer Study, 2003; United States
Geological Services, 2002.
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be deemed consistent should be an entirely legislative process of the FORA board, so
that FORA's constituents (the public) can evaluate, monitor, and respond to FORA's
action. Allowing the Executive Officer to play a decision-making role in that process
improperly circumvents the public process and shortchanges the public.

An additional reason of why Resolution 14-XX (Attachment A) is improper is
because it is contrary to the CEQA principle proscribing delegation of certain functions
such as assessment of environmental impact. (CEQA Guidelines, § 15025(b).)
Delegation is inconsistent with the purpose of the review and consideration function
because it insulates the members of the FORA Board from public awareness and
possible reaction to the individual members' environmental and economic values. The
Executive Officer should not be given the responsibility to participate in determining
whether modifications have been made (and consequently participate in determining
whether the General Plan should be certified) but he does not have the authority to
approve or disapprove the certification. The Executive Officer is not the decision
maker,

The Language lIs Different Between the County Plans and the Reuse Plan

The County has admitted that “the language is different” between the County
plans and the Fort Ord Reuse Plan. (October 23, 2013 County letter, p. 1.) The
County argues that “there is significant history in the Fort Ord Reuse Plan, and in the
FEIR that shape and guide how the policies of the FOMP are interpreted and applied.”
The County's argument is nonsensical. The County does not explain what the County
means by “significant history in the Fort Ord Reuse Plan” or how the “history” modifies
the adopted written plans, if at all, or its basis for the claims.

Other Concerns

The Veterans cemetery is in the County plans, but is not in the Reuse Plan. The
addition of a Veterans cemetery is not consistent with the Reuse Plan plans, policies
and maps. The change of land use to a Veterans cemetery has not been subjected to
environmental review by any person.

For determination of consistency, FORA should use only the original Reuse
Plan, not the "republished" 2001 version. The 2001 version was never adopted and
has not have environmental review. The County's public records show that the County
relied on the unadopted “republished” 2001 Reuse plan materials when the County
prepared its Fort Ord Master Plan.

The General Plan and Fort Ord Master Plan is inconsistent with the Fort Ord
Reuse Authority’s Development and Resource Management Plan (DRMP). In
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particular, we draw your attention to the policies of the DRMP. We attach the DRMP in
its entirety, exactly as provided on the FORA website (pp. 127-136).

Proposed Findings

The proposed findings presented to the FORA Board are simply inaccurate and
do not correctly present or-apply the applicable law and regulations.

Atits October 11, 2013 and November 8, 2013 meetings, the consistency
agenda itermn was not heard, Instead, at the October meeting Chair Edelen announced
the item and immediately stated that the matter would be continued in order for FORA
staff to work on the letters received, He called for a motion to continue, and after very
brief procedural discussion by the Board, the Board unanimously passed the motion to
continue the item. In November 2013, the Board hearing was continued due to lack of
proper public notice pursuant to the FORA Master Resolution. In January 2014, the
itern was agendized under "old business” on the FORA agenda. We question why this
item was agendized under Yold business,” because at the October 11 and November 8
meetings this item was not opened for public comment or presentation.

We have observed that for items called “old business”, the FORA Board does
not consistently open the item for a public hearing. For example, at the October 11
2013 FORA Board meeting, Board Chair Edelen called the “old business” item for
Mr. Bowden's contract for legal services, then Chair Edelen immediately called for a
Board vote. The Board vote took place immediately without any discussion, and
without opening the item to public comment. No mention was made of a public hearing,
and no earlier public hearing was referenced. The public simply was shut out of the
process. The second meeting should also be open for public comment.

A consistency determination is a project subject to CEQA. The consistency
determination is a discretionary act by the FORA Board. That act has not been
evaluated pursuant to CEQA.

Keep Fort Ord Wild and The Open Monterey Project join in all other comments
and concerns submitted to FORA by other groups, agencies, and individuals. We urge
you to consider these commenits carefully. Tharnk you.

Very truly yours,

Maoll
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Attachments (on CD):

A.
B.
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FORA Master Resolution, sections 8.02.010, 8.02.020()(7)

Fort Ord Reuse Plan, 3.11.5.4, "Management of Water Supply” and
Hydrology and Water Quality Policy B-2

Monterey County General Plan policy PS-3.1

KFOW letter to County Board of Supervisors, September 17, 2013 with
attachments, re County consistency determination (presented to the
County on CD)

Monterey Downs Administrative Draft Environmental Impact Report
Eastside Parkway 90% Improvement Plans

October 7, 2013 letter from FORA

EA/IS for The General Jim Moore Boulevard and Eucalyptus Road
Improvement Project

Development and Resource Management Plan excerpts

History of FORA's illegal changes to Chapter 8 of the Master Resolution,
specifically over 100 changes of the word “shall” to the word “may”

FORA Annual Report FY 2012-213, pages 1-16
August 26, 2013 LandWatch letter to County Board of Supervisors
Zone 2C Map

January 7, 2014 KSBW Report
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Octobet 23,2013

Fort Ord Reuse Authority
Jonathan Garcia, Senior Plahner
920 2™ Avenue, Suite A
Marina, CA 93933

SUBJECT" 2010 Montersy County General Plan Consistency Determination,
Dear Mr. Garocia,

This letter is provided as the County’s responses fo comments received during the General Plan
consistency determination process. :

Overview

In 2001, Monterey County added the Fort Ord Master Plan to our General Plan, which the FORA
Board found consistent with the Fort Ord Reuse Plan in 2002 (FORA Resolution #02-3), In 2010, the
Fort Ord Master Plan (FOMP) was updated to tecognize actions that the FORA Board had already
taken, The changes included references to the Land Swap Agreement, the Hast Garrison approvals
(both of which were found cousistent with the Reuse Plan by the FORA Board) and other minor text
changes made 1o consultation with FORA staff. There was no intent to change any policy or program.

It has come to our attention through the consistency determination process that the 2001 Master Plan
and hence the 2010 Monterey County General Plan does not accurately copy word for word several
Base Reuse Plan policies and programs. Policies and programs certified by FORA for the 2001 plan
were not changed as part of the 2010 update. The County has stated its intent in the language of the -
FOMP and the subsequent resolution to carry out the General Plan in & manner fully in conformity
with the Reuse Plan, which includes the FEIR, Implementation agreement and the Authority Act, The
County submits for.your-congideration that fulfilling the intent of the policies and programs is more
tmportant than whether the language is identical between the FOMP and the Base Reuse Plan, In this
case there is significant history in the Fort Ord Reuse Plan, and in the FEIR that shape and guide how
the policies of the FOMP are interpreted and applied. The County subimits that while the language is
different, the implementation must be consistent with the intent of the Reuse Plan, as such the Fort Ord
Master Plan should be found consistent with Reuse Plan, To demonstrate this, below are the County’s
responses to comments recelved during the consistency determination process descnbmg how the
plans are consistent,
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“Comments and Responses

Tssuo 1; Parts of the FOMP [Fort Ord Master Plan] reverse speeific changes made in

froimtidhae i on R

response to comments in the Fort Ord Reuse Plan Final EIR.

County’s Response; As noted above it was not the County’s intent to change anything as part of the
2010 General Plan that had not been acted on by FORA. The policies and programs do seem to be
based upon the draft plan evaluated in the DEIR for the Reuse Plan, The question is whether these
polices would be impletnented in a manner consistent with the plan, Those policies identified are:

»  Recreation/Open Space Land Use Policy A-1. The word change from “shall
encourage the conservation and preservation” o “shall protect”

This word change in the FEIR was made as a result of potential Land Use Compatibility Impacts,
specifically concerning the *“Frog Pond” which is in Del Rey Oaks, the Police Officer Safety
Training (POST) facility that was relocated by the Land Swap Agreement, and the Youth
Camp/East Garrison development that has already been addressed through approvals of the East
Garrison development and Youth Camp restrictions in the FIMP, The concerns belnnd this
language change have already been 1esolved through implementation.

s Recreation/Open Space Land Use Program A-1.2 —program calling for Natural
Feosystem Basement Deeds on “Identified open space lands” omitted,
This program also was the result of the potential Land Use Compatibility Impacts described
above yet the County is committed to complying with this requirement through plan
implementation, The ftem is included it the County’s Long-tange work program.

o Hydrology and Water Quality Policy B-1 and Programs B-1.1 through B-1.7.
The language of the FOMP is not identical to the Reuse Plan, but the language has been mcluded
in other policies and programs in an equivalent or more comprehensive manner.

o Hydrolo;gy and Water Quality Program C-6.1 — Program requiting the County to
work closely with other FORA jurisdictions and CDRP to develop arid implement a
plan for storin water disposal that will allow for the removal of ocean outfall
‘ structures, ,
The County is under order from the State Water Board to develop storm water requirerents that
meet cutrent state standards, The County is nearing completion of those standards including
eliminating ocean outfalls and will work closely with other FORA jutisdiction to accomplish the
same in Fort Ord, The County Is leading a storm water task foree to addréss this issue..

» Biological Resources Policy C-2 and Programs C-2,1, C-2.2, C-2.3 and C-2.5, —
Preservation of oak woodlands in the natural and built envirofiments.
Oals woodlands are protected under the General Plan, state law, and within Current County code.
The County reviews and requires each development to minimize impéddts on native trees through
siting, design, and other mitigations pursuant to policies within the Fort Ord Master Plan, the
HMP, the Open Space Blement of the General Plan (Policies 08-5.3, 08-54, 08-5,10, 08-5,11;
08-5.4, and 08-5.23), and the Land Use Element of the General Plan (Policies LU-1.6 and LU-
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1.7). Appropriate protections are provided for Oak woodlands within the natural and built
environments. , :

Issue 2: Tort Ord does not have a long-term sustainable W ater Bupply eontrary to
County General Plan Policy PS-3.1 [which establishes a rebuttable presumption that there
is a long~term water supply in Zone 2C which includes Fort Ord Territory].

County’s Response: Policy PS-3.1 requires a determination that there is a long-term sustainable
water supply. An exception is given to development within Zone 2C; however, “This exception

for Zone 2C shall be a rebuttable pr esumpuon that a Long Tetm Sustamable Water Supply exists

within Zone 2C{...} Development in Zone 2C shall be subject to all other policies of the General
Plan gnd applicable Area Plan” (emphasis added.) In the case of the Fort Ord Master Plan (an
Area Plan), there are more speocific area plan policies that give guidance on making a finding that
a Long Term Sustainable Water Supply exists consistent with PS-3.1, The Determination ofa
Long Term Sustainable Water supply would rely on the Hydrology and Water Quality policies of
the Reuse Plan including the requirement to comply with the Development Resource
Management Plan (DRMP), The DRMP establishes a water allocation for the County. The
Public Services Element and the Fort Ord Master Plan policies work in conjunction with each
other in a manner that is consistent with the Reuse Plan.

Lssue 3: The Fort Ord Master Plan does not comply with the Land Swap Agreoment
because the Land Swap Agreement traded residential density at Parker Flats for increased
residential density at Fast Garrision. This trade made the Eastside Parkway no longer
desirable as a primary travel route.

County’s Response: The Fort Ord Master Plan reflects the action taken on the Land Swap
Agreement in 2002 and 2003 by acknowledging the revised Habitat Lands under the HMP, The
Land Swap Agreement did not include amendments to the Reuse Plan. The Land Swap
Assessment that accompanied the Land Swap Agreement provided the biological evidence
necessary to gain concutrence from HMP stakeholdets that the “swap” was sufficient under the
terms of the HMP, The Biological Assessment mentions changes being considered at the time of
the Land Swap Agteoment preparation’, but those references within the biological assessment for
an HMP amendment did not amend the Reuse Plan nor do they make the adopted General Plan
inconsistent with adopted Reuse Plan since both documents have the same land use designations
for the areas in question.

! The FORA Master Resolutlon states “FORA shall not preclude the transfer of intensity of land uses and/or density of
development involving propertiss within the affected teritory as long as the land use decision meels the overall intensity and
density orfteria of Sections 8.02,010¢a)(1) and (2) above as long as the cumulative net density or intensity of the Fort Ord
Territory {s not increased.”

Issue 4 The County Still has not complied with the Fort Ord Reuse Plan Policies
after Fifteen (15 Years).

County’s Response. The County has implemented some of the Reuse Plan policies and is
actively working on othets. Delays in implementation do not make the General Plan inconsistent
with the Reuge Plan.
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lég*ggg ! Ts the County the lead agency under CEQA?

County'’s Response. Yes. The FORA Master Resolution describes FORA’¢ role as &
“Responsible Agency” under CEQA for review of legislative decigions and deyelopment projects
(Section 8.01,070), The County has certified an EIR prior for the 2010 General Plan, The DEIR,
FEIR, Supplemental Tnformation, and subsequent addendums to the EIR have all been prov1ded
to FORA. with the consistency determination submittal/request,

Conclusion

The Desctiption of the Fort Ord Master Plan on pg FO-1 states “The purpose of this plan is t
designate Jand uses and incorporate objectives, programs and policies to be consistent with the
Fort Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) i 1997
The County is implementing the Reuse Plan by adopting Reuse Plan Land Use Designations,

- enforeing the Habitat Management Plan, participating it the Base-wide Habitat Conservation -
Plan process, and coordinating with the public and private jurisdiction rega:rdmg development
and open space in Fort Od.

The County has supported the purpose staternent of the Fort Ord Master Plan by adopting a
resolution containing findings and certification that the 2010 General Plan is consistent with and
intenided to be varried out in a manner fully in conformity with the Reuse Plan (as tequired by the
FORA Master Resolution). Attached to the findings is a table that outlines how the County’s
General Plan addresses all of the “Specific Programs and Mitigation Measures For Inclusion In
Legislative Land Use Decisions” (Section 8,02.020 of the FORA Master Resolution).

None of the Findings requiring denial of the consistency determination, contained in 8.02.010 of
the FORA Master Resolution can be made, The General Plan does not allow more intensity (1)
ot density (2)of Land Use than the Reuse Plan (see Land Use Designations), (3) Requited
programs and Mitigation Measutes have been included and/or are being implemented as
evidenoed in the attachment to the County’s consistency resolution and as farther-explainéd
above, (4) The General Plan contains the same types of Land Uses that the Reuse Plan and the
General Plan will not conflict or be moompati’ble with open space, recreational, or habitat
managerent ateas, (5) Financing and the prowswns fot adequate public sa1v1oos and facilities are
required, and (6) implementation of the HMP is required.

" The 2010 General Plan is consistent with the Fort Ord Reuse Plan,

Sincerely,

Resource Management A gency
County of Monterey




FORT ORD REUSE AUTHORITY BOARD REPORT

Subject: oM VOTE: Approve Executive Offlcer Contract Extension

ACTION

Meeting Date: March 14, 2014
Agenda Number: 8b

RECOMMENDATION(S):
Approve extension of Executive Officer Employment Agreement until June 30, 2020.

BACKGROUND/DISCUSSION:
Executive Officer Michael Houlemard's existing @ ]
September 21, 2000 agreement, with numerous gxte Sion _and supplements. In order to
provide ease of review by the Board, the Exeq% gComm % directed Authority Counsel
to prepare an employment agreement th ‘ff?wgv’”@'orporated %}one document all of the
existing agreement terms, as extended "Q attached agreement
(Attachment A) has been prepared by Au‘t” ,' existing agreement
9, 2020 Executive

phent contract is comprised of a

reement, and provided direction
914 Board meeting actlon On

%g

to Authority Counsel to set this |t f
February 13, 2014 the Board voted 48,

Prepared by Approved by

Jon Giffen Steve Endsley




Attachment A to ltem 8b
FORA Board Meeting, 3/14/2014

EXECUTIVE OFFICER
EMPLOYMENT AGREEMENT

This Executive Officer Employment Agreement (this “Agreement”) is made and entered
into effective July 1, 2014 (the “Commencement Date”) by and between the Fort Ord Reuse
Authority, a public corporation formed under the Fort Ord Reuse Authority Act, California
Government Code sections 67650 ef seq. (hereinafter “FORA”) and Michael A. Houlemard, Jr.,
an individual (hereinafter “Houlemard”).

1. RECITALS. This Agreement is made and entered into with respect to the
following circumstances:

(a) Houlemard has served as the Executive Officer of FORA since March
1997. On or about September 21, 2000 FORA and Houlemard (each a “Party” and collectively,
the “Parties™) entered into an Executive Officer Employment Agreement for a term ending
June 30, 2003 (the “Employment Agreement™). On or about July 11, 2003 the Parties entered
into Extension #1 to the Employment Agreement by which the term of Houlemard’s employment
was extended through June 30, 2008. On or about June 13, 2008 the Parties entered into
Extension #2 to the Employment Agreement by which the term of Houlemard’s employment was
extended through the then anticipated end of FORA’s statutory authority (June 30, 2014).
Subsequent amendment to the Fort Ord Reuse Authority Act has extended the term of FORA’s
statutory authority through June 30, 2020, but the term of the Employment Agreement as
extended will expire on June 30, 2014.

(b)  Houlemard has performed his duties as the Executive Officer of FORA to
the satisfaction of FORA’s governing Board of Directors (the “Board”).

(c) The Parties desire that the term of Houlemard’s employment as Executive
Officer of FORA should be further extended on the terms and conditions set forth in this
Agreement.

2. TERM. The term of this Agreement shall commence on the Commencement
Date and shall end, unless sooner terminated or otherwise extended, no later June 30, 2020.

3. COMPENSATION.

(2) Salary, COLAs and Longevity Pay. During the term of this Agreement, as
compensation for his services as FORA’s Executive Officer, Houlemard shall be paid an annual
salary of Two Hundred Seven Thousand Three Hundred Seventy-Four Dollars ($207,374.00) in
installments in accordance with the FORA’s general compensation program, prorated for any
partial payroll period. If and when a Cost of Living Adjustment (“COLA”) is awarded to
FORA'’s other employees, Houlemard’s salary shall be adjusted in like proportion. Houlemard
has been receiving and during the term of this Agreement Houlemard shall contintue to receive




longevity pay on the same basis and subject to the same terms and conditions as apply to
FORA’s other employees. Except as a consequence of a COLA or longevity pay, Houlemard’s
salary shall not be adjusted during the term of this Agreement, but an incentive bonus may be
awarded to Houlemard from time to time as provided in Section 3(b) below.

(b)  Incentive Bonus. The Board may award a bonus to Houlemard in
recognition of exemplary performance beyond that required under this Agreement as an
incentive to continue such performance. The bonus shall not be considered to be salary to which
Houlemard is entitled or as any form of compensation for past performance. Rather, any bonus
shall be an inducement for future performance. As such, in order to be eligible to receive any
bonus Houlemard must be employed by FORA at the time any bonus is awarded. The Board has
the sole and unbounded discretion to award or withhold a bonus, and to establish the amount of
any such bonus. The Board may award any bonus in a lump sum or in installments. The award
of a bonus should not be expected.

(c) Employee Taxes. Houlemard is subject to all applicable Federal and State
income tax withholdings from his income.

(d)  Retirement Contribution. Houlemard shall be entitled to participate in the
retirement program made available by FORA through the Public Employees’ Retirement System
to FORA’s other employees (currently 2% at 55), as the retirement program may from time to
time be amended, and in the same manner, to the same extent, and subject to the same terms and
conditions, including but not limited to contribution rates, as apply to FORA’s other employees.

(¢)  Paid Leave. During the term of this Agreement, Houlemard shall be
entitled to forty-nine (49) days per year as paid leave, which shall be allocated as follows:

Vacation 26 days
Sick Leave : 18 days
Management Leave 5 days

Vacation, Sick Leave, and Management Leave may be collectively referred to as “Annual
Leave.” Annual Leave shall accrue, be subject to accrual limits, be converted to service credit
on retirement, be cashed out, or may be used, each only in conformity with those policies
regarding Annual Leave established by FORA as they may be amended from time to time.
Houlemard shall not be required to keep time sheets, but shall inform FORA’s Executive
Committee in advance of his vacation plans and shall report to the Executive Committee his use
of all categories of Annual Leave contemporaneously with taking leave.

() Car Allowance. During the term of this Agreement, FORA shall pay
Houlemard Two Hundred Fifty Dollars ($250.00) per month as an allowance for use of his
personal vehicle. Houlemard shall at all times during the term of this Agreement maintain
liability insurance covering the business use of his personal vehicle meeting the reasonable

satisfaction of FORA.




(g)  Deferred Compensation. During the term of this Agreement, FORA shall
contribute Eight Hundred Thirty-Three Dollars ($833.00) per month into a deferred
compensation plan mutually selected by the Parties.

(h) Insurance. Houlemard and his dependents shall be entitled to participate
in any life or health insurance programs made available by FORA to FORA’s other employees
and their dependents, as such program(s) may from time to time be amended, and in the same
manner, to the same extent, and subject to the same terms and conditions, including but not
limited to contribution rates, as apply to FORA’s other employees and their dependents.

(i) Professional Dues/Conferences. Houlemard shall be entitled to attend the
conferences for which FORA budgets. If such conferences are budgeted, FORA shall also pay
for Houlemard’s reasonable expenses incurred in attending such conferences in conformity with
those policies regarding reimbursements established by FORA as they may be amended from
time to time,

() Holidays. Houlemard shall be entitled to the same paid holidays as are
provided to FORA’s other employees.

(k)  Reimbursable Expenses. Houlemard shall be reimbursed for out-of-
pocket expenses according to those policies regarding reimbursements established by FORA as
they may be amended from time to time. In acknowledgment of the monthly car allowance
described in Section 3(f), Houlemard shall not be reimbursed for mileage associated with the
performance of his duties as Executive Officer.

4. EVALUATION. The Board intends to conduct a performance evaluation on or
before June 1 of each year, at which time the Board may, but shall not be obligated to, consider
awarding an incentive bonus as set forth in Section 3(b) above. Houlemard shall provide a
timely reminder to FORA’s Executive Committee to schedule the annual performance review.
The Parties agree that any failure to conduct any performance review shall not be deemed a
breach of this Agreement.

5. EXCLUSIVE EMPLOYMENT AND OUTSIDE WORK. Houlemard agrees
to work exclusively for FORA as Executive Officer, with such duties and responsibilities as shall
be set forth by the Board, and shall so serve faithfully and to the best of his ability under the
direction and supervision of the Board. Houlemard may, without violating the exclusive services
term in this Agreement, teach or write for publication without FORA’s prior approval. With the
prior written approval of the Board, Houlemard may also enter into consulting arrangements with
public or private entities if such activities do not interfere with his duties as Executive Officer.




6. TERMINATION. Houlemard is an at-will employee and serves at the pleasure
of the Board. Houlemard may be dismissed, and this Agreement terminated, at the discretion of
the Board for any reason or for no reason at all, except that in the event of termination pursuant
to Sections 6(c) or (d) below, FORA shall provide the notice and/or compensation as provided
therein. This Agreement may be terminated prior to its scheduled expiration date as follows:

(2) By mutual agreement;
(b) By Houlemard providing FORA ninety (90) days advance written notice;

(©) By FORA through written notice to Houlemard of intent to terminate his
employment for “Cause.” For purposes of this Agreement, with respect to Houlemard the term
“Cause” shall mean (i) breach of this Agreement; (ii) commission of an act of dishonesty, fraud,
embezzlement or theft in connection with his duties or in the course of his employment; (iii)
commission of damage to property or reputation of FORA; (iv) failure to perform satisfactorily
the material duties of his position after receipt of a written or verbal warning from the Board; (v)
conviction of a felony or a crime of moral turpitude; (vi) failure to adhere to or execute FORA’s
policies; or (vii) such other behavior detrimental to the interests of FORA as the Board
determines. Cause shall be determined in the sole discretion of the Board. If the Board believes
that FORA has Cause to terminate Houlemard’s employment, FORA shall give appropriate
written notice to Houlemard as provided in Government Code section 54957 of his right to have
the complaints or charges heard in an open session rather than a closed session of a meeting of
the Board. After written notice to Houlemard, if he does not request to have the complaints or
charges heard in open session, he shall be provided the opportunity to meet with the Board in
closed session regarding the specific complaints or charges stated in writing, Should the Board
decide after meeting to terminate Houlemard, his employment shall be terminated immediately
without rights to any appeal, severance pay or benefits other than compensation earned
(including all benefits and reimbursements accrued and then due) up to the effective date of
termination.

(d) By FORA through written notice to Houlemard of termination without
Cause. In that event, the termination shall be effective upon delivery of the notice unless the
notice provides otherwise. If terminated without Cause, Houlemard shall be entitled to
severance pay equal to six (6) months salary, exclusive of benefits. At the election of the Board,
severance pay may be paid in substantially equal installments over any period up to six (6)
months.

7. NOTICES. Notices under this Agreement shall be by United States mail, postage
prepaid, addressed as follows, or such other address as the Parties may establish and provide
written notice thereof:

Chair of the Board of Directors Michael A. Houlemard, Jr.
Fort Ord Reuse Authority 2223 Albert Lane
100 12th Street Capitola, CA 95010

Marina, CA 93933




8. TERMINATION OF FORMER EMPLOYMENT AGREEMENT. Effective
upon the Commencement Date, the Employment Agreement shall automatically, and without
any need for further action by the Parties, be terminated and of no further force and effect.
During the term of this Agreement, the employment relationship between the Parties shall be
controlled by the terms and conditions of this Agreement and not by any terms or conditions of
the former Employment Agreement. The foregoing provisions notwithstanding, any Annual
Leave which Houlemard has accrued but which remains unused and has not been cashed out as
of the day before the Commencement Date shall be carried over and added to the Annual Leave
which accrues pursuant to this Agreement, subject to any applicable accrual limits as may be
specified in those policies regarding Annual Leave established by FORA as they may be
amended from time to time.

9. COMPLETE AGREEMENT. This Agreement is a full and complete statement
of the Parties’ understanding with respect to the matters set forth in this Agreement. This
Agreement supersedes and replaces any and all prior or contemporaneous agreements,
discussions, representations, or understandings between the Parties relating to the subject matter
of this Agreement, whether oral or written.

10. INTERPRETATION. This Agreement shall be construed as a whole and in
accordance with its fair meaning. It is understood and agreed by the Parties that this Agreement
has been arrived at through negotiation and deliberation by the Parties, with each Party having
had the opportunity to review and revise this Agreement and to discuss the terms and effect of
this Agreement with counsel of its choice. Accordingly, in the event of any dispute regarding its
interpretation, this Agreement shall not be construed against any Party as the drafter, and the
Parties expressly waive any right to assert such a rule of interpretation.

11.  PARTIAL INVALIDITY. If any provision of this Agreement is held by a court
of competent jurisdiction to be invalid, void or unenforceable, the Parties agree that the
remaining provisions shall nonetheless continue in full force and effect.

IN WITNESS WHEREOF, the Parties have executed this Agreement effective as of the
date and year first written above.

Michael A. Houlemard, Jr.

Chair
Fort Ord Reuse Authority




AUTHORITY BOARD REPORT

“Consistency Determination: Consider Certification, in Whole or in

Part, of Seaside Zoning Code Text Amendments and Use Permit for
a Youth Hostel, Located at 4420 Sixth Avenue, Seaside, CA, as
Consistent with the 1997 Base Reuse Plan

Subject:

Meeting Date: March 14, 2014

Agenda Number: 9a ACTION

RECOMMENDATION(S):

Approve Resolution 14-XX (Attachment A), certifying’
land use decision and development entitlement that {
amendment and project entitlements related t

consistent with the Fort Ord Base Reuse Plan £BR

BACKGROUND:

Seaside submitted the AYH legislative Ian}
consistency certification

City of Seaside’s legislative
2aside General Plan zoning text
Youth Hostel (“AYH") are

Under state law, (as ¢
(plan Ievel d

ased di V‘elopment of a 120-bed youth hostel at 4420 Sixth Ave;

foving an ordinance for text amendments to Title 17 of the
Seaside Municipal Co hing Code) regarding the proposed development of a 120-
bedyouth hostel at 4420 Sixth Ave; and Resolution No. 13-14: approval of a Use Permit
to allow the phased development of a 120-bed youth hostel in the mixed use commercial
(CMX) zoning district, to be consistent with the BRP.

(zoning code) an
Resolution No. 13-

DISCUSSION:

Seaside staff will be available to provide additional information to the Administrative
Committee on March 5, 2014. In all consistency determinations, the following additional
considerations are made and summarized in a table (Attachment B).




Rationale for consistency determinations FORA staff finds that there are several
defensible rationales for certifying a consistency determination. Sometimes additional
information is provided to buttress those conclusions. In general, it is noted that the BRP
is a framework for development, not a precise plan to be mirrored. However, there are
thresholds set in the resource constrained BRP that may not be exceeded without other
actions, most notably 6,160 new residential housing units and a finite water allocation.
More particularly, the rationales for consistency analyzed are:

LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010
OF THE FORA MASTER RESOLUTION

ﬁcv reqgarding leqgislative land
gislative land use decision for

(a) In the review, evaluation, and determination of cons

I

use decisions, the Authority Board shall disapprove

Seaside’'s submittal is consistent with the
designation that is more intense
General Plan text amendment ad
(CMX) zoning definition.

and would not allow development that is
lowable Floor-to-Area (“FAR”) ratio in the

The 2004 Seaside Gen an was certified consistent with the BRP on Dec 10, 2004.
The proposed project afid zoning code text amendment have been developed to
implement the policies of the 2004 Seaside General Plan and therefore would also be
consistent with the BRP and the Master Resolution.

The project site is designated as a “Development Parcel” in the approved Habitat
Management Plan (“HMP”). It is also designated as Developed/Non-habitat in the
Seaside General Plan. The site does not contain sensitive habitats. The project is not
within or adjacent to the local Coastal Zone.

e A e L




CFD fees from the project will contribute to mitigating overall base reuse development
impacts through the implementation of the HMP. The project is in conformance with the
following applicable General Plan goals and policies: LU-1, LU-5.2, LU-1.3, LU-2, LU-2.4,
LU-4, LU-4.1, LU-5, LU-5.1, LU-6, and LU-6.2.

The proposed project will not change Seaside General Plan policies relating to:
historical/cultural resources; waste reduction and recycling; on-site water collection; and
inter-jurisdictional cooperation. The project would utilize existing wastewater collection
system connections. No private wells would be installed. The proposed project site will
not be used as a reservoir or water impoundment.

n 7-years of use data from
yould reduce any potential

be developed.

(4) Provides uses which conflict or i
Reuse Plan for the affected prope
space, recreational, ¢

W|th openﬁépace recreatlonal or habitat

presents no such ¢o icts and
is designated “Developed/Non-habitat” on

&,

management areas in that.the s

. , : . .
provide for the financing and/or _installation,
afrastructure necessary to provide adequate public

installation of new g}
development site an
existing utilities and roadways.

e phased over 10 years. The project would be served by

(6) Does not require or otherwise provide for implementation of the Fort Ord Habitat
Management Plan;

The subject property is designated as a development parcel within the Installation-wide
Multispecies HMP for Former Fort Ord and the requirements of the HMP are incorporated
into the mitigation measures within the Mitigation and Monitoring Program. CFD fees from
the project will contribute to mitigating overall base reuse development impacts through
the implementation of the HMP.




(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines _as such
guidelines may be developed and approved by the Authority Board; and

The area affected by this submittal is outside of the Highway 1 Design Corridor 1,000 foot
Planning Corridor east of Highway 1.

(8) Is not consistent with the jobs/housing balance requirements developed and approved
by the Authority Board as provided i in Section 8.02.020(1) of this Master Resolution.

The submittal is consistent with job/housing balance requirements.

Additional Considerations

(9) Is not consistent with FORA'’s prevailing wage poli¢ ;'ction 3.03.090 of the FORA

Master Resolution.

Project applicants are required to meet Master Re:

FISCAL IMPACT:
Reviewed by FORA Controller ___

This action is regulatory in nature and shou
operational impact. In addition to:
Ord development expected to be
covered by the Community Facmté D
ensurlng a fair share payment of app“r_ “‘Qna?é
in the 1997 BRP and acgompanying Epyironnic ImpactfReport. Seaside has agreed
to provisions for payp 5@ |opriénts in the former Fort Ord
under its jurisdictio,

subject to this submittal would be
igreement to the extent feasible,

—rh

Prepared by Reviewed by

Steve Endsley

Approved by

Michael A. Houlemard, Jr.




Attachment A to Item 9a.
FORA Board Meeting, 3/14/2014

Resolution 14-XX

Resolution Certifying Consistency of )
Seaside General Plan zoning text amendment )
and project entitlements related to )
the American Youth Hostel )

THIS RESOLUTION is adopted with reference to the following facts:and circumstances:

A. OnJune 13,1997, the Fort Ord Reuse Authority ("FORA"):adopted the Final Base Reuse

Plan (BRP) under Government Code Section 67675,

uires each county or
ended general
tive land use

B. Upon BRP adoption, Government Code Sectio
city within the former Fort Ord to submit to F
plan and zoning ordinances, and to submit
decisions that satisfy the statutory requi

its general plan
ct entitlements, and

C. By Resolution No. 98-1, the FORA Board ad
the requirements in Governmen

D. The City of Seaside (“Seaside”) is easide has land use authority
over land situated within the form ~

E. After a noticed pub 2013 ty of Seaside adopted a
General Plan zonih Droj ents related to the American

FORA's plans. ' : and considered the BRP Environmental
Impact Report (* [

mentation Agreement between FORA and Seaside, on January
ed FORA with a complete copy of the submittal for lands on the
former Fort solutions and ordinance approving it, a staff report and materials
relating to the City of Seaside’s action, a reference to the environmental documentation
and/or CEQA findings, and findings and evidence supporting its determination that the
SGP zoning text amendment and project entitlements related to the AYH are consistent
with the BRP and the FORA Act (collectively, "Supporting Material"). Seaside requested
that FORA certify the submittal as being consistent with the BRP for those portions of
Seaside that lie within the jurisdiction of FORA.

H. FORA’s Executive Officer and the FORA Administrative Committee reviewed Seaside’s
application for consistency evaluation. The Executive Officer submitted a report
recommending that the FORA Board find that the SGP zoning text amendment and

1




J.

L.

NOW THEREFORE

project entitlements related to the AYH are consistent with the BRP. The Administrative
Committee reviewed the Supporting Material, received additional information, and
concurred with the Executive Officer's recommendation. The Executive Officer set the
matter for public hearing regarding consistency of the SGP zoning text amendment and
project entitlements related to the AYH before the FORA Board on March 14, 2014.

Master Resolution, Chapter 8, Section 8.02.010(a)(4) reads in part: "(a) In the review,
evaluation, and determination of consistency regarding legislative land use decisions,
the Authority Board shall disapprove any legislative land use decision for which there is
substantial evidence supported by the record, that [it] (4) Provides uses which conflict or

FORA’s review, evaluation, and determination of
identified in section 8.02.010. Evaluation of these si

reads "(a) In the review,
ative land use decisions,
ecision for which there is

ted in the Reuse Plan for the
pment more dense than the density of use
ffected territory; (3) Is not in substantial
ed inthe Reuse Plan and Section 8 02.020

 Reuse Plan for the affected property or which confhct or are
pace, recreational, or habitat management areas W|th|n the

resolved:

1. The FORA Board recognizes the City of Seaside’s August 28, 2013 recommendation
that the FORA Board certify consistency between the BRP and the SGP text
amendment and project entitlements related to the AYH was appropriate.

2. The Board has reviewed and considered the BRP EIR and Seaside’s environmental

documentation. The Board finds that this documentation is adequate and complies
with the California Environmental Quality Act. The Board finds further that these

2




Resolution was pa:

AYE

NOE

ABSTENTIO

ABSENT:

documents are sufficient for purposes of FORA's certification for consistency of the
SGP zoning text amendment and project entitlements related to AYH.

The Board has considered the materials submitted with this application, the
recommendation of the Executive Officer and Administrative Committee concerning
the application and oral and written testimony presented at the hearings on the
consistency determination, which are hereby incorporated by reference.

The Board certifies that the SGP zoning text amendment and project entitiements
related to the AYH are consistent with the Fort Ord Base:Reuse Plan. The Board
further finds that the legislative decision and develop; “entitlement consistency
certification made herein has been based in part {dpon the substantial evidence

submitted regarding allowable land uses, a wei BRP’s emphasis on a
[ balance between jobs

Seaside’s submittal are not more intense ¢
This finding does not modify the BRP4L
Figure 3.3-1. It remains Public Facilit

considering all their aspects,.fu
Seaside application is hereby [ y.the requirements of Title 7.85 of

, the foregoing
2014, by the following vote:

ATTEST:

Jerry Edelen, Chair

Michael A. Houlemard, Jr., Secretary

3




CERTIFICATE OF SECRETARY

The undersigned Secretary of the Board of the Fort Ord Reuse Authority hereby certifies that i
the foregoing is a full, true and correct copy of Resolution No. 14-XX adopted March 14, 2014.

Michael A. Houlemard, Jr., Secretary




ATTACHMENT B to ltem 9a
FORA Board Meeting, 03/14/14

FORA Master Resolution Section

Finding of
Consistency

Justification for finding

(1) Does not provide for a land use designation that allows more
intense land uses than the uses permitted in the Reuse Plan for the
affected territory;

Yes

The general plan zoning text amendment adds
“Youth Hostel” as an acceptable use within the
Commercial Mixed Use (CMX) district.

(2) Does not provide for a development more dense than the density
of uses permitted in the Reuse Plan for the affected territory;

The 120 units of youth hostel lodging do not exceed
BRP thresholds.

(3) Is in substantial conformance with applicable programs specified
in the Reuse Plan and Section 8.02.020 of this Master Resolution.

Plan.

(4) Does not provide uses which conflict with or are incompatible
with uses permitted or allowed in the Reuse Plan for the affecteff
property or which conflict with or are incompatible with open s]
recreational, or habitat management areas within the jurisdiction of
the Authority;

Plan and noted documents.

(5) Requires or otherwise provides for the financing
installation, construction, and maintenance of a
| necessary to provide adequate public services f
by the leg1slatlve land use dec1s1on

e project would not result in any significant impact

réqumng the financing and/or installation or

expansion of public services.

CFD fees from the project will contribute to

mitigating overall base reuse development impacts

through the implementation of the HMP.

(7) Is consistent with the nghw _
Guidelines as such standards may b
Authority Board.

Yes

The project is outside of the Highway 1 Design
Corridor.

(8) Is consistent with the jobs/housing
developed and approved by the Authority B o
Section 8.02.020(t) of this Master Resolution.

Yes

The submittal is consistent with job/housing balance
requirements.

(9) Prevailing Wage

Yes

Project applicants are required to meet Master
Resolution prevailing wage terms.

e e e e+ e e ot e




FORT ORD REUSE AUTHORITY BOARD REPORT

Appeal: Marina Coast
Community Annexation
Meeting Date: March 14, 2014
Agenda Number: 9b

Subject:

ACTION

RECOMMENDATION(S):

Consider appeal from Bay View Community owners of Mai
(MCWD’s) refusal to assume ownership and operationa|
distribution system located within the Bay View Communit;

BACKGROUND/DISCUSSION:

Bay View Community is a privately owned 223
Coe Avenue, Seaside, within the former Fort
services to the community. In April 20124

a Coast Water District’'s
esponsibility of the water

ity located at 5100

2htial unit com
iter and wastewater

operational responsibility of the water distributig
Community. On May 10, 2012, the MCWD General.

On September 21, 2012, Bay
addressed a letter to FORA, appea

Section 5.13, which reads:
CWD’s operation of the facilities will be

The decision of the FORA Board on complaints will
ministrative remedies.”

Staff time for this item®is included in the approved FORA budget.
COORDINATION:
MCWD, Bay View Community representatives, Administrative and Executive Committees.

Prepared by Reviewed by
Jonathan Garcia Steve Endsley

Approved by

Michael A. Houlemard, Jr.

SR .




Attachment A to Item 9b
FORA Board Meeting, 3/14/2014

ANTHONY LOMBARDO & A
A ProvessiONAL CORPORATION

ANTHONY. L T.OMBARDO 450 LANCOLN AYENUBE; Suyen 101
Krrry MoCarray SUTHERLAND ] P.O {30}{2“330
DEBRA GEMUNANL TIPTON Saranas, CA 03 .3‘.02
(881) 751-2380

Septelnb@r21’ 2()12 Fax(831) 751-238

File No. 03138.001

Mr. Michael Houlemard, Jr.
Fort Ord Revse Authority

100 12" Street, Building 2880
Marina, CA 93933

Re:  Bay View Community
Dear Mr, Houlemard:
Our firm represerits the owners of the Bay View Community located in the former Fort Ord area.

Please-accept this letter as an appeal to the Ford Ord Reuse Authority (FORA) of the May 10,2012
decision of the Matina Coast Water District (“MCWD”) Géneral Manager refusing to assume
ownership and operational responsibility of the watet distribution system located within the Bay
View Community.

The attached May 1 0™ letter from MCWD provides no e‘«:planatzon for MCWD's refusal to aceept

the system. Bay View Community i entitled to receive water service on ihe same basis as all other
properties within the former Fort Ord. Tam also enclosing copies of the relevant documents from
‘my research which seem to indicate that MCWD does have an obligation to accept the
responsibility for the ownership and maintenance of the system.

Attached as Exhibit A is Amendment No. 1 to the MOA between the United States Army and
FORA. Article 1, paragraph f of that Agréement states that Bay View Community is to receive
service under the same terms and coniditions as any other existing residential developmient in the
City of Seaside. The language of this documerit is clearly iconsistent with MCWD’s
interpretation that the Bay View Community is to be held to & different standard than the
rémaining existing residential development in the City of Seaside-and treated as if it were a
multi-unit residential development in Marina, Tt appears clear to me from the unequivocal
language of this document that Bay View is entitled to have the water system turned over to
MCWD and have MCWD read and bill the meters just as they do with every other resideritial
property owner in the City of Seaside.

Attached as Exhibit B is correspondence from the former Mayor of Seaside, former General
Manager of the MCWD and the Executive Director of FORA confirming that fact to the owner
of Bay View, which again reiterates and amplifies the fact that MCWD is going to provide the




‘Mt Michae! Houlemard, Jr.

Port Ord Reuse Authority

September 21, 2012

Page 2

saime level of sefvice as it does to other existing residential housing units within the City and
FORA development atea. Based on our research, it appears that all of these developments are
individually meteied as his been requested by Bay View.

[ have also reviewed the In-Tract Water and Wastewater Collection System Infrastructure Policy
dated January, 2004 from MCWD and-nowhere in that policy does it describe a situation where

any capital improvement s required of & water system within Fort Ord absent the: redevelopment

of the sité by the property owiier. Singe this portion of the Bay View development is.neither
seheduled for development hot redevelopthent, there is nothing in this property which would
mandate any changes to the existing water systerh which MCWD should have taken owneiship
and eontrol of many years ago.

Further, the Water/Wastewater Facilities Agreement between the Fort Ord Reuse Authority and
MCWD reiterates in paragraph 5.5.7 that it will eperate the faeilities in Fort Ord consistent with

the rules, fegulations and policies established by the FORA Board and MCWD which, as they

relate to this property, aie clearly set forth in the cottespondetice I referenced previously.

Since paragraph 5.13 of that Agreement makes decisions of the General Manager of the MCWD

appealable to the FORA Board, we are hereby filing that appeal.

Please Tet me kriow if there is any additional information you need to process this appeal,

Singerely,

ALL:GHC:fics
Enclosures
¢t Mr. Ray Roeder

Jerry Bowden, Esq.
Terra Chaffee, Esq.




MARINA COAST WATER DISTRICT ~ opagus

JAN SHRINER
WILLIAM Yo LEE

May 10,2012

Mt. Ray Roedet
RINC Diversified
5100 Coe Avenue
Seaside, CA 93955

Subject: Bay View Commumity Water and Sewer Infrastructure
Dgar Mr. Roeder,

The Marina Coast Water District (District) -has reviewed your request for the Distriet assuming
ownership and operational zesponsszhty for the potable water and sanitary sewer infrastructure that
serves your Bay View Community in Seaside. The District staff has teviewed the submitted Bay
View watér and sewer Systern as-built drawings and has conducted & review of the infrastructure,

The results of the review indicate that the Bay View Comimunity wuter and sewer systems do not
conform to MCWD requirements and standards and would réquire substantial modification to
achieve compliance.  As such, it would not be in the best interest of the Distict fo assume
ownership dnd operational respousibility,

If you would like to meet to review our findings, please give me a call at (831) 8835925, Thank
‘youfor your patience in this matter,

Sincerely,

Carl Niizawa, P.E.
Deputy General Manager/District Engineer

Ce:  James Derbin Jim Heitzman
Lloyd Lowrey Brian True

J1RESERVATION ROAD, MARINA, CA 939332099, HEwaARD GUSTAFSON
Home Page: www.mowd,org View Bresident
TEL: (K31) 384-6131° FAX: (831) LLER S0 KENNETH X, WISHI
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EXHIBIT A

KR LLP DRAFT
126101

AMENDMENT NO. 1
TOTHE

MEMORANDUM OF AGREEMENT

| BETWEEN ‘
THE UNITED STATES OF AMERICA.

ACTING BY AND THROUGH
THE SECRETARY OF THE ARMY
UNITED STATES DEPARTMENT OF THE ARMY
AND
THE FORT ORD REUSE AUTHORITY
~ PORTHE SALE OF
PORTIONS OF THE FORMER FORT ORD
LOCATED IN MONTEREY COUNTY, CALIFORNIA

THIS AMENDMENT NO. 1 to the Memorandum of Agreenient betwéen the United
States of America acting by and through the Secretary of the Army, United States Deperiment of
the Army, and the Fort Ord Reuse Authorily for the Sale of Portions of the Former Fort Ord
Located in Monierey County, California dated June 20, 2000 (“Agreement”) is enteted into on
this day of . 2001 by and between THE UNITED STATES OF AMERICA,

‘acting by and thmugh the Department of the Aty (“Government™), and THE FORT ORD

REUSE AUTHORITY (“Authority”), recognized as the local redevelopment’ authority by the

Office of BEconomic Adjustment on ‘behalf of .the Secretary of Defense. ‘Goverhment and

Authority are sometines referred to herein ollectively as the “Parties.”
RECITALS

WHEREAS, the Parties did enter info the Agreement for the “No Cost” Beonomic
Development Conveyance (f‘Ef)C”) to the Authority of a pottion of the former Fort Ord,
California (“Property™) pursuant to Section 2905(h)(4) of the Defense Base Closure and
Realignment Aot of 1990, as amended, and the implementing regulations of the Department of
Defenge (32 CFR Part 175)

WHEREAS, subsequent to the execution and dehvel“y of the Agreement, the Parties
determined that in accordance with the Reuse Plan and in order to facilitate the economic
redevelopment of the Property, it is desirable and necessary to include within the scope of the
Agreement the Water and Wastewater Systems at the former Fort Ord (“Water Systems”), more
particularly deseribed in the Quitelaim Deed atiached as Bxhibit A to this Amendment No. 1, for
transfer through the Authority to the Marina Coast Wates Disteiot (“District”) in lieu of a ’dire‘cffa
transfer of the Water Systems from the Government to the District under a Public Benefit
Conveyance (“PBC");

03650402
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FORT ORD MOA AMENDMENT NO. 1

WHEREAS, subsequent to the. egecution and delivery of the Agreement, Section
2905(b)(4) of the Defense Base Closure and Realignment Act of 1990 was amended by Section
2821 of the National Defense Authorization-Act for Eiseal Year 2001 (Pub. L. No, 106-398) to

change certain requitements regarding the use of proceeds from the sale or lease of the Propetty
transfermd under the Apreement.

NOW THEREFORE, in consideration of the foregoing pretuises and the respective
representations, agreements, covenants and conditions herein contained, and other good and
valuable constderation, the receipt and sufficiensy of which are hereby acknowledged, the

Parties agree as follows:

AGREEMENTS

Article 1. Water and Wastewater Systeims

a. In lieu of the Government transferring the Water and Wastewater Systems and all
associated and aneillary rights directly to the sttmzt: under the PBC dated August 26, 1997, a5
desoribed in paragraph 5,01 of the Agreement, the Government, pursuant to paragraph 2.01 of
the Agreernent, shall transfer to the Authority at fio-cost, as part of the Economic Development
Conveyance, simultancously with thie execution of this Amendment No., 1, the Water and

. Wastewater Systems on the Property and the Presidio of Monterey Annex, together with all their

respective water rights and wastewater discharge rights and ancillary rights.

b. Notwithstanding Article 5.02 -of the MOA, the Government and the Authority

agree that the water rights reserved to the Government are reduced by 38 acre feet per year
(“afy”) fora total reservation of water rights forthe Government of 1691 afy. The Government

and the Authority agree further that the water rxghts to be conveyed to the Authority pursuant to

this Amendment No. 1 shall be 38 afy in addition to the water rights described in the District

PBC Application dated August 26, 1997 for a total cotiveyatice of water rights to the Authority
0f4,909 afy.

e. The Transfer of the Water and Wastewater Systems ofi the Property and the
Presidic of Monterey Annex, together with all their respective ‘water rights and wastewater
discharge rights and ancillary rights, shall be accomiplished upon the execution by the
Government and the recordation by the Authority of the Deed attached as Bxhibit A to this

Antendment No. 1.

d. Immediately following the transfer of the Water and ‘Wastewater Systems and

their associated and ancillary rights from the Government to the Authority, the Authority shall

transfer the Water and Wastewater Systems and all associated and ancillary rights to the District,

036501462 2
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FORT ORD MOA AMENDMENT NO. 1

6. The: Authority, through -allocation instructions to the District, the Authority
selected water plrveyor, agrees 1o provide water service to the SunBay Hoosing Area
("SurBay”), in an amount up to 120 aly in the same fashion aywater service is: prowded to otlier
users on the former Fort Ord.

£ The Authority, through allocation instructions to the Disteiet, the Auvthority
selected water purveyar, agrees to provide water service to the Bay View Community/Biostrom
Housing Area (“Bay View”), indn aniount equal to .21 afy per residential housing unit times 223
residential housing units, and 38 afy (21 afy X 223 + 38 afy) as follows:

L. Under the same terms and conditions of any other -existing residential
development in the City of Seaside, California (“Seastde”).

2. Bay View residents will have three years to reduice cotsutiption at Bay View to

 meet Seaside’s 21 afy per unit conservation requirement without penalty.

3. Bay View residents will be charged at the then District rafe as any other former
Fort Ord user will be charged for similar water services. o

4. The same level of water service (21 afy per residential housing unit times 223
residential housing units, and 38 afy) shall be available for future residential
development on the Bay View site when and if a project is approved in
conforimity with Seaside’s General Plan dnd Zoning réquirements.

5. Ifa future development on the Bay View site can achieve a more efficient use of
this amount of water service, credit for such conservation may be applied to an
increase in units on the Bay V:_ew property in conformity with Seaside’s General
Plan and Zoning requirements if and when a project is approved.

Article 2. Reporting Period

In accordance with Section 2821 of the National Defense Authorization Act for Fiscal

Yoar 2001 (Pub. L. No. 106-398) and the Agreernent, the Agreement is hereby amended ag

follows:

a In paragraph 1.20 of the Adrecment, delete the deélinition of Reporting Period in
its entirety and substitute the following:

“A period of time, beginning with the recordation of the Deéed or Lease in
Furtherance of Conveyance (“LIFOC”) for the initial transfer of property and
ending seven (7) years thereafter, within which the Authority will submiit annuyal
statements as described in paragraph 2.0 1(F) of this Agreement,”

b. In paragraph 2.01(F) of the Agreement delete the first sentence and substitute the
following: ,

O B5014.6% 3
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FORT ORD MOA AMENDMENT NO. 1

“The Authority shall prepare and submitt to the Governmient an annual financial
staterhent certified by an independent certified pubhc accountant. The statement
shall cover the Authority's use of proceeds it receives from the. sale, lease, or
equivalent use of the Property. The first such statement shiall cover the. 12 month

perfod beginning on the date of recordation of the first Deed or LIFOC and shall
be delivered to Government within 60 days of the end of that period and annually
theréatter, The seven-year perfod will conmence with. the recordation of the
Deed or LIFOC for the initial transfer of property. The last such statement shall
cover the 12 ‘month period beginning on the date seven years following the
recordation of the Deed or LIFOC for the ‘initial fransfer of property. The
financial statements shall cover all parcels of property that have been tonveyed
during the seveg-year period.”

Article 3. Survival and Benelit

a. Unless defined separately, the terms used in this Amerdment No. One shall be the
samte-as used and defined in the Agreement,
b, Except as set forth herein, and uriless modified specifically by this Amendment

No. 1, the terms and conditions contained in the Agreement shall remain binding upon the
Parties and their respective successors and assigns as et forth in the Agreement.

In Witness whereof, the Parties, intendmg to be legatly bound, have caused their duly
duthorized representatives to execiite and deliver this Amendment No, 1 s of the date first above

written.

UNITED STATES OF AMERICA,
Acting by and through the Department of the Army

By:

PAUL W. JOUNSON
Deputy Assistant Secretary of the Army (I&H)

FORT ORD REUSE AUTHORITY |
LOCAL REDEVELOPMENT AUTHORITY

By

JIM PERRINE.
Chair

GIE5014.0% 4.
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EXHIBIT B

100A42TH STREET, BUILEIN
f‘-Hl;:)’ i

FORT ORD REUSE AUT’H ORITY

January 4, 20072

Bay View/Brostrain

ATTN: Ray Rogder

e/o The RINC Organization
5100 CoeAvenue _
Seaside, CATI955

RE: Bay View/Brostroin - Commitfient Regarding Pravision of Water Resotrees and Services
[ear Mr. Roeder:

This letter offers a speci’fi'c commitment from the Clty of Seaside (“the City”), the Fort Ord Reuse Authority
(“FORA™) and the Marina Codst Water Distrist (“MC‘WD"’) regarding the provision of water resoutces and
setvices for the Bay View Community/Brogiroim Housing Area (“Bay View/Brostront™) at the former Fort
Clrd, ‘ ‘ ‘

FORA has adopted a. pohcy that &ll exlsting and future developmerits on the former Fort Ord will be treated
on an equitable basis. i order o irapleineiit this policy, and to comply with other proyisions of the Final
Fort Ord Base Reuse Plan, FORA has adopted a water resources and serviges distribution progiam that
includes requirements far water conservation and use. The-distributionprogram i formally acknowledged in
agreements with the MEWD, the United States Arny, and the underlymn‘ jurisdictions, including the City, to
guide the supply of water resolireey and services 1o properties within the former Fort Ord geographic
envelope,

Ks the State emposvered redevielopment entity for the former Fort Qrd,.and § in compi iatios with the approved
distribution program, FORA recognizes e waler resource and service needs for Bay Yiew and assures (he
provision of water resources and services to these extsting residential housing uaits underthe same terms and
conditions as other existing developnients within the City and the FORA developmient area, -Specifically,
and parsuant to Ameéndment No. 1 dated Oetober 23, 2001 to the Fort- Ovd Econoimic Development
Memotandum of Agreement, FORA, through allocation instruetions. to MCWI, agrees to provide water
resources and services to Bay View, in an amount equal 1o 21 acre feet per year (“afy”) per residential
housing unittimes 223 residential housing wilts, and 38 afy (21 afy X 223 + 38 afy) as follows:

1. Under the same terms and conditions of any otherexisting residentisl development'in the City.

2. Bay View tesidents will have three years fo reduce consumption al Bay View to meet the City’s 21

aty per unlt conservarion réquirement withoul penalty.

Bay View residents will be ¢l mrgeui at the then MCWD rdte ag any other former Fort Ord userwill be

charged for similay water secvices,

4. The same level of water service (21 afy per residential housing unit times 223 resxdenttai housing
units, and 38 af“}) shall be available for future restdenllal developthent on the Bay View site when
and if4 project is approved in sonformity with the City*s General Plan and Zomng»xeqummcms

e
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Bay View/Brostrom; Commitiment Re Water Resouress & Sérvice
]Anum} 42002
} dggt.« &

5o If a future development caivachieve a more efficient use.of this amount of water service; credit for
suel congervation will be-applied fo an ingrease fn units on the Bay View property in conformity
withthe City's Geiieral Plan and Zoning réquiteniets.

MCWD. as the FORA selevted water purveyor for the former Fort Ord, accepts responsibilify for providing
the above-deseribed level of waterresourees and services to Bay View consistent with the provision of wafer
resources and services for all other projects anal i compliance with the policies for conservation required

througliout the former Part Ord.

Yours truty,

AAAANA

chlme] Armstrong
C}cnerai,‘l\danagor
Marina Coast Water District

deme A Houlem(@/f

Executive Officer
Fort Ord Reuse Authority

o George Schlossberg, Esq., Kutak Rock
Jim Fegney, FORA

Rismss ficetnhisRarea062 "% wo de-for mtkitr ord bay visw womoiitmentng




Attachment B to ltem 9b
FORA Board Meeting, 3/14/2014

ANTHONY LOMBARDO & ASSOCL
A PROFESSIONAL CORPORATION

ANTHONY L, LOMBARDO b 450 LiNCcOLN AVENUE, SU1TE 101
Keriy McCARTHY SUTHERLAND : t\/m\'l P.O Box 23380
DEBRA GEMGNANI TIPTON Ny\g\ SaviNnas, CA 93902
- (881) 751-2330
Fax (831) 751-2831

August 13,2012

File No. 03138.001

Mr. Michael Houlemard

Fort Ord Reuse Authority

920 Second Avenue, Suite A

Marina, CA 93933

Re:  Marina Coast Water District Issues/Bay View Mobile Home Park
Dear Michael:

Per our conversation of last week, please find enclosed copies of my correspondence with Lloyd
Lowrey and Jim Heitzman. Please call me after you have had a chance to review these.

Anthon¥ L. Lombardo
ALL:mncs

Enclosures




Tony Lombardo | | %/ /%gl

IR
From: ‘ Tony Lombardo
Sent: Thursday, July 19, 2012 10:33 AM
To: Lowrey, Lloyd (llowrey@nheh.com); jheitzman@mcwd.org
Cc: rr@rincorg.com
Subject: BAY VIEW COMMUNITY
Lloyd.and Jim:

I am writing to inform you that Marina Coast’s most recent billing on Account No. 000990-000 of $6,276.63 has been
deposited in my trust account in addition to the amount previously deposited pending resolution of the dispute over the
ownership and maintenance of the water system within the Bay View project.

Anthony L. Lombardo

ANTHONY LOMBARDO & ASSOCIATES
A Professional Corporation

450 Lincoln Avenue, Suite 101
Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email tony@alombardolaw.com

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE ~- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic
transmission in etror, please immediately contact Anthony Lombardo at {831) 751-2330 or tony@alombardolaw.com and
immediately delete the electronic transmission.




. 3817
CARMEL OFFICE
BAY VIEW COMMUNITY DE LLC-AP O FREMONT BANK gz
SEASIDR. GA 5h08s 90-788-1211 711612012 g
(831) 699-9800
PAY TO THE ; C o 2
ORDER OF Anthony Lombardo & Associates $ 6,276.63 §
Six ThouSand TWO Hundred Seventy..six and 63/1 OO**********ﬂﬂ*‘k*************************************#***k*********‘kt*i DOLLARS g
Anthony Lombardo & Associates )
450 Lincoln Ave, Suite 103 &
Salinas, Ca. 93901
MEMO o - e o \ \...../ - :?W;)HIZEQ.:S.I(%NATLJRE:WA N N —
Marina Coast Water ~ Acct: 000990-000 - ~ o : TR .
003887 L2k a0?88218 WLwRO Z50wEI
BAY VIEW COMMUNITY DE LLC-AP 3817
Anthony Lombardo & Associates , 7/16/2012
Date Type Reference Original Amt. Balance Due Discount Payment
7/10/2012  Bill 6,276.63 6,276.63 6,276.63
Check Amount 6,276.63

BVC - AP Marina Coast Water - Acct: 000990-000 6,276.63




Tonx Lombardo — _ @/ %, /

From: Tony Lombardo

Sent: Wednesday, July 11, 2012 3:31 PM

To: jheitzman@mcwd.org; Lowrey, Lloyd (Howrey@nheh.com)
Cc: rr@rincorg.com

Subject: BAY VIEW COMMUNITY

Jim and Lloyd:

I am following up on my letter of June 29" regarding the water system serving the Bay View Mobile Home Park. In light
of the dispute between Bay View and the Marina Coast Water District over Marina Coast’s responsibility to operate the
system, my client has made payment to my trust account of $5,229.90 which is the last month’s billing to the master
meter in addition to the billings which you were sending to the individual accounts in Bay View. | have deposited those
amounts in my trust account for the benefit of Marina Coast Water District and will hold the monthly amounts of those
billings in my trust account pending the resolution of this dispute.

I look forward to your reply to my previous correspondence.

Anthony L. Lombardo

ANTHONY LOMBARDOQ & ASSOCIATES
A Professional Corporation

450 Lincoln Avenue, Suite 101
Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email tony@alombardolaw.com

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic
transmission in error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and
immediately delete the electronic transmission.




ANTHONY L. LOMBARDO
KELLY McCARTHY SUTHERLAND
LinDa NEFF SUNDE

ANTHONY LOMBARDO & ASSOCIATES
A PROFESSIONAL CORPORATION

450 LINCOLN AVENUE, Surre 101
P.O Box 2330
SarLinas, CA 93902

(831) 751-2330
June 29, 2012 Fax (831) 751-2831
, 2

File No. 03138.001

Mr. Jim Heitzman Lloyd W. Lowrey, Esq.
General Manager Noland, Hamerly
Marina Coast Water District 333 Salinas Street

11 Reservation Road Salinas, CA 93901

Marina, CA 93933-2099
Re:  Bay View Community Water Service
Dear Jim and Lioyd:

Thank you for sending me the information you referenced during our last meeting. Ihave also
done some additional research regarding agreements between FORA and the Marina Coast Water
District related to the Bay View property.

I am enclosing copies of the relevant documents from my research which seem to indicate that
the District does have an obligation to accept the responsibility for the ownership and
maintenance of the system.

Attached as Exhibit A is Amendment No. | to the MOA between the United States Army and
FORA.

Article 1, paragraph f. of that Agreement states that Bay View Community is to receive service
under the same terms and conditions as any other existing residential development in the City of
Seaside. The language of this document is clearly inconsistent with the District’s interpretation
that the Bay View Community is to be held to a different standard than the remaining existing
residential development in the City of Seaside and treated as if it were a multi-unit residential
development in Marina. It appears clear to me from the unequivocal language of this document
that Bay View is entitled to have the water system turned over to Marina Coast and have Marina
Coast read and bill the meters just as they do with every other residential property owner in the
City of Seaside.

Attached as Exhibit B is correspondence from the former Mayor of Seaside, former General
Manager of the Marina Coast Water District and the Executive Director of FORA confirming
that fact to the owner of Bay View, which again reiterates and amplifies the fact that Marina
Coast is going to provide the same level of service as it does to other existing residential housing
units within the City and FORA development area. As we discussed at our meeting last week, it

7




Mr. Jim Heitzman
Lloyd W. Lowrey, Esq.
June 29, 2012

Page 2

appears that all of those developments are individually metered as has been requested by Bay
View,

I have also reviewed the In-Tract Water and Wastewater Collection System Infrastructure Policy
dated January, 2004 from Marina Coast Water District and nowhere in that policy does it
describe a situation where any capital improvement is required of a water system within Fort Ord
absent the redevelopment of the site by the property owner. Since this portion of the Bay View
development is neither scheduled for development nor redevelopment, there is nothing in this
property which would mandate any changes to the existing water system which Marina Coast
should have taken ownership and control of many years ago.

The document Lloyd was kind enough to send me, which is entitled Water/Wastewater Facilities
Agreement between the Fort Ord Reuse Authority and Marina Coast reiterates in paragraph 5.5.1
that it will operate the facilities in Fort Ord consistent with the rules, regulations and policies
established by the FORA Board and District which, as they relate to this property, are clearly set
forth in the previous correspondence I referenced.

[ also noted in paragraph 5.13 of the same Agreement that it references decisions of the General
Manager being appealed to the FORA Board, not to the Marina Coast Board as it relates to this
water system. It also, therefore, appears that the appeal of the General Manager’s decision
should potentially be to the FORA Board, not to the Marina Coast Board.

Please give me a call after you have had a chance to review this so we can determine how we
need to proceed.

s
W

Anthony K. Lombardo
ALL:nc
Enclosures

cc: Mpr. Ray Roeder
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EXHIBIT A

KR LLP DRAFT
7/26/01

AMENDMENT NO. 1
TO THE
MEMORANDUM OF AGREEMENT
BETWEEN
THE UNITED STATES OF AMERICA
ACTING BY AND THROUGH
THE SECRETARY OF THE ARMY
UNITED STATES DEPARTMENT OF THE ARMY
AND
THE FORT ORD REUSE AUTHORITY
FOR THE SALE OF
PORTIONS OF THE FORMER FORT ORD
LOCATED IN MONTEREY COUNTY, CALIFORNIA

THIS AMENDMENT NO. 1 to the Memorandum of Agreement between the United
States of America acting by and through the Secretary of the Army, United States Department of
the Army, and the Fort Ord Reuse Authority for the Sale of Portions of the Former Fort Ord
Located in Monterey County, California dated June 20, 2000 (“Agreement”) is eatered into on
this ___day of 2001 by and between THE UNITED STATES OF AMERICA,
acting by and through the Department of the Army (“Government”), and THE FORT ORD
REUSE AUTHORITY (“Authority”), recognized as the local redevelopment authority by the
Office of Economic Adjustmént on behalf of the Secretary of Defense. Government and
Authority are sometimes referred to herein collectively as the “Parties.”

RECITALS

WHEREAS, the Parties did enter into the Agreement for the “No Cost” Economic
Development Conveyance (“EDC”) to the Authority of a portion of the former Fort Ord,
California (“Property”) pursuant to Section 2905(b)(4) of the Defense Base Closure and
Realignment Act of 1990, as amended, and the implementing regulations of the Department of
Defense (32 CFR Part 175),

WHEREAS, subsequent to the execution and delivery of the Agreement, the Parties
determined that in accordance with the Reuse Plan and in order to facilitate the economic
redevelopment of the Property, it is desirable and necessary to include within the scope of the
Agreement the Water and Wastewater Systems at the former Fort Ord (“Water Systems”), more
particularly described in the Quitclaim Deed attached as Exhibit A to this Amendment No. 1, for
transfer through the Authority to the Marina Coast Water District (“District”) in lieu of a direct
transfer of the Water Systems from the Government to the District under a Public Benefit

Conveyance (“PBC”);

03-65014.02
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FORT ORD MOA AMENDMENT NO. 1

WHEREAS, subsequent to the execution and delivery of the Agreement, Section
2905(b)(4) of the Defense Base Closure and Realignment Act of [990 was amended by Section
2821 of the National Defense Authorization Act for Fiscal Year 2001 (Pub. L. No. 106-398) to
change certain requirements regarding the use of proceeds from the sale or lease of the Property
transferred under the Agreement.

NOW THEREFORE, in consideration of the foregoing premises and the respective
representations, agreements, covenants and conditions herein contained, and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the

Parties agree as follows:

AGREEMENTS

Article 1. Water and Wastewater Systems

a. In lieu of the Government transferring the Water and Wastewater Systems and all
associated and ancillary rights directly to the District under the PBC dated August 26, 1997, as
described in paragraph 5.01 of the Agreement, the Government, pursuant to paragraph 2.01 of
the Agreement, shall transfer to the Authority at no-cost, as part of the Economic Development
Conveyance, simultaneously with the execution of this Amendment No. 1, the Water and

. Wastewater Systems on the Property and the Presidio of Monterey Annex, together with all their

respective water rights and wastewater discharge rights and ancillary rights.

b. Notwithstanding Article 5.02 of the MOA, the Government and the Authority
agree that the water rights reserved to the Government are reduced by 38 acre feet per year
(“afy”) for a total reservation of water rights for the Government of 1691 afy. The Government
and the Authority agree further that the water rights to be conveyed to the Authority pursuant to
this Amendment No. | shall be 38 afy in addition to the water rights described in the District
PBC Application dated August 26, 1997 for a total conveyance of water rights to the Authority
of 4,909 afy.

C. The Transfer of the Water and Wastewater Systems on the Property and the
Presidio of Monterey Annex, together with all their respective water rights and wastewater
discharge rights and ancillary rights, shall be accomplished upon the execution by the
Government and the recordation by the Authority of the Deed attached as Exhibit A to this

Amendment No. 1.

d. Immediately following the transfer of the Water and Wastewater Systems and
their associated and ancillary rights from the Government to the Authority, the Authority shall
transfer the Water and Wastewater Systems and all associated and ancillary rights to the District,

03-65014.02 2
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FORT ORD MOA AMENDMENT NO. 1

e. The Authority, through allocation instructions to the District, the Authority
selected water purveyor, agrees to provide water service to the SunBay Housing Area
(“SunBay”), in an amount up to 120 afy in the same fashion as water service is provided to other
users on the former Fort Ord.

f The Authority, through allocation instructions to the District, the Authority
selected water purveyor, agrees to provide water service to the Bay View Community/Brostrom
Housing Area (“Bay View”), in an amount equal to .21 afy per residential housing unit times 223
residential housing units, and 38 afy (.21 afy X 223 + 38 afy) as follows:

. Under the same terms and conditions of any other existing residential
development in the City of Seaside, California (“Seaside”).

2. Bay View residents will have three years to reduce consumption at Bay View to
meet Seaside’s .21 afy per unit conservation requirement without penalty.

3. Bay View residents will be charged at the then District rate as any other former
Fort Ord user will be charged for similar water services.

4. The same level of water service (.21 afy per residential housing unit times 223
residential housing units, and 38 afy) shall be available for future residential
development on the Bay View site when and if a project is approved in
conformity with Seaside’s General Plan and Zoning requirements.

5. If a future development on the Bay View site can achieve a more efficient use of
this amount of water service, credit for such conservation may be applied to an
increase in units on the Bay View property in conformity with Seaside’s General
Plan and Zoning requirements if and when a project is approved.

Article 2. Reporting Period

In accordance with Section 2821 of the National Defense Authorization Act for Fiscal
Year 2001 (Pub. L. No. 106-398) and the Agreement, the Agreement is hereby amended as
follows:

a. In paragraph 1.20 of the Agreement, delete the definition of Reporting Period in
its entirety and substitute the following;

“A period of time, beginning with the recordation of the Deed or Lease in

Furtherance of Conveyance (“LIFOC”) for the initial transfer of property and

ending seven (7) years thereafter, within which the Authority will submit annual

statements as described in paragraph 2.01(F) of this Agreement.”
b. In paragraph 2.01(F) of the Agreement delete the first sentence and substitute the
following:

03-65014.02 3
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FORT ORD MOA AMENDMENT NO. 1

“The Authority shall prepare and submit to the Government an annual financial
statement certified by an independent certified public accountant. The statement
shall cover the Authority's use of proceeds it receives from the sale, lease, or
equivalent use of the Property. The first such statement shall cover the 12 month
period beginning on the date of recordation of the first Deed or LIFOC and shall
be delivered to Government within 60 days of the end of that period and annually
thereafter. The seven-year period will commence with the recordation of the
Deed or LIFOC for the initial transfer of property. The last such statement shall
cover the 12 month period beginning on the date seven years following the
recordation of the Deed or LIFOC for the initial transfer of property. The
financial statements shall cover all parcels of property that have been conveyed
during the seven-year period.”

Article 3. Survival and Benefit

a. Unless defined separately, the terms used in this Amendment No. One shall be the
same as used and defined in the Agreement.

b. Except as set forth herein, and unless modified specifically by this Amendment
No. 1, the terms and conditions contained in the Agreement shall remain binding upon the
Parties and their respective successors and assigns as set forth in the Agreement.

In Witness whereof, the Parties, intehding to be legal.ly bound, have cdused their duly
authorized representatives to execute and deliver this Amendment No. 1 as of the date first above
written,

UNITED STATES OF AMERICA,
Acting by and through the Department of the Army

By:

PAUL W. JOHNSON

Deputy Assistant Secretary of the Army (I&H)
FORT ORD REUSE AUTHORITY

LOCAL REDEVELOPMENT AUTHORITY

By:

JIM PERRINE
Chair

03-65014.02 4
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EXHIBIT B
FORT ORD REUSE AUTHORITY

100 12TH STREET, BUILDING 2880, MARINA, CALIFORNIA 93933
PHONE: (831) 883-3672 - FAX: (831) 883-3673
WEBSITE: www.foraorg

January 4, 2002

Bay View/Brostrom
ATTN: Ray Roeder
c¢/o The RINC'Organization
5100 Coe Avenus

- Seaside, CA 93955

RE:  Bay View/Brostrom - Commitment Regarding Provision of Water Resources and Services
Dear Mr. Roeder:

This letter offers a specific commitment from the City ofSeaside (“the City™), the Fort Ord Reuse Authority
(“FORA”) and the Marina Coast Water District (“MCWD") regarding the provision of water resources and-
services for the Bay View Community/Brostrom Housing Area (“Bay View/Brostrom”) at the former Fort
Ord.

FORA haa adopted a polxcy that ail existing and future developments on the former Fort Ord will be treated
on an equitable basis. In ordér to implement this policy, and to comply with other provisions of the Final
Fort Ord Base Reuse Plan, FORA has adopted a water resources and services distribution program that
includes requirements for water conservation and use. The distribution program is formally acknowledged in
agreements with the MCWD, the United States Army, and the underlying jurisdictions, including the City, to
guide ‘the supply of water resources and services to properties within the former Fort Ord geographic
envelope.

As the State empowered redevelopment entity for the former Fort Ord, and in compliance with the approved
distribution program, FORA recognizes e waler resource and service needs for Bay View and assures the
provision of water resources and services to these existing residential housing uhits under the same terms and
conditions ‘as other existing developments within the City and the FORA deyelopment area. Specifically,
and pursuant to Amendment No. 1 dated October 23, 2001 to the Fort:Ord Economic Development
Memorandum of Agreement, FORA, through allocation instructions to MCWD, agrees to provide water
resources and services to Bay View, in an amount equal to .21 acre feet per year (“afy”) per residential
housing unit times 223 residential housing units, and 38 afy (21 afy X 223 + 38 afy) as follows: '

1. Under the same terms and conditions of any other existing residential development in the City.

2. Bay View residents will have three years to reduce consumption at Bay View to meet the City’s .21

afy per unit conservarion requirement without penalty.

Bay View residents will be charged at the then MCWD rate as any other former Fort Ord user will be

charged for similar water services.

4. The same level of water service (.21 aty per residential housing unit times 223 residential housmc
units, and 38 afy) shall be available for future residential development on the Bay View site when
and if a project is approved in conformity with the City’s General Plan and Zoning requirements.

[}




Bay View/Brostrom: Commitment Re Water Resources & Service
January 4, 2002
Page 2

5. If a future development can achieve a more efficient use of this amount of water service, eredit for
such conservation will be applied to an increase in units on the Bay View property in conformity
with the City’s General Plan and Zoning requirements.

MCWD. as the FORA selected water purveyor for the former Fort Ord, accepts responsibility for providing
the abave-described level of water resources and services to Bay View consistent with the provision of water
resources and services for all other projects and in compliance with the policies for conservation requlred
throughout the former Fort Ord.

Yours truly.

~

/7

Sy
cl\?iﬂor}é  Smith
ty of Seaside

A
Michael Armstrong
Geéneral Manager
Marina Coast Water District

Michael A. Houlemz(rg/fr.
Executive Otficer
Fort Ord Reuse Authority

¢ “George Schlossberg, Esq., Kutak Rock
Jim Feeney, FORA

hiunsafficetmhshareilaura’s work far mb\ltr ord bay view commitmentdoc
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From: Nancy Stafford
Sent: Friday, June 29, 2012 11:57 AM
To: jheitzman@mcwd.org; Lowrey, Lioyd (llowrey@nheh.com)
Ce: rr@rincorg.com
Subject: BAY VIEW COMMUNITY WATER SERVICE
Attachments: L-HEITZMAN, LOWREY.06.29.12.pdf

Good morning, Mr. Heitzman and Mr, Lowrey:

Please find attached a letter to you from Mr. Lombardo regarding the above referenced subject. The originals have
been placed in today’'s mail.

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic
transmission in error, please iImmediately contact Nancy Stafford at {831) 751-2330 or pancy@alombardolaw.com and immediately
delete the electronic transmission.

Nancy Staffard

Secretary to Anthony L. Lombardo and Dale Ellis
ANTHONY LOMBARDO & ASSQCIATES

A Professional Corporation

450 Lincoln Avenue, Suite 101

Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email nancy@alombardolaw.com




Tonx Lombardo

From; ' Tony Lombardo

Sent: Friday, June 01, 2012 2:28 PM

To: Lowrey, Lloyd (llowrey@nheh.com)

Cc: rr@rincorg.com; 'Dave Fuller (dfuller@wwdengineering.com)’; jheitzman@mcwd.org
Subject: BAY VIEW/MCWD

Lloyd:

Thank you for scheduling yesterday’s meeting.
I am writing to follow up on our discussions.

My client would like to first investigate the issues raised in our discussions prior to scheduling the appeal

hearing. Please accept this as a request by appellant to not set the hearing for the appeal until such time as we have
had a chance to review the information we discussed yesterday. We can pick a date to set the hearing on the appeal (if
necessary) once we have had an opportunity to further discuss the information you are going to provide.

In that regard, it is my understanding that the District is going to provide a copy of their Master Metering/Multi-Unit
Residential Metering Ordinance as well as a copy of the Water/Wastewater Facilities Agreement between the District
and Ft, Ord.

It would also be helpful, | believe, if the District could provide information on its ownership of the water system within
the former Ft. Ord particularly those which were constructed prior to Base closure and are not consistent with the
current construction standards for Marina Coast. As | mentioned yesterday, we could do this by Public Records Act
request, but | assume we can work cooperatively to obtain this information.

I have also requested more information from my client on his future plans for the property and the status of the
property as a mobile home park.

Thank you for your assistance. |look forward to receiving the information from you and will probably set up a
subsequent meeting at that time.

Anthony L. Lombardo

ANTHONY LOMBARDO & ASSOCIATES
A Professional Corporation

450 Lincoln Avenue, Suite 101
Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email tony@alombardolaw.com

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic
transmission in error, please immediately contact Anthony Lombardo at {831) 751-2330 or tony@alombardolaw.com and
immediately delete the electronic transmission.




ANTHONY LOMBARDO & ASSOCIATES
A ProressioNalL CORPORATION

ANTHONY L. LOMBARDO 450 LiNcoLN AVENUE, Surte 101
KELLY McCARTHY SUTHERLAND P.O Box 2330
LiINDA NEFF SUNDE SALINAG, CA 93902

(831) 7561-2380
Fax (831) 751-2331

May 17, 2012

File No. 03138.001

MAY 18 2012

Mr. Jim Heitzman | QQ/ |
General Manager N

Marina Coast Water District

11 Reservation Road

Marina, CA 93933-2099

Re:  Bay View Community

Dear Mr. Heitzman:

Our firm represents the owners of the Bay View Community located in the former Fort Ord area.
'Please accept this letter as an appeal of the May 10, 2012 decision of the General Manager of the
Marina Coast Water District (“MCWD?”) refusing to assume ownership and operational
responsibility of the water distribution system located within the Bay View Community. The
fifteen dollar ($15.00) filing fee is enclosed.

The May 10™ letter provides no explanation for the reason the District is refusing to accept the
system. Bay View Community is entitled to receive water service on the same basis as all other

properties within the former Fort Ord.

Respectfully submitted,

Anthony
ALl:ncs
Enclosure

cc: Mr. Ray Roeder (without Enclosure)
Lloyd W. Lowrey, Esq. (without Enclosure)
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ANTHONY LOMBARDO & ASSOCIATES
A PROFESSIONAL CORPORATION

ANTHONY L. LOMBARDO 450 LiNcoLN AVENUE, SUITE 101
P.O Box 2330

KeLLyY McCARTHY SUTHERLAND
Lanoa NEFF SUNDE Sarinas, CA 93902
(831) 751-2330

Fax (831) 751-2381

May 15,2012

Lloyd Lowery, Esq.

Noland, Hamerly, Etienne & Hoss
Post Office Box 2510

Salinas, California 93902-2510

Re:  Marina Coast Water District

Dear Lloyd:

We represent the Bay View Community in Seaside. On May 10, 2012, our client received a
letter from your client, the Marina Coast Water District (“MCWD?”), indicating that the MCWD
staff had declined to “assume ownership and operational responsibility” for the water and sewer

systems currently providing water to the Bay View Community. Can you please let me know
what the process is that we need to follow to appeal the staff’s decision?

Thank you.
%

Anthony L. Lombardo
ALL/gp

ce: client
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From: Tony Lombardo
Sent: Monday, May 14, 2012 4:33 PM
To; jheitzman@mecwd.org; Lowrey, Lloyd (lowrey@nheh.com)
Cc: rr@rincorg.com
Subject: BAY VIEW COMMUNITY WATER SYSTEM
Gentlemen:

| received a copy of the letter that was sent to my client last week.

I would appreciate it if the District would provide specifics of why you are refusing to accept the system and provide me
with information regarding whether or not there is any right of appeal of that determination to the District Board and
when such an appeal would have to be made,

Anthony L. Lombardo

ANTHONY LOMBARDO & ASSOCIATES
A Professional Corporation

450 Lincoln Avenue, Suite 101
Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email tony@alombardolaw.com

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
theindividual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this eiectronic
transmission in error, please immediately contact Anthony Lombardo at (831) 751-2330 or tony@alombardolaw.com and
immediately delete the electronic transmission.
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From: Tony Lombardo
Sent: Wednesday, May 02, 2012 4:13 PM
To: ~ jheitzman@mcwd.org
Cc: rr@rincorg.com
Subject: BAY VIEW
lim:

I think | recall you telling me you were meeting with your staff last week on scheduling the hearing date. Do you have an
update?

Anthony L. Lombardo

~ ANTHONY LOMBARDO & ASSOCIATES
A Professional Corporation

450 Lincoln Avenue, Suite 101
Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email tony@alombardolaw.com

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. if you have received this electronic
transmission in error, please immediately contact Anthony Lombardo at (831) 7512330 or tony@alombardolaw.com and
immediately delete the electronic transmission.
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From: Tony Lombardo
Sent: Thursday, April 19, 2012 2:59 PM
To: jheitzman@mcwd.org
Cc: rr@rincorg.com
Subject: BAY VIEW SYSTEM DEDICATION

Jim:
I left you a message yesterday regarding the Bay View water system acceptance.

It is my understanding that all of the technical issues have been resolved and the client would like to get thison an

agenda for the District as soon as possible so this property would be able to have its water service treated the same as
everyone else in your District.

Thank you for your assistance.

Anthony L. Lombardo

ANTHONY LOMBARDOQ & ASSOCIATES
A Professional Corporation

450 Lincoln Avenue, Suite 101
Salinas, CA 93901

Phone (831) 751-2330

Fax (831) 751-2331

Email tony@alombardolaw.com

PRIVILEGED & CONFIDENTIAL -- ATTORNEY CLIENT PRIVILEGE -- ATTORNEY WORK PRODUCT

The information contained in this electronic transmission is legally privileged and confidential, and it is intended for the sole use of
the individual or entity to whom it is addressed. If you are not the intended recipient, please take notice that any form of
dissemination, distribution or photocopying of this electronic transmission is strictly prohibited. If you have received this electronic
transmission in error, please immediately contact Anthony Lombardo at {831) 751-2330 or tony@alombardolaw.com and
immediately delete the electronic transmission,




RD REUSE AUTHORITY BOARD REPORT

Subject: Augmentation Program

Meeting Date: March 14, 2014

Agenda Number: 9c

RECOMMENDATION:

Receive a presentation by Marina Coast Water District (MCWD)
on the water augmentation program as requested by the Fortfg |
Board of Directors at their February 2014 meeting.

BACKGROUND/DISCUSSION:

3
The Fort Ord Base Reuse Plan (BRP) identifies we ilabili \ urce constraint. In
addition to groundwater supply, the BRP assu f

augmentation to achieve the permitted develg RP. FORA has
contracted with MCWD to implement a water aug ogram (see the FORA Capital
Improvement Program (CIP) Section Il b for backgrou online at www.fora.org).

At the April 2008 FORA Board mé dorsed the ‘Regional Plan’ as the
preferred plan to deliver the requis ugmenting water to the 6,600 aflyr
groundwater entitlements. Since that tim was designated by the State
Public Utilities Commission as the prefe ant ernative and an agreement in
principal to proceed w ' ' WD, nd Monterey Regional Water
Pollution Control Ag nder the present circumstances.

MCWD is still cont
as distinct from the
Board endorsed ‘hy
and is contra

COORDINATION:
Administrative Committee, Water/Wastewater Oversight Committee, MCWD staff

Prepared by Reviewed by
Crissy Maras D. Steven Endsley

Approved by
Michael A. Houlemard, Jr.
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FORA Mid-Year Budget

This item will be included in the final Board packet.
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2013-14 to

Jurisdiction Post-FORA 2013-14 201415 2015-16 2016-17 201718 2018-19 2019-20 Post-FORA
New Residential
Marina Heights MAR -
Cypress Knolls MAR -
Dunes on Monterey Bay MAR -
UC 8fh Street UcmCco -
East Gamison | MCO -
Monterey Horse Park MCO -
Monterey Horse Park SEA 13,482,673 2,694,468 10,788,205
UC East Campus - SF UCMCO -
UC East Campus - MF UCMCO -
Seaside Highlands Homes SEA -
Seaside Resort Housing SEA -
Seaside Housing (Eestside) SEA -
Seaside Affordable Housing Obligation: SEA -
Workforce Housing (Army to Build) SEA -
Workforce Housing (Seaside) SEA -
Del Rey Oaks DRO 21,495,083 3,906,000 8,862,120 8,726,963
Other Residential Various -
Existing/Replacement Residential
Preston Park MAR 56,900,558 56,900,558
Cypress Knolls MAR -
Abrams B MAR -
Shelter Outreach Plus OTR -
Sunbay (former Thorson Park) SEA -
Stiflwell Kidney - WFH {Army to Build) Various -
Office
Del Rey Oaks Office DRO 2,448,349 1,188,000 1,260,349
Monterey City Office MRY -
Monterey County Office MCO - )
Horse Park MCO 576,000 576,000
Landfili Commercial Development MCO -
East Garrison | Office Development MCO -
MST Bus Maint & Bus Opns Facility MCO -
Dunes on Monterey Bay MAR -
Airport Economic Development Area MAR -
Interim Inc. Rockrose Gardens MAR 237,600 237,600
LDS Church MAR -
Seaside Office (Monterey Blues) SEA -
Chartwell SEA -
Monterey College of Law SEA -
Monterey Peninsula Trade & Conf Cntr SEA 3,422,177 3422177
UC East Campus UCMCO -
UC Central South Campus UCMAR -
UC Central North & West Campuses UCMAR -




2013-14 to

Jurisdiction Post-FORA 2013-14 2014-15 2015-16 2016-17 201718 2018-19 2019-20 Post-FORA
Industrial
Airport Economic Development Area MAR -
Industrial — City Corp. Yard MAR -
Industrial — City Corp. Yard MRY 2,651,220 2,651,220
Industrial — Public/Private MRY 9,179,977 3,798,000 2,651,220 2,730,757
Monterey County Light Ind. MCO -
Horse Park MCO 1,414,800 1,044,000 370,800
Landfill Indusirial Park MCO -
Seaside Corp Yard Shop SEA -
UC Central North & West Campuses UCMAR -
Retail
Del Rey Oaks Retail DRO 324,000 324,000
UC Central North & West Campuses UC/MAR -
UC South Campus UC/MAR -
UC East Campus UCMCO -
UC Eight Street UcMCO -
Monterey County Retail MCO -
Landfill Commercial development MCO -
East Garrison | Retail MCO -
Ord Market MCO -
Horse Park MCO 7,282,130 1,656,000 1,705,680 1,756,850 2,163,599
Main Gate SEA 10,988,897 278,100 10,109,910 141,814 459,073
South of Lightfighter Dr (swap) SEA -
Dunes on Monterey Bay MAR -
Hotel (rooms)
Del Rey Oaks Hotel DRO 2,206,141 486,000 1,223,640 496,501
Del Rey Ozks Timeshare DRO 475,020 234,000 241,020
Horse Park (Parker Flaf) Hotel MCO 954,000 954,000
Dunes - Limited Service MAR -
Dunes - Full Service MAR -
Seaside Golf Course Hotel SEA -
Seaside Golf Course Timeshares SEA -
Main Gate Hotel SEA 1,337,104 1,337,104
UC East Campus UCMCO -
UC Central North & West Campuses UCMAR -
Subtotal: Estimated Transacfions $135,375,729 14,403,600 74,884,358 14,971,421 12,273,510 4,173,387 7,334,727 7,334,727
Estimated Caretaker/Property Mgt. Costs {$2,200,606) {660,000) (548,090) {400,213) (272,973) (164,164) (119,704) (35,462)
Other obligations (Initiatives, Petitions, etc.) (51,915,616) (250,000} (257,500) (265,225 (273,182) (281,377 (289,819 (298,513)
Net FORA Land Sales Proceeds (4,116,222) (910,000) (805,590) (665,438) {546,155) (445,541) (409,523) (333,975)
Net Present Value (5.3% Discount Rate) (3,666,652) (910,000 (765,043) {600,138) (467,768) (362,388) (316,327 (244,987)

Note #1: FORA and local jursdiction split land sales revenue 50/50 with FORA paying sales costs from its share. Actual fand sales revenue may vary from that shown here.

Note #2: Assumes per acre value of $180,000 and that values escalate by 3% annually.




Table A1: Residential Annual Land Use Construction (dweiiing unifs)

DRAFT DRAFT DRAFT
Existing
to
Juris- | Existing | 2021-22
Land Use Type diction | 7/1/13 Total 2013-14 2014-15 201516 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22
New Residential
Marina Heights MAR
Townhome MAR 102 12 12 36 36 6 - - - -
Cluster Market/Bridge MAR 188 - 36 38 36 36 36 8 - -
Market A MAR 339 8 28 36 48 60 60 60 39 -
Market B MAR 336 - - 36 36 60 60 60 60 24
Estates MAR 85 - - - 24 24 24 13 - -
Subtotal - 1,050 20 78 144 180 186 180 141 99 24
The Promontory MAR 174
Dunes on Monterey Bay MAR
Residential units MAR 1,129 46 98 162 180 180 180 180 103
Apartments - Low/Very Low MAR 108 108 - - - - - - = - -
Subtotal 108 1,237 48 98 162 180 180 180 180 103 -
TAMC TOD MAR 200 100 100
Marina Subtotal 2,487
CSUMB North Campus Housing CSU/MAR 150 150 150 42
UC 8th Street UcMCO 240 40 40 40 40 40 40
East Garrison |
Market rate MCO 44 1,050 206 160 180 140 120 100 100
Affordable MCO 65 420 - 75 - 65 75 70 70 - -
Subtotal 109 1,470 206 235 180 205 195 170 170 - -
Monterey Horse Park Apartment MCO/SEA 400 100 100 100 100
Monterey Horse Park MCO/SEA 515 25 50 50 75 100 215
UC East Campus - SF UC/MCO -
UC East Campus - MF UC/MCO -
Seaside Highlands Homes SEA 152 152
Seaside Resort Housing SEA 2 125 1 1 1 4 6 55 55
Seaside Housing (Eastside) SEA -
Seaside Affordable Housing Obligatic ~ SEA 72 72




Table A1: Residential Annual Land Use Construction (dwelling units)

DRAFT
Existing
to
Juris- | Existing | 2021-22
Land Use Type diction | 7/1/13 Total 2013-14 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22
Workforce Housing (Army to Build) SEA -
Market Rate Housing (Army to Build) ~ SEA -
State Parks Housing (Workforce hou ~ SEA -
Workforce Housing (Seaside) SEA - -
Seaside Subtotal 1,264
Del Rey Oaks
Golf Villas DRO 50 50
Patio Homes DRO 36 36
Condos/Workforce DRO 514 514
Townhomes/Senior Casitas DRO N - 91
Subtotal 691 - 691
Other Residential Various - 8 - -
Subtotal 3 6,160 437 1,325
TOTAL NEW RESIDENTIAL 6,160
Existing/Replacement Residential
Preston Park MAR 352 352
Cypress Knolls MAR 400 100
Patton Park MAR -
Abrams B MAR 192 192
MOCO Housing Authority MAR 56 56
Shelter Outreach Plus MAR 39 39
Veterans Transition Center MAR 13 13
Inferim Inc MAR 11 11
Sunbay (former Thorson Park) SEA 297 297
Brostrom SEA 225 225
Seaside Highlands Various 228 228 - -
Subtotal 1,413 1,813 - 100
TOTAL EXISTING RESIDENTIAL 1,813
Total 1,784 7,973 487 1,425




Table A2: Non-Residential Annual Land Use Construction (building square feet or hotel rooms)

DRAFT DRAFT DRAFT
Juris- Existing Existing to
Land Use Type diction 7M/13 2021-22 Total 2013-14 2014-15 2015-16 201617 201718 2018-19 2019-20 2020-21 2021-22
Office
Del Rey Oaks Office DRO 200,000 200,000
ProfessionalMedical Office MRY 721,524 120,552 120,552 120,552 179,934 179,934
Monterey County Office MCO -
Horse Park MCO/SEA 50,000 25,000 25,000
Landfill Commercial Development MCO -
East Garrison | Office Development MCO 35,000 6,000 12,000 12,000 5,000
MST Bus Maint & Opns Facility MCO -
Imjin Office Park MAR 37,000 46,000 9,000 -
Dunes on Monterey Bay MAR 40,000 760,000 150,000 50,000 50,000 100,000 100,000 270,000
Cypress Knolls Community Center MAR 16,000 16,000
Interim Inc. - Rockrose Gardens MAR - 14,000 14,000 -
TAMC TOD (office/public facilities) MAR 40,000 20,000 20,000
Main Gate Conference SEA 27,000 27,000
Seaside Office (Monterey Blues) SEA -
Chartwell School SEA 1,800 1,800
Monterey College of Law SEA 13,100 13,100
Fitch Middle School SEA -
Marshall Elementary School SEA -
International School {former Hayes Elem) SEA -
Veterans' Cemeferey SEAMCO -
Menterey Peninsula Trade & Conf Cnfr SEA 16,000 10,000
Seaside Resort Golf Buildings SEA -
UC Eight Street ucmco - - - - - - - - - -
UC East Campus ucmco 100,000 100,000
UC Central North & West Campuses UCMAR - 240.000 - - - 40,000 40.000 40.000 40.000 40,000 40.000
Subtotal 91,900 2,274,424 179,000 12,000 82,000 476,552 185,552 387,552 329,934 219,934 310,000
Industrial
Airport Economic Development Area MAR 250,000 486,000 29,500 29,500 29,500 29,500 29,500 28,500 29,500 29,500
Industrial - City Corp. Yard MAR 12,300 12,300
TAMC TOD MAR 35,000 17,500 17,500
Dunes on Monterey Bay MAR - - - - - -
Cypress Kriolls Support Services MAR 6,000 6,000
Industrial MRY 216,275 72,092 72,092 72,092
Monterey County Light Ind. MCO -
Horse Park MCO/SEA 135,000 50,000 50,000 35,000
Landfill Industrial Park MCO - -
MST Bus Maint & Opns Facility MCO - - - - - -
Seaside Corp Yard Shop SEA 25,320 25,320
UC Central North & West Campuses UCMAR 38.000 158.000 - - - 20.000 20.000 20.000 20.000 20.000 20.000
Subtotal 300,300 1,073,895 - 29,500 29,500 130,820 99,500 174,092 139,092 121,592 49,500




Table A2: Non-Residential Annual Land Use Construction (building square feet or hotel rooms)

DRAFT DRAFT DRAFT
Juris- Existing Existing to
Land Use Type diction 71113 2021-22 Total 201314 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 2020-21 2021-22
Retail
Del Rey Oaks Retail DRO 20,000 20,000
Cypress Knolls Community Center MAR 30,000 30,000
UC Central North & West Campuses UCMAR 75,000 12,500 12,500 12,500 12,500 12,500 12,500
UC South Campus UCMAR -
UC East Campus UCMCO 52,000 26,000 26,000
UC Eight Street UCMCO 240,000 40,000 40,000 40,000 40,000 40,000 40,000
Monterey County Retail MCO -
Landfill Commercial development MCO - -
East Garrison | Retall MCO 40,000 - - 20,000 20,000
Ord Market MCO -
Horse Park MCO/SEA 420,000 - 100,000 100,000 160,000 120,000
Main Gate Spa SEA 24,000 - 24,000
Main Gate Large Format Retail SEA 87,500 - 87,500
Main Gate In-Line Shops SEA 291,000 - 291,000
Main Gate Department Store Anchor SEA 120,000 - 120,000
Main Gate Restaurants SEA 61,000 - 61,000
Main Gate Hofel Restaurant SEA 8,000 - 8,000
Luxary-Adte-Mall SEA -
Seaside Resort Gof Clubhouse SEA 16,300 16,300
Dunes on Monterey Bay MAR 368,000 568,000 54,000 100,000 46,000
TAMC TOD MAR 75.000 - - 37.500 37.500 - - - - -
Subtotal 368,000 2,127,800 54,000 130,000 99,800 230,000 198,500 712,000 204,500 52,500 78,500
Hotel (rooms)
Del Rey Oaks Hotel DRO 454 454
Del Rey Ozks Timeshare DRO 96 96
Horse Park (Parker Flat) Hotel MCO/SEA 200 200
Marina Airport Hotel/Golf MAR -
Dunes - Limited Service MAR 100 100
Dunes - Full Service MAR 400 400
Seaside Golf Course Hotel SEA 330 330
Seaside Golf Course Timeshares SEA 170 120 50
Main Gate Hotel SEA 250 - 250
Lightfighter SEA 120 120
UC Central North & West Campuses UCMAR - - - - - - - - - - -
Subtotal - 2,120 - 100 600 1,000 - 250 120 50 -




FORT ORD REUSE AUTHORITY

920 2nd Avenue, Suite A, Maring, CA 93933
Phone: (831) 883-3672 | Fax: (831) 883-3675 | www.fora.org

JOINT ADMINISTRATIVE COMMITTEE AND
WATER/WASTEWATER OVERSIGHT COMMITTEE (WWOC) MEETING
920 2" Avenue, Suite A, Marina CA 93933 (FORA Conference Room)

AGENDA

CALL TO ORDER (immediately following Administrative Committee meeting)
ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE

APPROVAL OF MEETING MINUTES
a. February 19, 2014 Joint Administrative Committee/
WWOC Meeting Minutes ACTION

PUBLIC COMMENT PERIOD

Individuals wishing to address the Administrative Committee on matters within its jurisdiction,
but not on this agenda, may do so during the Public Comment Period for up to three
minutes. Comments on specific agenda items are heard under that item.

NEW BUSINESS
a. FY 2014/15 Marina Coast Water District -
Ord Community Water/Wastewater Draft Budget INFORMATION

ADJOURNMENT

For information regarding items on this agenda or to request disability related modifications
and/or accommodations please contact the Deputy Clerk 48 hours prior to the meeting.
Agendas are available on the FORA website at www.fora.org.




. APPROVAL OF MEETING MINUTES

. PUBLIC COMMENT PERIO

. NEW BUSINESS

FORT ORD REUSE AUTHORITY
JOINT ADMINISTRATIVE AND WATER/WASTEWATER OVERSIGHT COMMITTEE
REGULAR MEETING MINUTES
Wednesday, February 19, 2014 | FORA Conference Room
920 2" Avenue, Suite A, Marina CA 93933

. CALL TO ORDER (immediately following Administrative Committee
Co-Chair Dawson called the meeting to order at 9:25 a.m. The followir

Dirk Medema, County of Monterey* Brian Lee, MCWD FORA Staff:

Elizabeth Caraker, City of Monterey* Patrick Breen, MCWD) Michael Houlemard

Rick Reidl, City of Seaside* Bob Schaffer Steve Endsley

Mike Lerch, CSUMB* Doug Yount Jim Arnold

Vicki Nakamura, MPC Wendy Elliot, N Lena Spilman
Chuck Langi rina Heights Crissy Maras

* Voting Members Andy Stefl ' nathan Garcia

. ACKNOWLEDGEMENTS, ANNOUNCEMENTS
None.

a. December 18, 2013 Joint Admi
The December 18, 2014 joint meeting m

None.

Budget Schedule

rian Lee outlined scheduled dates and tasks
ORA Board. MCWD obtained legal advice to
jon 1 218 process was correctly conducted. The
3" meeting and if necessary, a new Proposition
n budgeted for and will be conducted. Carollo Engineers, the
dy that the FY 2013/14 budget was based on, re-examined

I budget update, noting that Ord water and sewer capital improvement
projects were into the next budget year (FY14/15) and that MCWD is attempting to
recover approx OM from Cal-Am and Monterey County for breaking the contract in place
for the Regional Des ination Plant including $750K in attorneys’ fees spent in 2013. Regarding
water augmentation, the District is currently reviewing their options, which include a surface water
treatment plant, ag water run-off, desalinated water utilizing their existing 300-afy plant and recycled
water options in conjunction with MRWPCA. MCWD is at the point where they will soon begin
developing unit costs for the surface water treatment plant.

. ADJOURNMENT

Co-Chair Dawson adjourned the meeting at 9:55 a.m.




