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FORT ORD REUSE AUTHORITY

920 2nd Avenue, Suite A, Marina, CA 93933
Phone: (831) 883-3672 | Fax: (831) 883-3675 | www.fora.or

REGULAR ADMINISTRATIVE COMMITTEE MEETING
8:15 A.M. WEDNESDAY, FEBRUARY 5, 2014

920 2" Avenue, Suite A, Marina CA 93933 (FORA Conference Room)
AGENDA

CALL TO ORDER
PLEDGE OF ALLEGIANCE
ACKNOWLEDGEMENTS, ANNOUNCEMENTS AND CORRESPONDENCE

APPROVAL OF MEETING MINUTES
a. December 4, 2013 Administrative Committee Meeting Minutes ACTION
b. January 2, 2013 Administrative Committee Meeting Minutes ACTION

PUBLIC COMMENT PERIOD
Members of the public wishing to address the Administrative Committee on matters within the
-up to three minutes. Public comments on specific agenda items are heard under that item.

JANUARY 10, 2014 BOARD MEETING FOLLOW UP INFORMATION/ACTION
FEBRUARY 13, 2014 BOARD MEETING - AGENDA REVIEW INFORMATION/ACTION

OLD BUSINESS
a. Discuss Habitat Conservation Plan (HCP) Document Review Schedule INFORMATION

NEW BUSINESS

a. Provide Board Recommendation: Consider Certification, in Whole or in
Part, of Seaside Zoning Code Text Amendments and Use Permit for a
Youth Hostel, Located at 4420 Sixth Ave., Seaside, as Consistent

with the 1997 Fort Ord Reuse Plan ACTION
b. FORA Resolution Revisions - 2010 Monterey County General Plan

Consistency Determination INFORMATION
c. Fort Ord Reuse Authority Property Transaction Worksheet Update INFORMATION

ITEMS FROM MEMBERS
ADJOURNMENT

NEXT REGULAR ADMINISTRATIVE COMMITTEE MEETING: FEBRUARY 19, 2014

For information regarding items on this agenda or to request disability related accommodations
please contact the Deputy Clerk 24 hrs. prior to the meeting. Agenda materials are available on

the FORA website at www.fora.org.



FORT ORD REUSE AUTHORITY

ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES
8:25 a.m., Wednesday, December 4, 2013 | FORA Conference Room
920 2™ Avenue, Suite A, Marina CA 93933

CALL TO ORDER AND ROLL CALL
Chair Dawson called the meeting to order at 8:15 a.m. The following wer:

Carl Holm, County of Monterey* Patrick Breen, MCWD FORA Staff:
Elizabeth Caraker, City of Monterey* Kathleen Lee, Sup. Pott Michael Houlemard
John Dunn, City of Seaside* Lyle Shurtleff, BRAC Steve Endsley
Layne Long, City of Marina* Don Hofer, MCP Jim Arnold

Anya Spear, CSUMB Bob Schaffer . Lena Spilman
Vicki Nakamura, MPC Doug Yount Crissy Maras

Graham Bice, UC MBEST Chuck Lan , Jonathan Garcia
* Voting Members Josh Metz
PLEDGE OF ALLEGIANCE

Graham Bice led the Pledge of Allegiance.

None.

PUBLIC COMMENT PERIOD
None.

AGENDA REVIEW - DEC|
Senior Planner Jonatha'
that the meeting woul 6
University Center;
Administrative Con
for January 2"

¢ ’Tn the draft Board packet, noting
ifornia State University, Monterey Bay (CSUMB)
. recommended the Board approve the 2014
i the December 31% meeting was rescheduled

fiew CSUM“ ORA Ba euse Implementation Colloquium Program
cutlve Officer 'ﬁ% ael Ho lemard rewewed the event program and strongly encouraged

ITEMS FROM MEMBERS
None

ADJOURNMENT
The Committee adjourned at 9:21 a.m.




FORT ORD REUSE AUTHORITY

ADMINISTRATIVE COMMITTEE REGULAR MEETING MINUTES
8:15a.m,, Wednesday, January 2, 2014 | FORA Conference Room
920 2" Avenue, Suite A, Marina CA 93933

. CALL TO ORDER AND ROLL CALL
Co-Chair Houlemard called the meeting to order at 8:34 a.m. The follow

re present:

John Ford, County of Monterey* Patrick Breen, MCWD FORA Staff;
Elizabeth Caraker, City of Monterey* Lyle Shurtleff, BRAC Michael Houlemard
Diana Ingersoll, City of Seaside* Bob Schaffer Steve Endsley
Vicki Nakamura, MPC Doug Yount Jim Arnold
Graham Bice, UC MBEST Jane Haines Lena Spilman

Crissy Maras
Jonathan Garcia
wJosh Metz

Todd Muck, TAMC Wendy Eliiot
Ariana Green, TAMC

*Voting Members

. PLEDGE OF ALLEGIANCE
Elizabeth Caraker led the Pledge of Allegiance.

. ACKNOWLEDGEMENTS, ANNOUNC ENTS AND COF
Senior Planner Jonathan Garcia di 1 a previou
development forecasts to be submitted { by February

SPONDENCE
istributed request for jurisdiction

f Veterans Affairs and the

Co-Chair Houlemard stated that US and:
i the area the following week

California Department of G

eeting minutes
t for the December 4™ meeting and would

abstain from voting“on.
S was pos

a. Transportation Agency for Monterey County (TAMC) Multi-Modal Transit Corridor Update
Ariana Green, TAMC Project Manager, provided a presentation on TAMC’s plans for the multi-
modal transit corridor. She reviewed the project goals, potential route options, and projected
timeline.



b. Review 2010 Monterey County General Plan Consistency Determination
Co-Chair Houlemard stated that the Committee had previously considered this item and had
unanimously recommended Board concurrence in the County’s consistency determination.
Since that time, FORA had received numerous written comments from members of the public
and had distributed a written response by special consultant Alan Waltner. The question
currently before the Committee was whether those materials altered their previous Board
recommendation. Mr. Garcia reviewed the draft Board report on the item and the Committee
received comments from members of the public. John Ford, County of Monterey, responded to
questions from the Board and public.

sustain the Committee’s
ing of consistency.

MOTION: Diana Ingersoll moved, seconded by Elizabeth Carake
previous Board recommendation for concurrence in the Count

MOTION PASSED: unanimous

b. Discuss Habitat Conservation Plan (HCP) Docum Review Schedulg

ITEMS FROM MEMBERS
Associate Planner Josh Metz stated that several
Colloquium speakers had requested the: r their panels and were responding on
twitter at #fortordcolloquium.

ADJOURNMENT
Co-Chair Houlemard adjourned the meetin
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FORT ORD REUSE AUTHORITY

920 2nd Avenue, Suite A, Marina, CA 93933
Phone: (831) 883-3672 | Fax: (831) 883-3675 | www.fora.org

SPECIAL MEETING

FORT ORD REUSE AUTHORITY BOARD OF DIRECTORS
Thursday, February 13, 2014 at 2:00 p.m.
910 2" Avenue, Marina, CA 93933 (Carpenters Union Hall)

AGENDA

. CALL TO ORDER
PLEDGE OF ALLEGIANCE
. CLOSED SESSION
a. Conference with Legal Counsel - Existing Litigati es
i. Keep Fort Ord Wild v. Fort Ord Reuse A se Number: M114961

ANNOUNCEMENT OF ACTION TAK
ROLL CALL

CONSENT AGENDA

a. Approve January 1 ACTION
b. Approve Executi ACTION
OLD BUSINESS
a. Consistency Determination: ific in Whole or in Part,
ent with the 1997 Fort Ord
ACTION
INFORMATION/ACTION
ent Advisory Committee Extension and
isory Committee Extension and Revised Committee
ACTION

NEW BUSINESS
a. Consistency Determination: Consider Certification, in Whole or in Part, of Seaside
Zoning Code Text Amendments and Use Permit for a Youth Hostel, Located at
4420 Sixth Avenue, Seaside, CA, as Consistent with the 1997 Fort Ord Reuse Plan
i. Noticed Public Hearing
ii. Board Determination of Consistency ACTION
b. Concur in Chair’s Legislative Advisory Committee and Finance Advisory
Committee Appointments ACTION




c. FORA Master Resolution Amendments ACTION

10. PUBLIC COMMENT PERIOD
Members of the public wishing to address the FORA Board of Directors on matters within the
jurisdiction of FORA, but not on this agenda, may do so during the Public Comment Period for up
to three minutes. Public comments on specific agenda items are heard under that item.

11. EXECUTIVE OFFICER’S REPORT

a. Outstanding Receivables INFORMATION
b. Habitat Conservation Plan Update INFORMATION
c. Administrative Committee INFORMATION
d. Travel Report INFORMATION

e. Public Correspondence to the Board INFORMATION
12. ITEMS FROM MEMBERS

13. ADJOURNMENT

MEé G: MARCH 14, 2014

Persons seeking disability related accommodations should contact FORA 24 hrs prior to the meeting.
This meeting is recorded by Access Monterey Peninsula and televised Sundays at 9 a.m. and 1 p.m.
on Marina/Peninsula Chanel 25. The video and meeting materials are available online at www.fora.org.



Placeholder for
ltem 7b

Approve Executive Officer Contract
Extension

This item will be included in the final Board packet.



FORT ORD REUSE AUTHORITY BOARD REPORT

Consistency Determination: Consider Certification, in Whole or in
Subject: Part, of 2010 Monterey County General Plan as Consistent with the
1997 Fort Ord Reuse Plan

Meeting Date: February 13, 2014

Agenda Number: 8a ACTION
RECOMMENDATION(S):

Approve Resolution 14-XX (Attachment A), certifying that the 2010 Monterey County
General Plan (General Plan) is consistent with the Fo ase Reuse Plan (BRP).
BACKGROUND:

The County submitted the General Plan for consis nination on September 24,
2013 (Attachment B). Attachment B i i e County of Monterey’s
website where documents related tof / ounty General Plan
consistency determination submittal can<b [ This link is:
http://www.co.monterey.ca.us/planning/gpu/

eneral_Plan_Ad
opted 102610/2010 Mo Co_Gene e
2013 Board meeting, several Bo:
2010 Monterey County General Pla
included in the packet The FORA Exe

oncerns that a hard copy of the

reviously established a policy
| ; ternet in lieu of including
voluminous pages i BC . £E d“member finds this difficult,
please contact sta :

Jnder state law, (as codified in FORA’s
s (plan level documents such as General
Redevelopment Plans, etc.) must be scheduled for

mittee reviewed this item on October 2nd and October
30th, 2013.

At the October 30th FORA Administrative Committee meeting, County representatives
addressed each of the issues that were surfaced by the two letters received earlier that
month, and reviewed their own response letter sent to the Administrative Committee.
Staff described the Board report that was prepared and noted the individual meetings
between the County and FORA Staff/Counsel leading up to the County letter addressing
the issues raised in the late arriving correspondence. The Administrative Committee
asked that the issues be addressed by counsel and outlined for the FORA Board at its
November 8" meeting.



FORA Special Counsel Alan Waltner's response memorandum is included in
Attachment C to this report, outlining how his previous memoranda addressed issues
raised in recent comment letters and reiterating those points.

Update: At its January 2, 2014 meeting, the Administrative Committee heard a
report from FORA staff, heard comments from member of the public Jane Haines,
and heard comments from County of Monterey Senior Planner John Ford. The
Committee passed a motion to sustain its previous recommendation that the
FORA Board certify that the 2010 Monterey County General Plan is consistent
with the BRP.

DISCUSSION:

County staff will be available to provide addition
February 13, 2014. In all consistency detg
considerations are made, and summarized in ta

ation to the FORA Board on

defensible rationales for making an ap
recognizes that the Board may wish
recommendation. Two such 4ajtemat|ves
Attachment E. Sections 8.01.

The FRA Board can also refuse
resubmit at some future date.

being certified as ‘consi
certification without p%

= includes an additional program,
.1 within the list of policies and program

eu of ‘concurrence’ with the County’'s determination of
nge from ‘concurrence’ to ‘certification’ is supported by
t under Government Code and Chapter 8 of the FORA

consistency. The'lg
text found in the A
Master Resolution.

Sometimes additional information is provided to buttress conclusions. In general, it is
noted that the BRP is a framework for development, not a precise plan to be mirrored.
However, there are thresholds set in the resource constrained BRP that may not be
exceeded without other actions, most notably 6,160 new residential housing units and a
finite water allocation. More particularly, the rationales for consistency analyzed are:



LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010
OF THE FORA MASTER RESOLUTION

(a) In the review, evaluation, and determination of consistency regarding legislative land
use decisions, the Authority Board shall disapprove any leqislative land use decision for
which there is substantial evidence support by the record, that:

(1) Provides a land use designation that allows more intense land uses than the uses
permitted in the Reuse Plan for the affected territory;

on that is more intense than
'997 BRP, the General Plan
isdiction by 246.7 acres as a

The General Plan would not establish a land use desi
the uses permitted in the BRP. Compared to
increases the amount of habitat within the Count
result of the December 20, 2005 Memorand
County, Monterey Peninsula College (MP
(BLM), and U.S. Army, which swapped
Flats areas of the former Fort Ord. The_
acres are available for development in Eas
approximately 447 additional habitat acres
additional habitat acres next totthe (MOUT) facility
and provides for MPC to relocate ¢ g ty officer training facility from the
East Garrison area to the Parker F ; »FORA, and MPC entered into

of Land Management
L Garrison and Parker
t an additional 210
he preservation of
MOU added

Training Facilities,”
the East Garrison ar

notes that a member blic and representatives of the Ventana Chapter of the
Sierra Club, Keep Fort( ild, the Open Monterey Project, and LandWatch Monterey
County provided correspa dence at the August 27 and September 17, 2013 Monterey
County Board of Supervisors hearings pertaining to consistency between the 2010
Monterey County General Plan 1997 BRP. Copies and similar items were received by
FORA. In summary, these individual letters requested that the Monterey County Board
of Supervisors/FORA Board not adopt the consistency finding, citing instances of
incomplete policies and programs and other issues. FORA staff concurs with Exhibit 1
to Monterey County Board of Supervisors Order 13-0952/ Resolution No. 13-307 page 5
of 13 that:

Some but not all of the policies programs have been implemented.
Implementation efforts are currently underway. Implementation of the Base



Reuse Plan policies is a separate measure from Consistency with the Base
Reuse Plan.

Special legal counsel Alan Waltner's September 3, 2013 memorandum further stated
that “FORA’s procedures for determining consistency correctly interpret and apply the
FORA Authority Act, Government Code Sections 67650-67700 and the FORA Master
Resolution.”

Comment letters from the Ventana Chapter of the Sierra Club and member of the public
Jane Haines are included in Attachment F.

County staff submitted an October 23, 2013 letter (A
analysis on concerns raised in recent comment le
addressed.

ent G) providing additional
and how these concerns are

permitted or allowed in
compatible with open
jon of the Authority;

(4) Provides uses which conflict or are inc
the Reuse Plan for the affected propert
space, recreational, or habitat manageme

ch conflict or a
reas within the juris

The General Plan is compatible
areas.

Management

The Fort Ord Hal agement Plan (HMP) designates certain parcels for
‘Development,” in allow economic recovery through development while
promoting preservation, “enhancement, and restoration of special status plant and
animal species in designated habitats. The General Plan affects lands that are located
within areas designated for “Habitat Reserve,” “Habitat Corridor,” “Development with
Reserve Areas and Restrictions,” and “Development with no Restrictions” under the
HMP. Lands designated as “Development with no Restrictions” have no management
restrictions placed upon them as a result of the HMP. The General Plan requires

implementation of the Fort Ord HMP.

(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines as such
quidelines may be developed and approved by the Authority Board: and




The General Plan would not modify Highway 1 Design Corridor Design Guidelines.

(8) Is not consistent with the jobs/housing balance requirements developed and
approved by the Authority Board as provided in Section 8.02.020(t) of this Master
Resolution.

The General Plan is consistent with the jobs/housing balance approved by the FORA
Board.

Additional Considerations

(9) Is not consistent with FORA'’s prevailing wage poli ction 3.03.090 of the FORA

Master Resolution.
The General Plan does not modify prevailing wa irefents. Future projects within
the County’s jurisdiction on former Fort Or J “with FORA prevailing wage

requirements.

FISCAL IMPACT:
Reviewed by FORA Controller

This action is regulatory in natur : direct fiscal, administrative, or
operational impact. In addition to v ; . with in this report, it is clarified

ental Impact Report. The County has
red fees for future developments in the

The County, Administrative Committee, and Executive

Committee

Prepared by Reviewed by
Jonathan Garcia Steve Endsley

Approved by

Michael A. Houlemard, Jr.



Attachment A to ltem 8a

Resolution 14-XX FORA Board Meeting, 02/13/2014

Certification of the 2010 )
Monterey County General Plan )

THIS RESOLUTION is adopted with reference to the following facts and circumstances:

A

On June 13, 1997, the Fort Ord Reuse Authority (FORA) adopted the Final Base
Reuse Plan (the “Reuse Plan”) under Government Code Section 67675, et seq.

e former Fort Ord to submit to
ning ordinances, and to submit
ons that satisfy the statutory

The Reuse Plan requires each county or city withi
FORA its general plan or amended general pla
project entitlements, and legislative land u
requirements.

By Resolution No. 98-1, the Authority
implementing the requirements set fo

of FORA adopted
he Reuse Plan.

olicies and procedures

The County of Monterey (C
authority over land situated
jurisdiction.

After a noticed pu County adopted the 2010
ds on the former Fort Ord.

for lands on the o t Ord, the resolutions and/or ordinance approving it, a staff
report and materials’ flng to the County’s action, a reference to the environmental
documentation and/or CEQA findings, and findings and supporting evidence of its
determination that the General Plan is consistent with the Reuse Plan and the FORA
Act (collectively, "Supporting Material"). The County requested that FORA certify that
the General Plan is consistent with the Reuse Plan for those portions of the County
that lie within the jurisdiction of FORA.

FORA's Executive Officer and the FORA Administrative Committee reviewed and
evaluated the County's application and Supporting Materials for consistency. The
Executive Officer submitted a report recommending that the FORA Board find that the
General Plan is consistent with the Reuse Plan. The Administrative Committee
reviewed the Supporting Material, received additional information, and concurred with

1



the Executive Officer's recommendation. The Executive Officer and the FORA
Executive Committee set the matter for public hearing before the FORA Board on
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013.
The November 8, 2013 hearing was then continued to January 10, 2014. The January
10, 2014 hearing was continued to February 13, 2014.

[.  Master Resolution, Chapter 8, Section 8.01.020(¢e) reads in part: “(e) In the event the
Authority Board refuses to certify the legislative land use decision in whole or in part,
the Authority Board’s resolution making findings shall include suggested modifications
which, if adopted and transmitted to the Authority Board by the affected land use
agency, will allow the legislative land use decision to be certified. If such modifications
are adopted by the affected land use agency as su sted, and the Executive Officer
confirms such modifications have been made, the ative land use decision shall be
deemed certified...”

Office of Planning and Re
consistent with the general

\n action, prograr
all its aspects,
bstruct their attainment." This
includes compliance with require .02.010 of the FORA Master
Resolution.

or project is
it will further the

L. Master Resol
evaluation, and de i i cy regardlng Ieglslatlve land use decnsnons

solution. (4) Provides uses which conflict or are incompatible
ed in the Reuse Plan for the affected property or which
with open space, recreational, or habitat management
of the Authority; (5) Does not require or otherwise provide
for the financing andfor installation, construction, and maintenance of all infrastructure
necessary to provide adequate public services to the property covered by the
legislative land use decision; and (6) Does not require or otherwise provide for
implementation of the Fort Ord Habitat Management Plan."

with uses perm
conflict or a v
areas within the ju

NOW THEREFORE be it resolved:
(1) The FORA Board acknowledges the County’s recommendations and actions of

August 27, 2013, September 17, 2013 and September 24, 2013 requesting that the
FORA Board certify that the General Plan and the Reuse Plan are consistent.

2



(2) The FORA Board has reviewed and considered the EIR and the County’s
environmental documentation, and finds that these documents provide substantial
additional information for purposes of FORA'’s determination that the General Plan
and the Reuse Plan are consistent.

(3) The FORA Board has considered all the materials submitted with this application
for a consistency determination, the recommendations of the Executive Officer and
the Administrative Committee, and the oral and written testimony presented at the
hearings, all of which are hereby incorporated by reference.

(4) The FORA Board certifies that the General Plan is consistent with the Base Reuse
Plan. The FORA Board further finds that its legi ',lve decision is based in part
upon the substantial evidence submitted regar: @allowable land uses, a weighing
of the Reuse Plan’s emphasis on a resou nstrained sustainable reuse that

(5) The General Plan will, considering a
of the Reuse Plan. The County app
requirements of Title 7.85_ gfth

Upon motion by
Resolution

, the foregoing
2014, by the following vote:

AYES:
NOES:
ABSTENTIONS:

ABSENT:

Jerry Edelen, Chair
ATTEST:

Michael A. Houlemard, Jr., Secretary



Attachment B to Item 8a
FORA Board Meeting, 2/13/14

RESOURCE MANAGEMENT AGENCY

168 West Alisal Street, 2™ Floor Y&y

Planning Department Salinas, CA. 93901
Mike Novo, AICP, Director of Planning (831) 755-5025

Fax: (831) 757-9516
www.co.monterey.ca.us/rma

September 24, 2013
Jonathan Garcia, Senior Planner
Fort Ord Reuse Authority
920 2™ Ave., Suite A
Marina, CA 93933

SUBJECT: REQUEST FOR FORA CONSISTENCY DETERMINATION ON THE
2010 MONTEREY COUNTY GENERAL PLAN PURSUANT TO FORA MASTER
RESOLUTION, ARTICLE 8.01.020

Dear Mr. Garcia,

On October 26, 2010 the Board of Supervisors of the County of Monterey adopted a
comprehensive General Plan update (2010 General Plan) (Resolution 10-291). The 2010 General
Plan now governs the future physical development of the unincorporated areas of the County of
Monterey, excluding the Coastal Ateas, but including most of the Former Fort Ord. As it relates
to property in the territory of the Authority to the Executive Officer, the 2010 General Plan
contains the Fort Ord Master Plan (in Chapter 9-E). The Fort Ord Master Plan is essentially the
same as the 2001 Fort Ord Master Plan that was adopted by the County and found consistent by
the Fort Ord Reuse Authority Board on January 18, 2002 (FORA Resolution #02-3) with some
minor updates and amendments including:

s Recognition of the Land Swap Agreement
Re-insertion of policies missing from the 2001 plan; and

s Updates to policies regarding the landfill parcel, Fast Garrision, and the York Road
Planning area to reflect more recent events.

In February of 2012, the County submitted a package, with a formal request for a consistency
determination to the Fort Ord Reuse Authority. That package included 1 hard copy and 5 CD’s
with the following documents and information:

e  Attachment 1 — The adopted 2010 General Plan
o  Attachment 2 — CEQA documents including:
a. Draft EIR
b.  Final EIR; and
¢.  Supplemental Information to the FEIR
e  Attachment 3 — Reports and Resolutions
a.  Planning Commission Staff Report and Resolution from August 11, 2010
b.  Board of Supervisors Staff Report and Resolutions (10-290 and 10-291)




2010 Monterey County General Plan FORA Consistency
Page2 of 3

o Attachment 4 — Fort Ord Master Plan redline version showing changes to text from the
previously adopted and certified County version of the Fort Ord Base Reuse Plan.
s Attachment 5 — Consistency Analysis

The County’s consistency determination request was placed on hold while the County processed
the consistency findings and certification required by the FORA Master Resolution. Between the
time of the original submittal and the submittal of this information, the County has amended the _
2010 General Plan three times. Because of these amendments, the County would like to ensure i
that FORA is working with, and considering consistency of, the most recent version of the -
General Plan. The updated sections of the General Plan along with the EIR Addendums prepared
for those amendments are included in this revised submittal. In total, this revised submittal
contains the following documents and information:

e Amendments to Attachment 1 (The 2010 General Plan) —
o Updated Carmel Valley Master Plan Chapter (Chapter 9-B of the General Plan)
o Updated Public Services Chapter (Chapter 5 of the General Plan)
These replace the chapters in the previously submitted General Plan. Note: The third
amendment involved a land use designation change on a parcel in southern Monterey
County and did not have any effect on Fort Ord Territory.

e Additions to Attachment 2 (CEQA Documents) — Addendums to the General Plan EIR
wete prepared for the General Plan amendments listed above.
o Addendum 1 — (For Amendment to Chapter 5 of 2010 General Plan) ;
o Addendum 2 — (for Amendment to Carmel Valley Master Plan) |
o
e Additions to Attachment 3 (Reports and Resolutions) — Two new Board of
Supervisors Board Reports and Resolutions certifying that the 2010 General Plan is
consistent with the Base Reuse Plan:
o September 17, 2013 Board Report and Resolution affirming and updating the |
August 27, 2013 decision (Resolution # 13-0952)
o August 27, 2013 Board Report and Resolution (Resolution # 13-0290)
o Boatd Report for September 17, 2013 Public Hearing

e Amended Attachment 5 (Consistency Analysis) — A new and updated consistency
analysis was attached to the August 27 and September 17 Board Resolutions. That
analysis is the same in both reports.

e New Attachment 6 (Public Comment) — New comments and cortespondence received
on for the August 27 and September 17 Board of Supervisors hearing on the consistency
certification.

o Letter from Sierra Club — Ventana Chapter — September 16, 2013
o Letter from Law Offices of Michael Stamp — September 17, 2013
o Letter from Jane Haines -- September 16, 2013

o Letter from Jane Hainse — August 26, 2013




2010 Monterey County General Plan FORA Consistency
Page 3 of 3

o Letter from MR Wolfe — August 26, 2013 (Attachement D of September 17, 2013
Board Report.

As was the case with the first, submitted with this letter is one hard copyand 5 CD’s with the
updated information listed above. All of the documents from the original submittal and the
updated submittal can be found by following the link below:

www.co.monterey.ca.us/planning/epu/GPU 2007/2010 Mo Co General Plan Adopted 10261
0/2010 Mo _Co General Plan Adopted 102610.htm

This link will take you to the page for the 2010 General Plan, which provides links to the EIR
and all addendums and a link directly to the material submitted as part of this package.

We would be happy to provide FORA staff and the FORA Boatd with any additional
information deemed necessary to complete the Consistency Determination review. We look

forward to working with you on this and should you have any questions regarding this submittal
please contact Craig Spencer at (831) 755-5233 or John Ford at (831) 755-5158.

Sincgrely,

Craig W. Spencer, Associate Planner

Monterey County — Planning Department
Email: spencerc@co.monterey.ca.us

Attachments




Attachment C to Item 8a
FORA Board Meeting, 02/13/2014

LAW OFFICES OF ALAN WALTNER

779 DOLORES STREET

SAN FRANC[SOO, CALIFORNIA 94110
TEL (415) 641-4641

WALTNERLAW@ GMAIL.COM

Memorandum

Date: December 26, 2013
To: Fort Ord Reuse Authority
Board of Directors
Mayor Jerry Edelen, Board Chair
Michael Houlemard, Executive Officer
From: Alan Waltner, Esq.

RE:  Response to Certain Comments on the Monterey County General Plan
Consistency Review

This memorandum responds to your request that we address certain comments made in a
series of letters submitted to FORA! by Jane Haines regarding the Monterey County
General Plan Consistency Review that is currently pending before FORA. In general,
this response highlights points made in our two previous memoranda that have been
overlooked in these letters.

Although the letters are extensive in length, they largely repeat three basic arguments.
First, they argue that Section 8.02.010 or the FORA Master Resolution effectively
modified the consistency review standards of the FORA Act and Master Resolution to
require “strict adherence to the 1997 Reuse Plan” before consistency can be found.
Second, they argue that substantial evidence has been provided triggering disapproval of
the Monterey County General Plan under one or more of the provisions of Master
Resolution Section 8.02.010 — specifically provisions relating to the intensity of land
uses, the density of land uses, and substantial conformance with applicable programs in
the Reuse Plan. Third, they argue that there is no legal authority supporting a consistency
review standard that parallels the standard applying in the local planning context under
the Planning and Zoning Law. All three of these arguments were addressed in our
previous memoranda, as summarized in this memorandum.

First, there is no support in the FORA Act or Master Resolution for a “strict adherence”
standard for consistency reviews. The FORA Act itself simply requires that the FORA
Board find that “the portions of the general plan or amended general plan applicable to
the territory of the base . . . are consistent with the reuse plan.” Government Code
Section 67840.2. As with all statutes, this provision is to be interpreted in accordance
with the “plain meaning” of the word chosen by the Legislature, which is “consistent.”

! Abbreviations, acronyms and references used in our previous memoranda dated July 3 and September 3,
2013 will be applied in this memorandum.



Fort Ord Reuse Authority
December 26, 2013
Page 2

Regardless of the dictionary chosen, the definition of the word is similar. For example,
the Merriam-Webster online dictionary defines the term as: “marked by harmony,
regularity, or steady continuity: free from variation or contradiction.” The term does not
require that two items be identical or strictly adhere to one another. Instead, it only
requires harmony and a lack of conflict. This is the approach taken in extensive case law
interpreting the Legislature’s intention in using the same word in the Planning and
Zoning Law, as summarized in our previous memoranda.? It is also reflected in various
provisions of the Master Resolution. For example, Section 8.02.010(b) clearly allows the
“transfer of the intensity of land uses and/or density of development” between specific
locations on the base, so long as “the cumulative net density or intensity of the Fort Ord
Territory is not increased.” This means that “strict adherence” to the uses on specific
parcels is not required so long as a base-wide balance of intensity and density is
demonstrated. Regarding compliance with BRP programs, Section 8.02.010(a)(3) of the
Master Resolution requires only “substantial conformance” with “applicable” programs.
Again, this is much different than the “strict adherence” standard urged in the comment
letters. We continue to conclude that the standards being applied by FORA accurately
implement the FORA Act and the Master Resolution.

The comment letters argue that language in Master Resolution Section 8.02.010(a) stating
that the Board “shall disapprove any legislative land use decision for which there is
substantial evidence of [six listed factors]” implicitly modifies the meaning of the word
“consistent” or alters the consistency review criteria of the Master Resolution to create a
“strict adherence” standard. This implied modification of the applicable standard is
unsupported by the structure or language of the provision. Such an interpretation would
also conflict with several rules of statutory construction, particularly the rule against
rendering language surplussage (the interpretation would effectively read Section
8.02.010(b) and the “substantial conformance” language out of the Master Resolution)
and the rule disfavoring implied repeals.> The plain meaning of the term “consistent”
still applies, as do the limitations of the Master Resolution embodied in the “substantial
conformance” and “applicable” references.

Second, there is no substantial evidence that any of the six criteria of Master Resolution
Section 8.02.010(a) have been triggered.* The comment letters reflect several

2 The extensive discussion in the comment letters of differences between the FORA Act and the Planning
and Zoning Law does not alter the fact they both use the same term (“consistent”) in a similar context.

3 There are also substantial questions as to whether the 1997 FORA Board could adopt provisions in the
Master Resolution that conflict with the FORA Act, establish review standards binding on a reviewing
Court, or limit the police power discretion of subsequent FORA Boards. These issues are reserved for
subsequent elaboration if needed.

4 We note that the six criteria of this section are connected with the word “and.” Literally read, then, there
would need to be substantial evidence that all six criteria have been triggered before disapproval is
required. The comment letters focus on three of the six criteria and no argument is made regarding the
other three. Since there is no substantial evidence that any of the criteria have been triggered, this
memorandum does not rely upon the use of the word “and” in this provision, but the argument is reserved.
Master Resolution 8.02.010(a)(3) also refers only to substantial conformance with “programs” and does not
reference substantial conformance with “policies” of the BRP. Again, this memorandum does not rely
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fundamental flaws in making this argument. Most importantly, the comment letters
generally do not point to any specific evidence of a lack of consistency, but instead
simply reference the Monterey County General Plan and FORA BRP as a whole and urge
that within them are unspecified inconsistencies. In other words, the comment letters do
not identify the “substantial evidence” upon which they are relying. The comment letters
also do not attempt to rebut Monterey County’s analyses of consistency that support the
application. The argument further erroneously applies the “strict adherence” standard
addressed earlier herein. Thus, for example, regarding the requirement of “substantial
conformance” with “applicable” programs of the BRP, there is no specifically identified
evidence in any of the comment letters that any particular applicable program has not met
the substantial conformance test.

We note in this regard that the entirety of the BRP has been incorporated by reference
into the Monterey County General Plan that is the subject of the pending consistency
review application. See Monterey County 2010 General Plan, Chapter 9.E (“This plan
incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.”). The comment letters do not attempt to explain how,
despite this incorporation, “substantial conformance” with applicable BRP programs has
not been achieved.

Given the general lack of specific objections in the comments, a more detailed response
to the commenter’s substantial evidence argument cannot be made. The most specific
objection made is to the fact that a natural ecosystem easement has not yet been recorded
by Monterey County for the Monterey Downs area. See October 10, 2013 letter from
Jane Haines. However, a commitment has been made by Monterey County, through
incorporation of the BRP program requiring such an easement. The fact that
implementation of this easement obligation is not yet applicable (there is not yet a
specific Monterey Downs proposal and adjustments to any protected areas are likely to be
made, meaning that the property description in an easement cannot yet be defined and
recording such an easement is not yet possible) does not provide any evidence that
substantial conformance with this BRP program is not reflected in the Monterey County
General Plan. Any specific development entitlements for Monterey Downs will be
subject to further review by the FORA Board at which time the easement obligation can
be enforced if necessary. The other objections in the comment letters are very cursory
and do not describe the substantial evidence purported to demonstrate a lack of
substantial conformance with applicable BRP programs.

Third, although no challenge to a FORA consistency determination has ever been
brought, and no other challenge to a FORA land use action has ever proceeded to a
written judicial opinion, this does not mean that there is no legal authority for the
interpretation and application of the consistency standard. As discussed earlier herein,
the Legislature’s use of the word “consistent” in the FORA Act, and FORA’s
interpretations and implementation of this language in the Master Resolution, are the
applicable law, as discussed earlier herein and in our earlier memoranda.

upon this omission, since there is no substantial evidence of applicable BRP policies that have not been
substantially complied with, but this argument is likewise reserved.
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FORA Master Resolution Section

Finding of
Consistency

Justification for finding

(1) Does not provide for a land use designation that allows more
intense land uses than the uses permitted in the Reuse Plan for the
affected territory;

Yes

The General Plan does not establish land use
designations more intense than permitted in the Base
Reuse Plan (“BRP”). See Exhibit 1 to Monterey
County Board of Supervisors Order 13-
0952/Resolution No. 13-307 (Reso. 13-307) page 5
of 13.

(2) Does not provide for a development more dense than the density Yes The General Plan does not allow denser development

of uses permitted in the Reuse Plan for the affected territory; than permitted in the BRP. See Reso. 13-307 page 5
of 13.

(3) Is in substantial conformance with applicable programs specified Yes The General Plan is in compliance with applicable

in the Reuse Plan and Section 8.02.020 of this Master Resolution. programs. See Reso. 13-307 page 5 of 13.

(4) Does not provide uses which conflict with or are incompatible Yes No conflict or incompatibility exists between the

with uses permitted or allowed in the Reuse Plan for the affected General Plan and BRP. See Reso. 13-307 page 6 of

property or which conflict with or are incompatible with open space, 13.

recreational, or habitat management areas within the jurisdiction of

the Authority;

(5) Requires or otherwise provides for the financing and/or Yes The General Plan does not modify County

installation, construction, and maintenance of all infrastructure obligations to contribute to basewide costs. See

necessary to provide adequate public services to the property covered Reso. 13-307 page 6 of 13.

by the legislative land use decision;

(6) Requires or otherwise provides for implementation of the Fort Yes The General Plan provides for HMP implementation.

Ord Habitat Management Plan (“HMP”). See Reso. 13-307 page 6 of 13.

(7) Is consistent with the Highway 1 Scenic Corridor design Yes The General Plan does not modify Highway 1 Scenic

standards as such standards may be developed and approved by the Corridor design standards.

Authority Board.

(8) Is consistent with the jobs/housing balance requirements Yes The General Plan is consistent with job/housing

developed and approved by the Authority Board as provided in balance requirements. See Reso. 13-307 page 13 of

Section 8.02.020(t) of this Master Resolution. 13.

(9) Prevailing Wage Yes The General Plan does not modify prevailing wage

requirements.
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(7) Is consistent with the Highway 1 Scenic Corridor design Yes The General Plan does not modify Highway 1 Scenic
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Authority Board.

(8) Is consistent with the jobs/housing balance requirements Yes The General Plan is consistent with job/housing

developed and approved by the Authority Board as provided in balance requirements. See Reso. 13-307 page 13 of

Section 8.02.020(t) of this Master Resolution. 13.

(9) Prevailing Wage Yes The General Plan does not modify prevailing wage

requirements.
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Resolution 14-XX

Refusal to certify the 2010
Monterey County General Plan
Until suggested modifications are
Adopted and submitted

NN g

THIS RESOLUTION is adopted with reference to the following fac

=and circumstances:

A. On June 13, 1997, the Fort Ord Reuse Authority (F(
Reuse Plan (the “Reuse Plan”) under Government Co

adopted the Final Base
on 67675, et seq.

B. The Reuse Plan requires each county or city within’ et Fort Ord to submit to
FORA its general plan or amended general p s, and to submit
¢ the statutory

. The County has land use
rd and subject to FORA's

D. The County of Monterey (Count
authority over land situated wi
jurisdiction.

26, 2012, the County adopted the 2010
an), affecting lands on the former Fort Ord.
».2013 and September 17, 2013 the County

E. After a noticed
Monterey Cou

Is relatlng to the County’s action, a reference to the envnronmental
documentation and/or CEQA findings, and findings and supporting evidence of its
determination that the General Plan is consistent with the Reuse Plan and the FORA
Act (collectively, "Supporting Material"). The County requested that FORA certify that
the General Plan is consistent with the Reuse Plan for those portions of the County
that lie within the jurisdiction of FORA.

H. FORA’s Executive Officer and the FORA Administrative Committee reviewed and
evaluated the County’s application and Supporting Materials for consistency. The
Executive Officer submitted a report recommending that the FORA Board find that the

1



General Plan is consistent with the Reuse Plan. The Administrative Committee
reviewed the Supporting Material, received additional information, and concurred with
the Executive Officers recommendation. The Executive Officer and the FORA
Executive Committee set the matter for public hearing before the FORA Board on
October 11, 2013. The October 11, 2013 hearing was continued to November 8, 2013.
The November 8, 2013 hearing was then continued to January 10, 2014. The January
10, 2014 hearing was continued to February 13, 2014.

Master Resolution, Chapter 8, Section 8.01.020(e) reads in part “(e) In the event the
Authority Board refuses to certify the legislative land use degision in whole or in part,
the Authority Board’s resolution making findings shall in uggested modifications
which, if adopted and transmitted to the Authority Bo y the affected land use
agency, will allow the legislative land use decision to: tified. If such modifications
are adopted by the affected land use agency as stuggested; he Executive Officer
confirms such modifications have been made, thé e decision shall be
deemed certified...”

n of consL ency is base six criteria
criteria form a“basis for the
ive land use decision.

FORA'’s review, evaluation, and determit

The term “consistency’ is defini
Office of Planning and Reseat
consistent with the general pla
objectives and polici
includes complianc
Resolution.

uidelines adopted by the State
ction, program, or project is
spects, it will further the
ict their attainment." This

evaluation, an inaf regarding legislative land use decisions,
' lative land use decision for which there is

esolution. (4) Provides uses which conflict or are incompatible
llowed in the Reuse Plan for the affected property or which
atible with open space, recreational, or habitat management
areas within diction of the Authority; (5) Does not require or otherwise provide
for the financing and/or installation, construction, and maintenance of all infrastructure
necessary to provide adequate public services to the property covered by the
legislative land use decision; and (6) Does not require or otherwise provide for
implementation of the Fort Ord Habitat Management Plan."

conflict or



NOW THEREFORE be it resolved:

1. The FORA Board acknowledges the County’s actions of August 27, 2013,
September 17, 2013 and September 24, 2013, and the County’s request that FORA
certify that the County General Plan is consistent with the Reuse Plan pursuant to
the Reuse Plan, FORA Master Resolution, and Fort Ord Reuse Authority Act.

2. The FORA Board has reviewed and considered the EIR and the County's
environmental documentation, and finds that these documents provide substantial
additional information for purposes of FORA’s determination that the General Plan
and the Reuse Plan are consistent. V

3. The FORA Board has considered all the materi itted with this application

ymponent of the General Plan
Plan and Reuse Plan EIR:
ROLU Program A-1.2,

programs are adopted in the Fort Ord
as currently included and worded in

, the foregoing
h day of February, 2014, by the following vote:

ABSTENTIONS:

ABSENT:

Jerry Edelen, Chair
ATTEST:

Michael A. Houlemard, Jr., Secretary
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801 OCEAN VIEW BLVD,, APT. 1 |

TEL 831 375-6913 EMal., JA

JANE HAINES

Qctober 10, 2013

Fort Ord Reuse Authority Board of Directors
920 2nd Avenue
Marina, CA 93933

Re: October 11 Agenda - ltem 8c - Consistency Determination:
2010 Monterey County General Plan

Dear FORA Board of Directors:

The 2010 Monterey County General Plan is inconsistent with the 1997 Base
Reuse Plan (BRP) because it omits applicable BRP programs. Certification of
consistency between the two plans should be delayed until the omitted
programs are added to the General Plan. Otherwise, the plans are inconsistent
and the California Environmental Quality Act (CEQA) will require environmental
review of impacts that could result from the inconsistencies.

This letter will explain which BRP programs have been omitted from the 2010
General Plan and how ornltting those programs W|H result in potentially
significant environmental impacts.

FORA’s October 11 and the County’s September 17 staff reports discount the
publics’ comments on the inconsistencies by saying that implementation is a
different matter than consistency. However, | and others are commenting about
the omission of BRP programs from the 2010 Monterey County General Plan.
The omission of applicable programs is not an implementation issue.! It is a
consistency issue as well as a CEQA issue.

The following page uses the proposed Monterey Downs project to illustrate the
potentially significant environmental impacts from omitting three applicable
programs, assuming that Seaside will annex Monterey County land for Monterey
Downs, although of course the impacts would also occur to other

County projects too. There will be arrows pointing to various locations

on the Monterey Downs land use map. The arrows are connected to

boxes which explain the BRP program that was omitted from the County’s 2010
General Plan, and how omission of that program is likely to cause a significant
adverse environmental impact.

1 implementation is defined in the Oxford dictionary as “the process of putting a declsion or plan into effect.”
Consistency is defined as “conformity in the application of somsthing, typically that which Is necessary for
the sake of logic, accuracy, or fairness.”




Recreation/Open &pace Land Use Program A-1.2. This Open Space & Trails
parcel is 72.5 actes entitled Parcel E19a.2 . The HMP designates it for Habitat
Reserve. BRP Recreation/Open Space Land Use Program A-1.2 states: “The
County of Monterey shall cause to be recorded a Natural Ecosystem Easement
deed restriction that will run with the land In perpetuity for all identified open space
lands.” (A natural ecosystem deed restriction is intended to mitigate the cumulative
effects of development on sensitive soils, including Arnold and Oceano solls.
Parcel E19a.2 is comprised of Arnold soil)) Without Recreation/Open Space Land
Use Program A-1.2, Monterey County will not have to record a Natural Ecosystem
Easement deed restrictlon on Parce! E19a.2. Thus, the natural ecosystem on Parcel
E19a.2 will not be protected. Program A-1.2 is on page 270 of Volume It of the BRP,
but it Is omitted from the Monterey County 2010 General Plan,

ovid use map

MNoise Program B-1.2, The Sports
Arena Training Facility adjoins CSUMB.
Students who are studying or in lectures
could be distracted by shouting, loud
speakers and other noisy activities at the Sports
Arena. BRP Noise program B-1.2 on page 412 of
BRP Volume il states: “Whenever practical and
feasible, the County shall segregate sensitive
receptors, such as residential land uses, from noise
generators through land use.” Nolse program B-1.2 is
omitted from the Monterey County 2010 General Plan.
It must be included to protect CSUMB against
distracting noises from the Sports Arena.

Recreation/Open Space Land Use Program B-2.1. Nearly the entire eastern edge
of Monterey Downs adjoins a habitat management area. (Continued next page.)
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{Recreation/Open Space Land Use Program B-2.1 continued). BRP Recreation/
Open Space Land Use program B-2.1 is partially included in the 2010 Monterey
County General Plan although the final two sentences are omitted. The final two
sentences prohibit general purpose roads within a 150 feet buffer area adjoining
habitat management areas. BRP Recreation/Cpen Space Land Use Program B-2.1
states on pg. 270 of BRP Vol. |I: “The County of Monterey shall review each future
development project for compatibility with adjacent open space land uses and
require that suftable open space buffers are incorporated into the development plan
of incompatible land uses as a condition of project approval. When buffers are
required as a condition of approval adjacent o habitat management areas, the
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer
area except for resiricted gccess maintenance or emergency access

roads.” (Emphasis added to final two sentences to identify the two sentences
omitted from the 2010 Monterey County General Plan Recrsation/Open Space Land
Use Program B-2.1.) Without the complete text of Program B-2.1 to protect it, the
adjolning habitat management area can be adversely impacted.

The above omissions do not pertain to implementation. Rather, they pertain to
inconsistency betwesn the BRP and the 2010 Monterey County General Plan.
They and other omitted or misstated BRP policies? make the 2010 Monterey
County General Plan inconsistent with the BRP.

FOHA Master Resolution Section 67675.4

In addition to the inconsistency issues described above, | want to mention
Master Resolution section 67675.4 which required FORA to set a date for
Monterey County to submit to FORA its zoning ordinances and other
implementing actions pertaining to Fort Ord land after the 2001-2002
certification of consistency between Monterey County's General Plan with the
BRP.

Section 67675.4 states:

(a) Within 30 days after the certification of a general plan or amended
general plan, or any portion thereof, the board shall, after consultation with
the county or a city, establish a date for that county or city to submit the

2 Additional omlssions and errors can be identified by comparing BRP Hydrology and Water
Quality programs B-2, B-1.3, B-1.4, B-1.5, B.1.6 and B-1.7 on page 353 (and 347) of BRP
Volume I with pages FO-38, 39 in the Monterey Courty General Plan (MCGP). Additional
omissions and errors are in BRP Hydrology and Water Quality program C-6.1 on page 4-66 of
BRP Vol. Il which does not appear on page FO-41 of the MCGP, which Is where it would be
located if it were Included. Also, compare the words “concurrently with development approval” in
Pedestrian and Blcycles program B-1.2 on page 310 of BRP Vol. Il with the omission of those
words in program B-1.2 on page FO-29 in MCGP. Also, compare Blological Resources program
A-8.1 on page 381 of BRP Vol. |i with pragram A-8.1 on pg. FO-48 of the MCGP. In each
instance, a program required by the BRP for Monterey County is either partially or wholly omitted
in the 2010 MCGP, or written In & manner inconsistent with the gist of the corresponding BRP
program,
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zoning ordinances, zoning district maps, and, where necessary, other
implementing actions applicable to the territory of Fort Ord.

(b) If the county or city fails to meet the schedule established pursuant to
subdivision (a), the board may waive the deadlines for board action on
submitted zoning ordinances, zoning district maps, and, where necessary,
other implementing actions, as set forth in Section 676756.5.

Apparently, FORA never required Monterey County to submit its zoning
ordinances and other implementing actions, because the 2012 Scoping Report
lists the following incomplete implementation of Monterey County zoning
ordinances and other implementing actions:

appropriate infill residential zoning for CSUMB to expand its housing stock
(Scoping Report pg. 4-5)

« amend zoning in the Greater Monterey Peninsula Area Plan (Scoping

- Report pg. 4-8)

amend zoning ordinance in regard to all Fort Ord areas other than East
Garrison (Scoping Report pys. 4-7, 4-13, 4-20, 4-29)

« amend County Code Chapter 11.24 to regulate card rooms and to prohibit
gambling within Fort Ord (Scoping Report pg. 4-27)

+ amend Gounty Subdivision Ordinance which identifies a standard of 3 acres
per 1,000 people (Scoping Report pg. 4-40)

+ amend County’s review procedures to ensure compatibility with the historic
context and associated land uses as a condition of project approval
(Scoping Report pg. 4-158)

Thus, | am requesting that FORA do what it apparently failed to do in 2001-2002,
which is to require Monterey County to submit its zoning ordinances and other
implementing actions to FORA within 30 days after the certification of the
General Plan. The submittal should include the above-mentioned zoning
ordinances.

Conclusion

[ request FORA to require Monterey County to add the omitted applicable BRP
programs to the 2010 Monterey County General Pian and to correct related
errors before FORA makes a finding of consistency. | also request FORA to
comply with Master Resoiution section 67675.4.

Sincerely,

Jane Haines
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SIERRA CLUB VENTANA CHAPTER |

PO, BOX 5667, CARMEL, CALIFORNIA 93921

CHAPTER OFFICE o ENVIRONMENTAL CENTER (831) 624-8032

10 October 2013
Dear Fort Ord Reuse Authority Board Members;

The Sierra Club recommends that the FORA Board find the 2010 Monterey County General Plan, and the
included Fort Ord Master Plan (FOMP), inconsistent with the Fort Ord Reuse Plan (FORP) based on
evidence that the General Plan does not reflect the appropriate language and programs of the FORP Final
Environmental Impact Report (EIR). In point of fact, parts of the FOMP precisely reverse specific changes
made in and for the FORP Final EIR, Following CEQA law, the Sierra Club expects that the 2010
Mounterey County General Plan reflects rather than alters the provisions of the FORP Final EIR before it
would be found to be consistent with the FORP.

The Sierra Club further recommends that the FORA Board defer a finding of consistency until the County
of Monterey Land Use Plan map (Figure 6a) aceurately reflects the FORP County of Monterey Land Use
Concept Map 4.1+7 and the FORP Land Use Concept Map 3.3-1, Ensuring that planning maps are carefully
aligned in detail end designation will not only support a finding of consistency, but may serve to aveid later
conflicts that arise from the differences between the documents.

By way. of illustration, this letter will address three specific differences between the 2010 General Plan and
the FORP, including:

1) The omission in the FOMP of the FORP Recreation/Open Space Land Use Program A-1.2 -
Natural Ecosystemn Easement Deed Restriction (FORP Volume 2, p. 270).

2) The reversed articulation of the Recreation/Open Space Land Use Program A-t1.

3) The mismatched land use designation between the County of Menterey Land Use Plan (Figure 6a)
and the FORP County of Monterey Land Use Concept Map 4.1-7/ FORP Land Use Concept Map
3.3-1.

These examples are meant to provide clear differences, but are not meant to represent a complete list of
differences between the General Plan and the FORP EIR.

Program Omission
As is clearly shown in the FORP Final Draft EIR (p. 4-14, see attached except of same), the following
program in underlined, which means that it was an edit meant to be included in the Final Draft EIR.

Program A~1.2: The County of Monterey shall cause to be recorded a Natural Ecosystem
Easement deed restriction that will run with the land in perpetuity for all identified open space
lands,

Appropriately, Program A-1.2 also appears in Volume Two: Reuse Plan Elements of the FORP (see page
2170).

At the 17 September 2013 Board of Supervisor’s meeting, Montersy County staff acknowledged that
Recreation/Open Space Land Use Program A-1.2 — Natural Ecosystem Easement Deed Restriction was left
out of the FOMP brought forward to the Board. The staff representative went on to note that despite this
omission, the county was in the process of having these easements reviewed and approved by FORA, so the
county was carrying out this program (captured on the video from the 17 September 2013 Board of
Supervisor’s meeting, 1:40:10 in the web vidso record). However, he offered no supporting evidence to

... To explore, enjoy, preserve and protect the naton’s forests, waters, wildlife and wilderness. ..
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support this claim. Regardless, the omission still represents a specific and significant alteration of the Final
EIR.

The stated omission of a specific Land Use program — a program that is separate from and in addition to the
Habitat Management restrictions — renders the FOMP inadequate to carry out the self-same provision of the
FORP.

Further, Program A-1.2 is quite specific in the action it proscribes for establishing “criteria and standards
for the uses-of land, water, air, space, and other natural resources within the area of the base.” (Govt. Code
§ 67675(cy (1)). This distinguishes it from the latitude that accompanies shifts in land use density with
regard to the “integrated arrangement and general location and extent of land, water, air, space, and other

natural resources within the area of the base.” Excluding such a specific provision renders the FOMP out of

substantial conformance with the FORP.

Reversed Articulation of Program

Recreation/ Open Space Land Use Folicy A-1, as stated in the FOMP (p. FO-21), misquotes the policy in
the FORP and thereby chianges its specificity. In order to be in conformance with the FORP, the policy
should read: “The County of Monterey shall protect irreplaceable natural resources and open space at
former Fort Ord.” (my italics to emphasize the language that was neglected in the FOMP).

Because the wording in the FOMP — “,. .encourage the conservation and preservation of,..” — is more
general and does not convey the same level of responsibility as the FORP language does, it represents a
notable difference in the policy language. This is underscored by the fact that this is the precise change that
was made in the Final Environmental Impact Report: “encourage the conservation and preservation of’ is
marked by strikethrough text, and “protect” is added, as shown by underlining (p. 4-14, FORP: Final
Environmental Impact Report). As with the addition of Program A-1.2 mentioned above, this change in
language is also reflected on p. 270 in Volume Two of the FORP.

Monterey County staff’s response to the Board of Supervisors regarding this point (captured on the video
from. the 17 September 2013 Board of Supervisor’s meeting, 1:40:00 in the web video.record) was that the
“protect” language was changed io the “encourage” language. It is not clear how the precise language that
was altered for the Final EIR could or would have been returned to the very same language that was
altered. It is also not clear which succession of document represent this reversion. Again, Monterey County
staff offered not evidence to support their claim,

Mismatched maps

The Reassessment process has bought to light the importance of FORP maps that align with the specific
provisions of the FORP and subsequent determinations of consistency, The Category 11 considerations in
the Reassessment Report are testimony to this point, Withholding a finding of consistency until the FOMP
Figure 6a accurately reflects both FORP County of Montetey Land Use Concept Map 4.1-7 and FORP
Land Use Concept Map 3.3-1 would ensure the land use designations accurately describe the provisions of
the FORP. For an extended, but not exhaustive list of the srrors in the FOMP Figure 6a, see attached 16
September 2013 letter to the Monterey County Board of Supervisors.

The response of the Monterey County staff to each of the errors identified on FOMP Figure 6a is available
by viewing the web video from the 17 September 2013 Board of Supervisor’s meeting, The primary
defense offered by the County staff was that FOMP Figure 6a, as is, was. found consistent in 2001. The
Sierra Club would point out that increased attention to aceuracy, despite past oversights, serves to guide all
parties more effectively in the realization of the FORP,

... To explote, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. ..
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The points above are illustrations of apparent errors in the current version of the FOMP, but they likely do
not exhaust the changes that would be required before a vate of consistency by the FORA Board would be
merited. For instance, the header near the bottom of p. FO-4 reads “Design Principals” when it should read
“Design Principles”.

The Sierra Club looks forward to further work on the Fort Ord Master Plan so that, as described in the
Master Resolution, its substantial conformance with the Fort Ord Reuse Plan is assured.

Sincerely,

Scott Waltz, Ph.D.
Sierra Club, Ventana Chapter
(SW/RD)

... To explore, enjoy, preserve and protect the nation’s forests, waters, wildlife and wilderness. .,
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Attachment F to Item 8a
FORA Board Meeting, 2/13/14

November 7, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: November 8 Agenda - ltem 6a - 2010 Monterey County General Plan
Consistency Determination

Dear FORA Board of Directors:

The November 5 defeat of Measures K and M shows that the voters want the
1997 Base Reuse Plan implemented. However, the 2010 Monterey County
General Plan fails to implement important programs from the 1997 Base Reuse
Plan, including programs applicable to land currently under Monterey County
jurisdiction which Seaside wants to annex for the Monterey Downs project. This
exclusion of important applicable programs necessitates that the 2010 General
Plan not be found consistent with the 1997 Base Reuse Plan.

My October 10 letter, included in your packet on pages 24-27 and incorporated
herein, shows that the 2010 Monterey County General Plan omits Base Reuse
Plan Recreation/Open Space Land Use Program A-1.2, a program that would
apply to the central eastern parcel within the Monterey Downs project and
would require an
easement deed
restriction to run with
the land to protect
the parcel’s sensitive
soils. Also omitted is
Noise Program B-1.2
that would apply to
the Monterey Downs
Sports Arena in the
northern central
portion of the land to
protect the adjacent fand wse map
land owner (CSUMB)

MONTEREY DOHNS




against loud noises. Also omitted are two important sentences in Recreation/
Open Space Land Use Program B-2.1 which would bar roads through a 150 feet
wide buffer area on the central east 72.5 acre parcel adjoining adjacent habitat
management areas.

The 1997 Base Reuse Plan expressly makes those omitted programs applicable
to Monterey County lands. (1997 Base Reuse Plan pages 270 and 460.)

FORA's Master Resolution, section 8.02.010 (a)(3), states that “in the review,
evaluation, and determination of consistency regarding legislative land use
decisions, the Authority Board shall disapprove (emphasis added) any
legislative land use decision for which there is substantial evidence supported
by the record, that...[the legislative land use decision] is not in substantial
conformance with applicable programs specified in the Reuse Plan and Section
8.02.020 of this Master Resolution.”

Since the 2010 Monterey County General Plan completely omits two applicable
programs and an essential component of a third program, and the Master
Resolution states that the Authority Board shall disapprove (emphasis added) a
consistency finding when substantial evidence shows the general pian is not in
substantial conformance with applicable programs, your Board will violate
Master Resolution section 8.02.010(a){c) if you find the 2010 Monterey County
General Plan consistent with the 1997 Base Reuse Plan.

The November 8 staff report asserts that “there are several defensible rationales
for making an affirmative consistency determination” and the resolution in your
Board packet asserts that “FORA’s consistency determination must be based
upon the overall congruence between the submittal and the Reuse Plan, not on
a precise match between the two.” No legal authority supports those assertions.
“Defensible rationale” and “overall congruence” are legally improper standards
for finding consistency when the controlling reguiation says “shall disapprove.”

‘The November 5 Election Results

The November 5 election results retain the 1997 Base Reuse Plan. It is a plan
that was based on a million dollar study and forged from a lengthy process of
political and legal compromise. The Plan has not been implemented according
to the plain meaning of its text, nor has Chapter 8 of the Master Resolution been
enforced according to the plain meaning of its text.

PAGE2



The November 5 election results will hopefully cause the FORA Board to return
to the plain meaning of the Reuse Plan and the plain meaning of Chapter 8:

« The text of the 1997 Reuse Plan says that “The County of Monterey shall
cause to be recorded a Natural Ecosystem Easement deed restriction that will
run with the land in perpetuity for all identified open space lands.” (Volume Il of
Base Reuse Plan, pg. 270.)

 The text of Chapter 8 says that “In the review, evaluation, and determination of
consistency regarding legislative land use decisions, the Authority Board shall
disapprove any legislative land use decision for which there is substantial
evidence supported by the record, that [the land use decision] is not in
substantial conformance with applicable programs specified in the Reuse Plan
and Section 8.02.020 of the Master Resolution.”

Substantial evidence consists of page 270 of the 1997 Reuse Plan compared to
page FO-21 of the 2010 Monterey County General Plan. Page 270 includes the
open space program; page FO-21 does not.

Chapter 8 says that when the legislative decision is not in substantial
conformance with an applicable program of the Reuse Plan, the FORA Board
“shall” disapprove a consistency finding. What could be more clear than that?

The staff report on page 6 of your packet states that “strict timelines” in State
law require FORA to act on the County’s request for a consistency finding. State
law allows 90 days from the date of submittal. The date of submittal was
September 24, 2013. That means that as of your meeting tomorrow (November
8), forty-five days will remain before your Board must act.

Forty-five days is sufficient time for FORA staff to compile an explanation based
on the actual text of the 1997 Reuse Plan, the actual text of 2010 General
Plan, and the actual text of Chapter 8 to explain to your Board why FORA staff
recommends that your Board find consistency when the actual text of those
three documents mandates your Board to disapprove finding consistency. Your
staff report contains terms like “several defensible rationales” and “overall
congruence.” However, I've been unable to find those terms in any statute,
regulation or case law applicable to a consistency finding by FORA.

Tomorrow, three days after the voters spoke, presents an opportunity to the
FORA Board to finally require accountability from FORA staff to implement the
plain meaning of FORA governing documents. | request that at tomorrow’s
hearing, your Board do so.

Sincerely,
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TEL 831 375-5913 gmat. JANEHAINES@REDSHIFT.COM

Attachment F to item 8a
FORA Board Meeting, 2/13/14

November 8, 2013

Fort Ord Reuse Board of Directors board@fora.org
920 2nd Avenue
Marina, CA 93933

Re: FORA's proposed resolutions for item 6a on the November 8 agenda

Dear FORA Board of Directors:

I met with FORA'’s attorney and other FORA staff on November 4 to discuss legal
issues pertaining to FORA’s consistency findings. It was my understanding that
FORA would rewrite its resolutions prior to the November 8 Board meeting so | did
not address the issue of FORA's resolutions in my November 7 letter to the FORA
Board. Apparently FORA did rewrite the resolutions because last night | found
revised resolutions posted on the FORA website. However, the revised resolutions
contain the same legal errors that I’'d expected would be corrected.

This letter will attempt to explain why FORA’s resolutions for finding consistency
between a general plan and the Reuse Plan omit legally required findings, and why
FORA’s past omissions of the legally-required findings have inappropriately resulted
in general plans shaping the Reuse Plan rather than the Reuse Plan shaping general
plans.

It’'s complicated, but | will try to explain:

» Chapter 8, section 8.02.010(a), states the standard for determining consistency
between a general plan and the Reuse Plan as follows: “In the review, evaluation,
and determination of consistency regarding legislative land use decisions, the
Authority Board shall disapprove any legislative land use decision for which there
is substantial evidence supported by the record, that [any of six criteria are met].”

« The above standard is written in the negative and it greatly limits the FORA
Board’s discretion. Any substantial evidence showing that the legislative decision
meets any of the criteria for disapproval requires that the FORA Board shall
disapprove a finding of consistency.



« In contrast, FORA’s current and past resolutions have been written in the
affirmative to give the FORA Board broad discretion. Any substantial evidence
showing that the legislative decision is consistent with the Reuse Plan allows the
resolutions’ findings to support a finding of consistency.

- The difference between the negative and the affirmative finding is similar to the
difference between criminal and civil law. In criminal law, the evidence must prove
beyond a reasonable doubt that a person is guilty. In civil law, a person is liable if
a preponderance of the evidence shows the person is liable. It is much harder to
prove a fact beyond a reasonable doubt than it is to show that the preponderance
of the evidence proves the fact. (That is why O.J. Simpson was not criminally
liable but was liable for civil damages.)

« In the case of general plan consistency with the Reuse Plan, it is much harder to
show that no substantial evidence requires disapproval of a consistency finding
than it is to show that substantial evidence supports a consistency finding.

The resolutions’ affirmative findings do not meet the criteria for adequate findings
set forth by the California Supreme Court in Topanga Association for a Scenic
Community v. County of Los Angeles (1974) 11 Cal.3d 508. Topanga holds that
findings must bridge the analytic gap between the raw evidence and ultimate
decision. It states: “If the Legislature had desired otherwise, it could have declared
as a possible basis for issuing mandamus the absence of substantial evidence to
support the administrative agency’s action. By focusing, instead, upon the
relationships between evidence and findings and between findings and uitimate
action (emphasis added), the Legislature sought to direct the reviewing court’s
attention to the analytic route the administrative agency traveled from evidence to
action.” Topanga 11 Cal.3d 506 at 515.

The governing legal authority for the FORA Board to evaluate consistency between
a general plan and the Reuse Plan is Chapter 8, Section 8.02.010(a). It states that
the FORA Board shall disapprove consistency if any substantial evidence shows
that any of six criteria are met. Thus, FORA’s resolution must show the analytic route
by stating that FORA examined the evidence and found that no substantial evidence
supports any of the six criteria for disapproval in Section 8.02.010(a). (Alternatively,
the resolution could state that FORA examined the evidence and found that
substantial evidence supports one or more of the criteria.)

Instead, FORA’s resolutions state that FORA finds substantial evidence to support
finding that the General Plan and Reuse Plan are consistent. That affirmative finding
does not bridge the analytic gap between evidence and the ultimate decision in the
manner required by Section 8.02.010(a).
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Probably the above distinction seems trivial to you, but consider this. If the standard
is whether any evidence supports finding that the 2010 Monterey County General
Plan is consistent with the Base Reuse Plan, the answer is obviously “yes, it does.”
There is plenty of evidence that the 2010 Monterey County General Plan is
consistent with the Reuse Plan.

On the other hand, if the standard is whether any evidence shows that the 2010
General Plan does not meet the third criteria (substantial conformance with
applicable programs specified in the Reuse Plan), the answer is obviously that the
evidence clearly shows that the General Plan omits two applicable Reuse Plan
programs and an important component of a third applicable program.

Thus, the difference between utilizing an affirmative or a negative standard will
determine whether or not FORA must disallow a finding of consistency (which it
must in the case of the negative finding), or whether FORA can find that the 2010
General Plan is consistent with the Reuse Plan (which it must in the case of the
affirmative finding).

Pursuant to Topanga, FORA will abuse its discretion if it utilizes an affirmative
finding in its resolution, because the affirmative finding does not address the
analytic route that Section 8.02.010(a) requires FORA to follow from consideration of
the evidence to the ultimate decision.

In sum, FORA’s resolutions must be rewritten to show the analytic route prescribed
by Master Resolution Section 8.02.010(a). Rather than affirmatively finding that the
General Plan is, or is not, consistent with the Reuse Plan, the resolution must find
either that no substantial evidence shows that the General Plan is not in substantial
conformance with applicable Reuse Plan programs (in which case FORA must find
the plans to be consistent), or that substantial evidence shows that the General Plan
is not in substantial conformance with applicable Reuse Plan programs (in which
case FORA must disallow a finding of consistency).

In their current form, the resolutions require your Board to find the 2010 General
Plan is consistent the Reuse Plan. However, the current form of the resolutions lacks
findings that bridge the analytic gap between the raw evidence and your ultimate
decision. Thus, the resolutions must be redrafted to bridge that gap, or otherwise
making your decision based on the resolutions in their current form will be an abuse
of discretion.

If Fort Ord is to be redeveloped in accordance with the Reuse Plan, step #1 is to
correct FORA’s past procedure for finding general plan consistency.

Sincerely,

Jane Haines

PAGE3



Attachment F to Item 8a
FORA Board Meeting, 2/13/14

P SETTLEMENT AGREEMENT AND GENERAL RELEASE

“This Agreement is made this (30 day of November, 1998, by and between Petitioner
SIERRA CLUB and Respondent FORT ORD REUSE AUTHORITY.

Reciials

A On July 16, 1997, Petitioner SIERRA CLUB, 2 California non-profit corporation,
filed a Petition for Writ of ’sfiandms a,amvz Respondent FORT ORD REUSE AUTTHORITY
{“FORA™), 2 governmernal entity Qrgaﬁa.eé under the laws of the State of Calforsia, challenging
actions of FORA In approving the Fort Ord Rense Plan and the Reuse Plan’s concomitant
Environmental Impact Report. The Petitior for Writ of Mandamus was filed in Mont terey County
Superior Court and is identified in the official records of the court as Case No. 112014, -

B. Pursuant to the pmv%sicns of the California Envirorimental Quality Act, the
Petitioner and Respondént have met on numerous occasions over many months in aa attempt 10
resolve the dispute i:a an gmicable and constructive m&m&n

C.  Without edmitting Habibty or gu’it, alt paﬁ:;es desire to resolve this litigation and
- avoid ksurring further cost, expense, and di disroption inddent to the ltigation. The partied further
desire to achicve & full and completé sett}emem: :zf all claims Eﬁé causes of action with reference

1o each other. : ,

D.  Setilement of the dispute involyes FORA adoption of 2 legislative action in the
form of an amendment to FORA’s “Master Reseiuf:an. Ths legislative action kas been
identified as “Chapter § to the Forg Ord Reuse Authority Maiter Reselution, relating o Base
Reuse Planning and Consistency Determinations” and the propbsed iegisiazﬁe action has been
subject to gubh; hearings and. ;izscﬁss:cris. The most recent draft of this legislative action reflecis
the results of this hearing process and it is attached 1o this agreement as Exhibit *A.” Theform of
the deed restriction and notice required by Section 8.81.910() and, (1)) of Chapter 8 are attached
1o this agreement as Exhibits "B" and "C." The Sierra Club has raviewed Exhibits “A”, "B" and
"C" and the Sierra Club has approved these documents and supports the FORA Board of
Directors! adoption of this legislation in its current form.

Yerms

The parties hereby agres, warrani, and represent as follows:
S
’ L FORA adopted Chapter 8 to the Fort Ord Reuse Autherity Master Resolution in
substantially the form contained in Exhibit A to this Agreement, subject to Sterra Club

Sterra Clebv. FORA
Case Number 112834




n{;ﬁﬁéﬁ?ﬁ AND G ’ﬁﬁ'ﬁ%& ETEASE

‘exacuting 4 setilement agreement in this hagsuw agresing to ézsmsss t.e imgaim;& The desd
restriction and notice required by S—ﬁw{}ﬁ 2.01.010 {f) and (&) of Chapter & shall bé approved and
recorded inthe form Eﬁm"d in Fxhibits "B" and "CT 1o this agreement.

’Eer? Ord aﬁé th éesfe,uérsesi wﬁi be suéé : fc r*ay its &r si:a:‘» £ zsgszz:az |
improvemenis sed Infrasinicture necessary to serve Fort Ord.

EN Bt & form gecepiable te nmhb‘zfy Counsel of FORA, the ﬁm C.}L?B will
disraiss the Htigation réferenced in the recitals, with ;;rsjzzf‘zce

4, FORA agrees that inthe e*zér.t FORA considers an vy arhendment to Chapter 8 of
the ﬂi}%ﬁ %iaszes Rasﬂiaﬁea, z@;&é shall geﬁ‘aﬁ an: environmental assessment consistent with
1 -_;{‘iA”‘é sré'i‘g;,, mges and

I akadid

Eﬁ aéséiiim, ?ﬁ‘%ﬁ s%aé grcmé# the am CLEEB snd Hs attormey o reeazé at iea.st % days
ﬁ"i’z“% %'.'»‘I Fthe ?”5“3.&'5233 of such eﬁ*’zrss.rr‘ezgi essessuient, *;aﬁf_ﬂé :,% asiada an uﬁ?"?ﬁiﬁ%‘i’? ts

’}ai}%a Ezs’%zmas Cadu ‘ie:&&rz 21 Zéé

5, g%}‘*’&.& shaﬁ fﬁ""*ﬁ?ﬁﬁ npon the e‘«:m&z: of m;sagreemaa% contriboe the smoumd
@? $ o '"rm.:t.ﬁgx 153 s.he S n}?m “EEF?‘ ‘ ;:waz‘és the ia,aa f'ﬂ:i

ﬁzﬁ i i ﬂagsﬁaw}a of i:?fe s&#femea; sf m.}zza.zg t.se rEview a!zé comnment enthe
?EG}?%S&-’.’ Chapter Zand thep ag&aa{m of this ot Exept 85 ctherwise provided in %i:zs
"faa,aﬂgég the parties agae fm‘“af ch pasty shall Be responsibie s ,em;e%v for the pavwent of
their own cosls, atfomeys” fess, and 38 other sxpenses Incizred in connection with the sbove
action or any matier or fhing respeciing the ré - claims,

5. In consideration of the covenants m’iuaif gad zréméz:aaj undertaken in tis
agroement and except as expressly provided in this agfﬁmeﬁ‘ the SIERRA CLUR, #s agents,
assigns, successors-in-interest, and auy ather person acting by, through, under or In concert with
any of them herehy revocably and musaémﬂaﬁ? releases ?ﬁﬁé, #’s members, and any and 58

Sierya Club v, FORA
Case Nuomber 112834
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SETTIFMENT AGREEMENT AND GENERAY REIEASE

of FORA’s or it memberg’ agents, assigns, atiorneys, executives, managers, officers, trustees,
employees, successars-in-intérast, ‘i’zciuél*zzg any and all employees of FORA, #t"s members, and
any other persos acting by, through, or in concert with them, from any and all charges,
complaints, claims, allegations, actions, causes of action, habilities, obligations, costs {other than
as set forth above), controversies, damages, rights, of any nature whaiscever, known or
unknown, suspected or unsuspected, which STERRA CLUB has or might have had, or which
SIERRA CLUB at any time heretofore had or might have had, claimed to have or may claimio
have, against FORA, it’s mémbers, or any or afl of FORA’s or #ts members’ agents, assigns,
attornsys, managers, executives, officers, employess, successors-in-iaterest, or any other person
at FORA or its members acting by, through, under, or in concert with any of them, which wers
raised or might have been msed i thiz ix‘agzﬁs.a arising out of the preparation of the Reuse Plan
and the Environmental | irz;:gct sport gcepsafe. in copjunction with the Reuse Plan. This release
shall not apply to future actions teken by FORA to amend the Reuse Plan or Chapter 8.

7. Each party expressly waives and relinguishes any and all rights and benefits
afforded by Celifornia Civil Code Section 1542, which provides:

" A general reléase doés riot extend to ciaazzzs s:r’ﬂsch the ereéﬂef aaﬂs Dot know or
suspect 1o exist in kzs favor at the time of excouting the relesss, which ¥ known §y
him must have materially affecied his settlemment with the debrorn.”

Each of the parties hereby expressly waives the provisions of California Civil Code Section 154 2,
and each party further expressly waives any right to invoke said provisions now orat any time in
the near foture.

~

8, 1‘3*«3 pastiés recaa.gzs and ackaawigﬂgﬂ that factors which imie inducad them to
enter into this Agreement may twrm out to be incorrect or to be different from what they had
previcusly anticipated, and the parties ize‘{eby u::;press;y assume any and all of the risks \:i;er,.of and
further expressly assume the risks of waiving the rights provided by Cafifornia Civil Code Section
1542,

2 Each party represents i that in execuiz.,g this Agreemerd, the party does not rely upon
and ’zas niot relied upon eny representation, promiss, or staiement not expressly contained hersin
and that party ‘has conferred with' his, her, or its own atforneys with regard fo the basis or effest of

this Agreement,

'

19, Each party denies any wrongdoing i this matter, and the payment of any sums of
money in the matter is not to be deemed an admission of guilt or Hability. The parties understand

Sterrs Clebv. FORA

Case Bumber 112014 ‘ 3




SE?TLE@‘;E?@ T ﬁf" REEMENT AND GENERAYL RELFASE

and g, a:hat ’zhis sei‘ ement is ma to %.‘ﬁ?ﬁg an end to the contested and complex litigation which
hag feﬁﬁ;;&é fiom’ he fling of :i:e Megzazsy ﬁﬂ"'si}f \.1}34‘;'1{}1’ t”sﬁr Cgsy ?\mms 112014

11 This. Azfes,m.:t is execut and defi

2

ed in the E*atﬂ of {laizfs«:s_za and the righiz
- and cbiigations of the parties ] hex:eur&e; shall be f'ézash*eé aaé &fe:cud in accordance with the

imws of tzze ::fa;. of ‘”ai;fsm

. }2_.- : 'I%:ﬁ Sﬁ"’zze:z;szf éﬁ?&&mﬁu‘k az!é Gﬁﬁﬁf&i Heieas s ’s?asa {?Gﬁg'}zui"' aﬁ;eemen* befween

the partigs, anéj 1

i

PLEASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND GENERAL
RﬁLEé.QE QC{;"EES A REE‘E:%S? OF ALL Kz’xi}ﬁfﬁ ATD %ﬁ{}‘i’?ﬁ CLAIMS.

o By g‘*‘“‘é’* /Zﬁ»é\/

Bierra Clsb v. FORA
Lase Humber 112514
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SETTLEMENT AGREEMENT AND GENERAL RELEASE

EUSE AUTHORIT

o5

DATED: f Z/ é/ , 1995, 7
7 7 i - N7
e, EXEcy Tive CEF(OER.

Approved as to Form and Content:

/ / g
By A {MM By 5‘@/@@‘@,

f‘ - - - «
A?tizcnzy Counsel Attornéy for Sierra Club®

FAWPWINERTXTWORASERRACBSETTLE WD

Sierra Clgb v. FORA
Case Kumber 3132514




EXHIBIT A




A RESOLUTION OF THE FORT ORD REUSE AUTHORITY, AMENDING SECTION
1.61.050 AND ADDING CHAPTER 8 TO THE FORT ORD REUSE AUTHORITY
MASTER RESOLUTION, RELATING TO BASE REUSE PLANNING AND
CONSISTENCY DETERMINATIONS

Section 1. Section 1.01.050 of the Fort Ord Reuse Authority Master Reschation is amended by
adding the following definitions to such section in alphabetical order:

* Affected territory” means propériy within the Fort Ord Territory that is the subject of a

legislative land use decision or an application for a development entitlement and suéh additional

territory within the Fort Ord Terrifory that may be subject f0 an adfustment in density or infeasity

af allowed development to actommodate 58‘%’%163}:‘3532 on the property subject 1o the
svelopment entitlement.

“Army urbanized footprint” means the Main Garrison Area 2nd x:}se Historic East Garrison Area as
such areas are described in the Reuse Plan.

Augmt&d W&éer supply” means ary source of potable water in excess of the §,600 acre feet of
potable water fom the Salinas Basin as aﬁi}ﬁ“é xméer the Reuse Plan.

“Development entitlements” includes but is not limited to tentative and final subdivision maps,
tentative, prefiminary, and final parcel maps or minor subdivision maps, conditional use permits,
administrative permits, variances, ite plan réviews, and building mms The tarm “development
entitiement” does not zrﬁg&a the fem ‘“&gasza?v& tazid use permits™ as that term is defined in s
Master Resolution. In addition, the term “development entittemment” does not ma?uae '

1) Construction of one single family house, or one multipie famﬂy ouss nr:}f

exceeding four units, on 2 vacant lof within an arez appropriaiely designated in the
Reuse Plan. ' : -

2) Improvements to existing single family residences or fo existing mulfiple family
residences not ex%:e‘*ézﬂg four units, including remodels or room additions.

3 Remodsls of the Interior of a0y existing it;zzid;.m 2 OF struciure

43 Repair gnd maintenance activities that do not resuft in an addﬁmn o, or
entargement of, apy building or structure. )

53} Installation testing, and platement in service or the replacement of any necessary
utility connection between an existing service facility and development approved
pursuant to the Authority Act.

Y Replacement of any building or structure éestmyef* by 2 natural disaster witha
‘comparsble or liks building or structure, -

7} Final subdivision or parcel maps issued consistent with 2 development entitlement
subject to previcus review and approval by the Authority Board.

2} Bmiéma permit issued consistent with a development eatitlement subject to
previous review by the Authority Board.




“Fort Ord ’f&fﬁ?:cz?” means sl te r;%:e.rv within the jurisdiction of f the Anthority, -

“Habitat Management ?%m" mearzs the E?orf Ord irﬁstaizat; émaﬁ Mulii Q@ea‘ es Fit abitat
Management Plan, dated April, 1597 ‘ B

“Laz s ggency” mEns & member agency with land use jurisdiction over territory within the
3,1’2}&1:&;@?1 of the Authority Board. : ~

“Legislative land use decisions” means general plans, general plan amendments, Tedevelopment
plans, faciavﬁ?cgme,a 55223} c.mmﬁ_ ents, zua;zac Gféﬁa?ﬂgs, zone disizict maps or amendments to
zcnég district maps, and zon dng f:h..ﬁges' T e

1 \5‘*93 of the pabm: e.az“w 59"*’ be pes*‘ef? on fi'z=~ i’}a..hﬂﬂ\ nesting room at
the FORA office at least 10 days before the date of the hearing; and
2, Notice of the public hearing shall bs mailed or delivered ai least 3G days

prior 1o the affected land u e:za}f, 1o any pe son W
appeal. and to amy person who has requested special
’ "bﬁzs. B “‘a:ua sig_g_ zb?-m?d & 3e«.-ﬁ=

i¢ G.a}s before the
H uz:‘uuﬁﬁﬁa witht
i ,.zDE.G hearmg s

“Rﬁ.se "3.-*"2 g 3'5183}”‘.3 ;és plan ﬁsz’m sﬁé émeeée .us;; of the territory within the ;:mséis—:z:.,
the 4 : ,zmerzéeé or revised from time 1o time, and the | p;ans aei:c* s, and programs ;,;f
the 2 *ﬁmefﬁ?ﬁ ard, érﬁg .heﬁef ster &ﬁsﬁhmsn. ‘ TR

Sectien 2. {,‘itas,& 8 added to the Fort Qrf‘ Biaster R&sﬁ‘u& 5 to read:

. "’El%?’i’ﬁﬁ 8
BASE REUSE PLANNING AND Q{E%%SL"E. Y Q’E’mm%?’}?'?&

Arézcie 2ot GE‘EK&L ?R{} ’ESE%"EE.

£481.614. REUSEPLAN

v {a)  The Authority Board shall prepare, adopt, 1 eview, revige from time fo time, and
malntain 2 Reuse Plan for the use and f‘zavé{mméﬁf of the territory within the jurisdiction of the
Authority. Such plan shall contaln the aiemen:. mﬁéa‘ééé  pursuant 1o 4.’353 Authortty Act and such
other elements, policies, and programs as the n%.if.. rz*;f Bs ma?. i Its sole discretion, consider
and adopt. '

[ %]




{t)  The Reuse Plan, inclading all elements, policies, and programs adopted in
conjunction with the Reuse Plan, and any amendments thereto, shall be the official and controlling
plan for the reuse of the Fort Ord territory for the purposes specified or inferred in the Anthority
Act.

(¢}  All general and specific plans, redevelopment plans, and all other cormmunity and
incal plans regardless of title or description, and any amendments thereto, and all polficies and
programs relating to the land use or the construction, installation, or maintenance of capiial
improvements or public works within the Fort Ord territory, shall be consistent with the Reuse
Plan of the Authority and the plans and policies of the Authority, including the Master Resolution.
The Authority shall make a deterprination of consistency as provided pursuant to the provisions of
the Authority Act and, after the effective date hereof] this Chapter.

{d} A revision or other change o the Rsuse Plan which oaly affects Fort Ord tersitory
and only one of the member agencies may only be adopted by the Authority Board if one of the
following conditions is satisfied:

{1} The revision or other change was initiated by reschition adopted by the
legistative body of the affected land use agency and approved by at least 2
majority affirmative vote of the Authority Board; or

{2}  The revision or other chenge was initisted by the Authority Board or any
entity other than the affected land use agency and approved by at leasta
two-thirds affirmative vote of the Authority Board,

{e}  Ali properiy transferred Som the federal government to any user or purchaser,

following exceptions:
{1}  Property transferred to California State University or the University of
California and such property s used for educationally related or research

oriested purposes; of
{2}  Property transferred 10 the California State Parks and Recreation
Depariment.

& Ne land use agency or any local agency shall permit, approve, or otherwise aliow
any devalopment or other change of use, or approve any development entitlement, for property
within the territory of the Authority that is not consistent with the Reuse Plan, ]

(g} No land use agency shall issue, approve, or otherwise allow any building permit
until all applicable permits, development entitlerments, and approvals reguired under law have been
aprroved, including, but not limited to, the approvals and permits described and enumerated in
Section 3.7 of the Final Environmental Impact Report for the Reuse Plan.

{h}  The Reuse Plan shall be reviewed periodically at the discretion of the Authonity
Board. The Authority Board shall perform & full reassessment, review, and consideration of the

.
e

Reuse Plan and all mandatory elements s specified in the Authority Act prior to the allocation

[¥%]
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an augmented water supply, or prior to the issuance of 2 bufiding 93&?&% for the 6001st new
residential dwelling unit {;:rewémg a total population of 35,000 persons) on the Fort Ord 4:\.:';&0;3:
or by Iamuary 1, 2013, whichever event ocours frst No more ti:zzz 8000 naw r*wu&;na anits shail
be permiited on the Fort Urd ;i‘;’z‘iﬁi‘jé’ unti such reassessinent, review, and consideration of the
Reuse Plan has been prepared, reviewed, and ausp*;,é pursuant to the provisions of the Awthority
Act, the Master Resslution, and 211 applicable environmental laws. No development shall be
approved by FORA or amf iand use ag g.s.g; or ?gecs 2gency ‘zfter the fimé specified in this

subsection unléss and until the wa‘;er Sizﬂpgzes- wastewater dis es&L road capdcity, and the
zaﬁ'asirfcmre o supply %r*ese £SQuT serve such éeveieyzz" rit have been identified,

valuated, assessed, and 2 ;sia for étaaﬁsa Hasbesn aésptaf. a8 reditired by TEQA, the
A.ﬁ;}‘.&f‘?‘jf Act, the Master ?%ﬁssfgtzcn, and :& aap ﬁ&ﬁ& mﬁeﬂ:‘*en’:ﬁ iﬁfs :

&} The &ilure of any person or ently to receive notice given ;:f_zzs*_zﬁnt o this Chapter
shall not constitute gmanés f{}r any ccz,rz to mvalidate the action onany l"’g.{sia‘{ﬁe'e act or
development entitlement pursuant to this Ci.;a?*‘ez for which required notice was given.

G}  The Authority shall record a notice on 2li property in the Fort Ord territory
advising all currest and ﬁ_t!s;'e owmerns o pz'g@sg‘} of the existence of the Renge Plan and that
development of such ?‘Gﬁﬁrt}’ skall be Hmited by the Reuse I Plan, he policies ::mé programs of the
Authority, including the Master Resolution, aiiufsr tae cs;.szraﬁzs on é&f’fu}?ﬁﬁm identified In
the Reuse Plan, zsc%né;rg fack ::s? availabl “ supply, wastewster and solid waste disposal
capacity, and inadequate transportation aid sther s:ﬁt es and infrastructure.

;?c; Eﬁ the event the ;Lms‘ﬁv re¢eives, purchases, or acquires, by any means, fes
interest title io property within the Fort Ord tem*azy the Authority shell record a covenant

Ll

running with z%*a fand advising all future owners of such properts ; that development and use of the
E}fﬂz}aﬂ} is subject to ﬂ‘ﬁ Reuse T :a.e; and EEJ: é f*‘-éﬂyf“"i“f of such pr Prt' *Eﬁi h& “a:@a Ew the
EReuse Flan, .,.zﬁe policies and programs of thé Authority, inciuding the

-

zonstraints on developmens mers:zﬁ..um ke Reuss Plan, ¢ ciwing,a
wastewater a1 ﬂés iid waste disposal capacity, and inadequate transpo

:t:r suppi 34;
*??er SEervices
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8.51.028. ?R{}CE%EEEQ FOR CONSISTENCY DETERMINATIOMS FOR
iEGE‘LA?E%’E iz;ﬂ\?!% %QE BECISIONS.

G

ncy sheji submit all 1eg§s§aﬁve jznd use éac%siszs affecting -
uthority 1o the Exscutive Officer for review and processing.

(=) D Each land use ages
property in the ferritofy of the A

(b3 All subimissions regarding 2 legislative land use decision shall include:

(I} A compléts copy of the legislative | &ﬁé use d”C’ﬁSﬁ, chuding relatad or
» app§§Gg§3*€ iexi, maps, graphics, and studies;
{23 .&. copy of the resclufion or é::zr nce of the legislative body E??r@v‘;ﬁg the

gist a ive land use decision, adopted at the conclusion of a
eas—issg certifying that the portion of a legislative land use decision

ﬁ" ,»»\

*




applicable to the Fort Ord territory Is intended to be carried outin 2
manner fully in conformity with the Reuse Plan and the Authority Acy;

(3} A copy of all staff reporis and materials presented or made available to the
legislative body approving the legisiative decision, or any advisory agency
relating 1o the legislative land use decision;

{4y A copy of the completed environmental assessment related to the
legisiative land use decision;

{5} A statement of indings and evidence supporting the findings that the
fegislative land use decision is consistent with the Reuse Plan, the
Authority’s plans and pelicies, including the Master Resolution, and is
otherwise consisient with the Authority Act; and

{6} Such other materials as the Executive Officer deems necessary or

appropriate and which have been identified within 15 days of the receipt of

the items described in subsection (b) of this Section.

{c}  Within 90 days of the receipt of all of the items described in subsection {b) shove,
or from the date the Executive Officer aceepts the submission as complete, whichever event
occurs first, the Authority Board shall conduct 2 noticed public heering, calendared and noticed
by the Executive Officer, to certify or refuse to certify, in whole or in part, the portion of the
legisiative land use decision applicable to Fort Ord temitory. The Authority Board shall adopta
resolution making fiadings in support of its decision, such decision shall be rendered within the
time frame described in this section, and such decision shall be final. In the event the Authority
Board fails, within the time frames described in this section, to conduct z public hearing or tzke
action on deternining whether the land pae decision s consistent with the Plan and the Authority
Agct, the land use agency may file, upon ten days notice, & request with the Executive Officer to
have the matrer placed on the next Board agenda for z noticed public hearing to take actionto
consider the consistency finding and the Board shail take action at such noticed public hearing and
such decision shall be figal

{d} In the event the Authority Board fnds, on the basis of substantis! evidence
supported on the record, that the legislative act is consistent with the Reuse Plan and this Chapter,
the Authority Board shall certify the legislative sct pursuant to the provisions of the Authority
Act.

{e}  Inthe event the Authority Board refuses to centify the legislative land use decision
in wholé or in part, the Amthérity Board™s resolition making findings shall inchide suggested
modifications which, if adopted and transmitted to the Authority Board by the affected land use
agency, will allow the legislative Tand use decision to be certified. If such modifications are
adopted by the affected land use agency as suggested, and the Executive Gfficer confirms such
modifications have been made, the legislative land use decision shall be deemed ceriified. Inthe
event the affected land use agency elects to meet the Authority Board’s refusal of certificationin a
manner other than as suggested by the Authority Board, the legisiative body of the affected land
1se agency shall resubmit 1ts legislative 1and use decision to the Executive Officer and follow the
procedures contained in this Section.




{5 Mo legislative land use decision shall be deemed final and complete, nor shall any

I: H
tand use mzltisme:st ?ae issned for grﬂgefrg affected otherwise permitted b}; such legislative land
use degisico it has been certified pur suant to the preseéu:aa desceibed in this Section.

Mi
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{gx The Au}a rity Board may only refuse o cert tify zonmg ordinances, zoning district
maps, of other legislative land use decision on the grounds that such actions do not conform wih,
or are inadeguate 1o :;a*ry out, the provisions of the general plan, certified as consistent with the
Reuse Plan ;zss-ss:ﬁ 15 the provisions of this Sect ;_v:z, an;; icable to the affected property.

-

B3 ’&sﬁmrg in t.;s‘S eciion or in this Chaptér shall apply to or be construed as

ersely affecting any Cﬁz*?zm{ﬁf 4”2&‘5’325&%492 pravicusiy obtained by 2 Iand use agency and
cer*rrﬁsé by the Authority bea.u ;.f.ii‘S%i&ﬁ'i & ‘i?za é_a.z#l':-f.}r:%y At

""l

£.61.030.  REVIEW a?'ﬁgmemm? mm%’ﬂ's -
{a} Arer the porticn of 2 Géﬁ;rﬁ% "riaﬁ 'a;ag;iicgbiﬁ te E*‘a*t Ord er"zozgf has ?}ﬂ::sme
e‘?eaﬁife, devel e; evi :
d use agen 3,.,_1; fiction lying within the area to which the aew:—fa} olan ag;,ﬂes Eam

:az:é 188 ,age;;s;g may issizs or deny, or Gﬁ“ﬁi‘iﬁ.,ﬂ:}’ issue, ésvaze;:smafr entitiements within their
: sa z}g as ﬁze i&ssﬁ use 3g‘=1‘%"§f hasa ezegai {.‘i&f‘: cer*_zuﬁa gw.,z.zaﬁz Y

C"’Ki}iiaﬁ% with m.{}.% a&._ .,,ﬁ;a.r nrpsacgz;%a iaﬁzs

{ z-"ﬁ ﬁ.ﬁ dsczsie‘zz on deve m-.,-:a;meq Eﬁtt‘erfmzzzs f:,f g land use agency
within *&e territory of the Authority may be reviewsd t by the Auhafny B@ﬁré _{3& ifs G zzz"f &;a,
or may be ameaieé to'the Authority Board, sa%;sz o the ;,.r%es es specified 1 213 this Section.

Ho de ’eicgfrym niitlement .,.sa} i:as deemed final and complete nntil the | appeal and review
procedures spemﬁeé in this t;{}“ d Sections 8.01.040 and 8.0 ? ﬁﬁ«i} of this Chapter have been
exhausted.

2

£}  Thelanduss ;gﬁ:zss; approving 2 development entitlement within the jurisdiction of
the Authonity shall provids :::?Ls a%;.@fss:a. or Gﬁﬂét’i’.}ﬁj az:vpm;a% 15 the Execntive Cfficer.

r conditional approval of 2 development entitlement shall include:
{1 s‘%. c;,r‘n’ ﬁ*e c,{}ﬁ}; of z%;a a’ggsfeveﬁ éeveismen? eﬁm}mﬁ inchuding

{2} :‘% ",f:‘ ofail s sff feporis aaé m.».tera.s z;zese:tu or ﬁ&éﬁ available to any
%‘ zaring body that reviewed the development entitlement.

{3}  Acopy of the completed environmental assessndent lated to the
developrment entitlement.

th




8.01.040. REVIEW OF DEVELOPMENT ENTITLEMENTS BY INITIATIVE OF
THE AUTHORITY BOARD.

Within 35 days of the receipt of all of the notice materials described in subsection (d) of
Section 8.01.030, the Anthority Board, on its own initiative, may consider & resclution settinga
hearing on a development entitlement affecting Fort Ord territory. The Authority Board may
continue the znat:er {;f setting a hearing once for any reason. In the gvent the Authonty Boaré
does not act ¢ hie martter for hearing within the 35 day time period or at the continued
thesting, whichever aven‘f is last, the decision of the Iand use agency approviag the éave;c»p:. ent
entitiement shall be deemed final and shall not be subject to review by the Authority Board
pursuant to this Section. Nothing in this section shall be construed as abrogating any rights that
any person may have to appeal development entitlements to the Authority Board pursuant to
Section 8.01.050. Inthe event the Authorily Board sefs the matter for hearing, such hearing shall
commence at the frst regular meezmg of the &u&oﬁy Board following the da.te the Aaﬁio;ﬂ.y
Board passed is resolution setting the matier for hearing or.at & special hearing date prior to such
regular meeting. The Authority Board may continue the matter once. In the event the Authority
Board fails to take action on the development entitlernent within such tme pericd, the
development entitlement shall be deemed approve

&ﬁzi,ﬁé‘ﬁ. REVIEW {}F DEVELOPMENT ENTITLEMENTS EY APPEALTO
AUTHORITY BOARD.

{a)  Within 10 days of 3 land use agencyapproving a development emitiement, any
person aggzzev% by that approval and who participated either ofaliy Or in writing, in that
agency’s hearing on the matter, may file 2 written appeal of such approval with the Executive
Officer, specifically setting fs*t}z the grounds for the appeal, which shall be Emited to issues raised
at the hearing before the land use agency. The person filing the appea! shall pay & fiing feeinan
amount equal to the fee for appesl of C{’}T’bﬁ"é éevéepﬂma mrrﬂzs as established by the
Monterey County Board of Supervisors for thé cost of processing the appeal. The Executive
Officer shall set, schedule, and notice a public hearing before the Authority Bosrd. Tn the svent
the Authority Board fails o act on the developmient entitlement within the time periods specified

i this Section to conduct 2 public hearing and take acfion within 60 days on determining whether
t&e efﬁaprﬁm_ entitlement is consistent with the Reuse Plan and the Anthority Act, the land use
agency may file, upon ien days notice, a request with thé Authority Board to have the matter
pleced on ﬁ}a next Board agenda for a noticed public hearing to take action to consider the
development ermie'%ez:{.

(b} At the time and place noticed by the Executive Officer, the Authority Board will
conduct 2 hearing on the development entiflement. The Authority Bsad may continue the matier

once for any reason.

{c} Said continued hearing must be rescheduled to 2 date that is not later than 35 days
from the date of the initia] hearing date. In the event the Authority Board detsrmines the
development entitlement is pot consistent with the Reuse Plan, the development shell be denied

L |



and the Authority Board’s decision shall be final. In the event the Authority Board determines the
development entitlement is consistent with the Reuse Plan, the Authority Board shall approve the
development entitlement. '

8.0L060.  SUPERCESSION.

In the event of & conflict or inconsistency between this Chapter 6fthe Master Resolution

and the Reuse Plaz, the Development and Rescurce Plan, 2nd other adopted FORA policies and

procedutes in regards to legislative land use decisions andf/or development entitlements affecting

lands within the affected territory, the provisions of this Chapter shall govern.

8.01.070.  FORA AS RESPONSIBLE AGENCY UNDER CEQA.

In taking aotion on all legisiative land decisions and for review of 21l development
entitlements, the Authority Board shall act 2s a responsible agency under CEQA.

5.01.080,  ADMINISTRATIVE APPEALS.

Any administrative decision made by the Execntive Officer may bé appezled to the
Authority Board within 15 days by corapleting and fling a notice of appeal at the Office of the
Exscutive Officer, ’ :

Artide 8,82, CONSISTENCY DETERMINATION CRITERIA.
8.02.016.  LEGISLATIVE LAND USE DECISION CONSISTENCY.

{2}  Inthereview, evaluation, and determination of consistency regarding legisiative

fand use decisions, the Authority Board shell disapprove any legisiative l4nd use decision for

whick thers is substandial evidence supported by the
{1)  Provides aland use designation that 2!
uses permisted i the Reuse Plar for th
{I)  Provides a development more dense thas the'density of use
permitted in the Reuse Plan for the affected territory; ]
(3}  Tenotin substantial conformance with spplicable programs specified in the
Reuse Plan and Section 8.02.020 of this Miastér Resolution.
{4}  Provides usss which conflict or are incompatible with usss permitted or
afiowsd in the Reuse Plas Tor the affected property or which conflict or are
incompatible with opes space, recreations!, or kabitat management areas
within the jurisdiction of the Antherity;
{5 Does not require or otherwise-provide for the financing and/or installation,
construction, and maintenance of all infrestruciure necessary to provide
adequate public services to the property covered by the legislative land

use decision; and

s
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{6}  Does not require or otherwise provide for implementation of the Fort Ord
Habitat Management ?iazx

(b}  FORA shall not preclude the fransfer of intensity of land uses and/or density of
development involving properties within the affected tertitory as long as the land use decision
meets the overall intensity and density oriteriz of Sections 8.02.010(a)(1} and {2} above 2s long as -
the cummlative net density or infensity of the Fort Ord Territory is not increased.

{c) The Authority Board, in its discretion, may find a Jegislative land use decision is in
substasntial compliance with the Reuse Plan when the ALtimfi’zy Board finds that the applicant land
use agengy has démonsirated compliance with the provisions specified in this section and Section
8.02.020 of this Master Resokifion.

8.02.824. SPECIFIC PROGRAMS A}E’Q E{{Z’ﬂ{’ré‘ﬁi}ﬁé MSERES FOR
INCLUSION IN LEGISLATIVE L%E‘\f'}} USE DECISIONS.™

T~ et TT -mb-»d«:—;;&wwuu -

(&
protect “ﬁﬁx’& resewﬂﬂs a:zé 9}3&3 spaces 68 Fort Ord- %ﬁ‘ﬁi&gf %ay zzzczaémg the spen spam and
conservation policies and programs of the Reuse Plan, &g@mie to ‘the land use agency, into their

resg:;pct.w general, area, and specific piens o

{13 Each {and use dgendy shall reView each application for & development
asﬁier"*es& for cémpatibility with adjzcent open space land uses and
require sutaﬁfe aper space buffers to be Incorporated fnto the
é%aimmﬂ:g pfaﬁs ofany maﬁ ingompatible land uses 4s a condition
of pi ject approval, PO

{2y ~ When buffers are required 2s 2 condition of appfsvaz a@z ent 1o Habitat
%éazaaﬂmer‘ areas, the buffer shall be designed in 2 mammer consistent with
those guidelines sef cut in the Habitat Management Plan. Roads shall not
be allowed within the buffer area adjacent to Habitat Management areas

except for resiricied access maintenance Of Smergency sccess roads.

()  Each land use agency shall include policies and programs In their respective
applcable general, area, and specific plans thet will énsure consistency of fitture use of the |
property within the codstal zone through the miaster planning process of the California Department
of Parks and Recreation, if applicable. Al fistre use of such property shall comply with the
requirements of the Coastal Zone Management Act au'? the California £oastal Act and the coastal
consistency determination process.

{c}  Montersy County shall include policies 2nd programs in its applicable general . area,
and specific plans that will ensure that fiture development projects at East Garrison are compatible
with the historic context and associated land vses and dévelopment entitlements are approprately



condifioned prior to spproval,

(d)  Eechland useagencys shall inchude poficies and pr u;,m:-zs i their respective

appgzcav% S.’{Fﬂeiai zrea,_ and specificy Z’.‘iﬁ that shall it recreation in environmentally sensit

: ‘end aveas with tare, ezéaz*gersé, or threatensd pﬁaﬁ{ or

s, »:w mzez!.a;g: 1! cation; dependent oo the reso urce a;;é compatible

W"C’i izs g term protection. Such policies and pfs:sg'ams shali 9:‘&5329? passive, }ﬂée density

Jeatzezz ifthe Es:aam finds that such passive, low density resreztion will compromise the shifity
1 ""*:zzva :e:,mﬂ:fza -

{: e} iaﬁé use agency s*!az. inchide @ﬁxﬁﬁ& azzd yrsgama zﬁ dze:x‘ re.:a cive

appﬂs:.a}sw Eezﬂ-‘agﬁ arez, and agemw plans that shall encourage land uses that are compatible with

the character of the surrounding districts or neighborhoods and discourage new land use activities
which are potential nuisances and/or hazards within and in close proximity to residential areas.
Reuse of property i tp,,. ﬁm 5*?&'3.{23{? *r’c‘,*;::,ﬁ.i: shaa%é %}v Aﬁe&m‘&g@é

F;:Sfi{}?{ regs:zy, dei ,.e*’ Lv&e ffvcf:ac Eaad use 2g s_*;f, m tre;rs ’=§JC~. !
general, ares, and specific plans. v '

rity of Monterey shalt amend the Greater Montersy Peainst azia Ares P;,.zz
Easzﬁa‘- s.é..v dS&Z?: 55 r;f‘éi's'cr 5!“

: ; :‘taz. : i:;zsc as ‘Pct z%ze plan, t.'xs
Cﬁz.:ﬁfg Si'ﬁfi gdsﬂf at éﬂ* st one s;:ef"*’z g::a:i ford ' 2 necific plan shell

REEINOE
be approved se;.e"p any development %ﬁaﬂéﬁt sh E’se- EDPIOYE

_n§_‘§

fﬁ*ﬁ ;s& age—v:g shat i.ﬂe gaw;es and p

(i}  Eachland
1y "AA sshri waﬁzef r%

Use agency. ;ézazi adopt the Hollowing ;}ﬁimes az:d §s&a“
'r. a.ué e{.ggvs

‘ %éar“aemf Ac 3’83, Pﬂ%Lc?ese uroes Cf‘zP b-_.gsﬂ “'—"uuﬂi} e:&eg

{2y  Aprogram -3&1“ e‘fﬁz snsure that each land use’ acarg:y carries out 2l action
necessary to ensure that the instaliation of water supply wells comply with
State of California Water Well Standards and well standards established
by the Monterey C County Health Depariment; and

{3}  Aprogram that will snsurs thcz each ki Jand use agency carries out all actions

o
of

necessary 1o ensure that disid _...;1 and storage of potable and noa-




potahie water comply with State Heslth Depariment regulations.

iy  Each land use agency shall include policies and prograrss in their respective
applicable general, area, and specific plans to address water supply and water conservation. Such
policies and programs shall inchude the following:

(B

&

&)

{5
1435

Identification of, with the assistance of the Monterey County Water
Resources Agency and the Momnterey Peninsitla Water Management .
District, potential reservoir and watér immpoundment sites and zoning of
such sites for watershed use, thereby precluding urban development;
Commence working with appropriste agencies to deternsine the feasihility
of developing additional water supply sources, such as water importation
and desalination, and actively participate in implementing the most visble
opfion or options; -

Adoption and enforcement of 2 water conservation ordinance which
inchides requirements for plumbing retrofits and is &t least as stringent a5
Regulation 13 of the Monterey Peninsula Water Management District, to
reduce hoth water demand and efffuent generation.

Active participation in the support of the development of “reclaimed” or
“recycled” water supply sources by the water purveyor and the Monterey
Regional Water Pollution Control Agency to ensure adequate water
supplies for the territory within the jurisdiction of the Authority.
Prowmotion of the use of on-site water collection, incorporating measures
such as cisterns or other appropriste improvements to collect surface water
for in-tract irrigation and other non-potable use.

Adoption of policies and programs consistent with the Authority’s
Development and Resource Management Plan to establish programs and
monitor development at territory within the jurisdiction of the Authoriiy to
assure that it does not exceed resource constrainis posed by water supply.
Adaoption of appropriate land use regulations that will ensure that
development entitlements will not be approved until there is verification of
an assured long-term water supply for such development entitlements.
Participation in the development and implementation of measures that will
prevent seawater introsion into the Szlinas Valley and Seaside
groundwater basins.

Implementation of feasible water conservation methods where and when
determined approprizate by the land use agency, consistent with the Reuse
Plan, ncluding; dual plumbing using non-potable water for appropriate
functions; cistern systems for roof-top run-off, mandatory use of reclaimed
water for aay new golf courses; limitation on the use of potable water for
golf courses; and publication of annual water reporis disclosing water
consumption by types of usa.

(k3  Each land use agency shall include policies and programs in thesr respective
applicable general, ares, and specific plans that will require new development to demonstrate that

11



, all measures will be 1aken to ensure that "er:':z water runcil is minimired and infiltration mayimized
: in groundwater fecharge areas Si“zﬁii olicies and programs shall inchide;

t

=

{1} - Preparation, adepﬁm}, and er;%’sr mers of & sterm wfter detention plan
that identifies potential storm water dstertion design and Implementation
measures {c be S{}Eﬂﬁ”’?“d in ali new ggﬂxsigrmem, inorder to increase
groundwater recharge and thersby reduce potential for firther scawater
: - infrusion and E’&ﬂé& for 3}3 angmeﬁmaa of f&ﬁzsz witer supplies.
2} Preperation, adoption, and e szrsﬁzent sf 2 yzas‘ef Drainage Plan to
' wa&% .ﬁeeﬂaaﬁf natirs : zde drainag es, recommend

St

Qiaza ﬁ:ﬁ* control o s‘em water runoff s?aaﬁ .maszé and minmize ary
potential trr gpm ;d'ﬁszl {iegr ,agm ar&é pme.ﬁ:ﬁ., *fczr t e iezw term

{ ‘*,31 S’"’”“ o cm:**ﬁi aud o %.z‘;ug excavation
i - which were Sontaminated with
v.z.rzexg.—aséaf’ grdnance 2:1:% e}mru kvss Qut'ﬁ Srdinante aQs’?’-S‘T_ any & 2 ;gﬁg,, sxcavarion

s&a“ o Y«::*= &I&j 8 bsz:aﬁme ci'ar%u
t ;;ﬁr ﬂmce ts 3.’3_._4 ?fﬂva! byl 3 TSC.

v&;‘"“?.a? f.’t:i ’
o sush e‘a,ﬁaz:b& fsz:p

- £

* .
{23 s 1 inchude policies and progrants in their respective
ag;g:éicah%e ;enﬂra szea, and specific xS -W;E% E*ei;:: ensure an efficient regional fravsporiation
: network t itory under the jurisdiction of the Authority, consistent with the
i s‘zaaéagc?_s cez*é:%c ”v{unwﬁs; Cointy. 4&:# : policies and programs shall

(1}  Establishment and provision of 2 dedicated funding mechanism to pay for
 the "fair share” of ?:ae i s:saf;{ on the regional transportation system caused
Cor comntr ibited by development o territery within the jurisdiction of th
ﬁ%‘thsmtjr and :

{2} Su gpi:ri ad parficipate in regions! and stafs |
programs 1o provide an efficient regional i
Fort Ord territory. ‘ L
{-“} Each lznd use agency shall include policies and programs in their respective
applicable general, area, and specific plans that ensure that the design and construction of all major

hys IR

arterials within { ¢ territory under ‘the jurisdiction of the Authority will have direct con ﬂec‘zcﬁs s
the regional network consistent with the Reuse Plas. Such plans and

UILwA"‘S ._h?.ﬁ chude

*C:&




{1)  Preparation and adoption of policies and programs consistent with the

Auth sority’s Development and Resource Management Plan to establish

programs and monitor development to assure that it does not sxceed

resource consiraints posed by transporiation facilities;

{2}  Design and construction of an efficient system of arterials in order to
connect 1o the regional fransporiation system; and

{3}  Designate local truck routes to have direct access to regional and national

trusck routes and 1o provide adequate movement of goods Into aud out of

the territory under the jurisdiction of the Authority.

{p} Eacix lznd use agency shall inchude policies and programs in their respective
ap;i%cab" general, area, and specific plans tp pvmwée regional bus service and facilities to serve

key act J%‘;:*; centers and key carridors within the territory under the }ﬂns:is‘*izaﬁ of the Authority In
a manner consistent with the Reuse Plan. S :

{q}  Eachland use agency shafl adopt policies and programs that ensure development
and %@?ﬁfatggﬁ in 2 regional law enforcement program that promotes joint efficiencies in
operations, identifies additional law enforcement neﬁés, and idertifies and seeks to sscure the
appropriste fanding mechanisms to provide the required services. '

{r} Eaf'b land uss agency shall include policies and prcgfm‘@s n their respective
aﬁph»a*a;e general, area, and specific plans that ensure development of a regional fire protection
program dm promotes joint efficiencies in operations, identifies additional firs protection neeés
and identifies and seeks to secure the appropriate fmding mechanisms 10 provide the requin

S8Y ﬁy&q

{s)  Eschland use agency shall include policies and programs in their respective
a;;p!écanie general, ares, and sgemﬁs plaus that will ensure that native plants from on-site stoek will
beused in il Iar’dscapmz except for turf areas, where practical and appropriate. In areas of native
plant restoration, all cultivars, inchiding, but not Hmited to, manzanita and ceanothus, shall be

obtamed from stock originating on Fort Ord tervitory.

8.02.630. DEVELOPMENT ENTITLEMENT CONSISTENCY

{2} = Inthe review, cvaluation, and determination of consistency Tegarding any
development entitlement presenied to the A ﬂ'shc—z*y Board pursuant to Section 8.01.030 of this
Resclution, the Authority Board shall withhold a fnding of consistency for any development
entitlement that:

(1 Provides an intensity of land uses which is more intense than that provided
for in the applicable legislative land use decisions which the Authority Boar
has found consistent with the Reuse Plan;



{2y  Is more dense than the density of development permitied in the applicable
Cf ”s;ﬁ‘swv 1and use decisions which the A.sﬁﬁeﬁ:’sf Bcaré has found
ca.n':;;sicﬁt Wwith the Reuse Plan;
(3} Isnot conditioned upon zsfsv;.ams, g}ezfmm?v funding, or making 2
ag:eemez:- 3"&3??6’110‘ the provision, performance, or funding of 2ll
programs applicable to the devngﬂp*nﬂr? entitiemert a3 specified in the
Retise Plan and in Sﬁ"'{iy‘l 8.02.520 of this Master Resolution and consistent
Wwith lo¢al determinations made B—mm <] ::e*zz_ea £.02.040 of this
Reschation.- .
Provides uges W?ﬁbﬁ confh flict o are zvempaﬁ%;e with uses ge:m:tzar‘ or
sliowed i the Reuse Plan for the affected property or which conflict or are
icompatible with & pe:ﬁ pace, Tecreational, o-' %a., tat zz;.:ﬁa_ezaerzt areas
withsin the jurisdiction o £ the Authority;
Dioes not reguire or oi:hemxs= mvz&e for the & Ezar-"-g aﬁé 1::3-:3&3“3?
construction, and maintenance of afl infrastricturs hedessary o provide
adequate public services to the properiy ysave*ed by the aﬂniuagie fegislative
{znd use decision, I .
3@3& 5ot require or other ﬁrxze g&'c ;:—. f@f zmp% ..;,s:%'i ef the Fort Ord
a?%éar«%%;Faﬁ ’ R e
Is not consistent with the g;?zw v 1 Soeric Sé{ﬁé@f de =iu standards as

such standards may be develo g;m and a*pfsvén by the Authority Board.
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Article 843, ENVIRONMENTAL QUALITY.

8.03.010.  ENVIRONMENTAL QUALITY AND PURPOSE.

The ?J:?ﬁ%ﬂ s of this ,,g}_g e 33"'{}‘}1&& guidelines fs'.)f' the study of pro; ?{3 sed activities and
the effect that such activities would have on the environmest in accomdance with the requen, ents
ofthe Qa.zm... Enviroamental Quality Act (“CEQA”).

£.83.020.  DEFINITIONS.




the same meaning given them by Chapter 2.5 of the Californiz Environmental Quality Act and by
Article 20 of the State CEQA Guidelines.

8.03.830. STATE CEQA GUIDELINES ADOPTED.

The Authority hereby adopts the Stzie CEQA Guidelines ("Guidelines™) as set forth in Title
14, Seciion 15000 et seq. of the California Adminisirative Code and as may be amended from time
to time. This adoption shall not be construed so as to Hmit the Authority’s ahility or authority to
adopt additiona! implementing procedures in zccordance with Section 15022 of such Guidelines, or
1o adopt other legistative enactments the Board may deem necessary or mﬁvef;ient for the
protection of the environment.

8.03.040, EXECUTIVE OFFICER’S RESPONSIBILITY.

{ay  The Executive Officer shall, copsistent with FORA obligations:
{1}  Generate and keep & list of exempt projects and report such list o the
- Board.
{2y  Conduct Hival studiss,
3}  Prepare negative declarations.

3 Prepare draft and final environmental impact reports.

{5}  Consult with 2nd obtain comments from other public agencies and
members of Fthe gu‘mzc ‘with regard to the environmenta] effect of projects,
incloding “scoping” mestings when deemed necessary or advisable.

{6)  Assure adeguate opporiunity and time for public review and commentona

: draft envirohmesta! mpect report or segative declaration,

(7%  Evalustethe adeqse.a}f of an environmenial impact report or pegative
declaration and make appropriate reconndendations to the Board,

{8}  Submit the final appropriate ehvironmental document to the Board whe
will approve or disapprove 2 fo‘fivt The Board has the authority to
certify the adequacy of the environmenta!l document.

(9  Hile documents required or anthorized by CEQA and the State Guidelines.

(310} Collect fees znd charges necessary for the implementation of this
article in afnpunts as may be speczﬁeﬁ by the Bozard by resolution and
as may be amended from time to tme. ,

{11} Eem%&e rulés and regulations as the Executive Officer may determine

gre necessaty or desirable to firther the purposas of this article.

P
'Y
'F,

8.03.650. COMPLETION DEADLINES. -

{a) Time Hmits for completion of the various phases of the environmertal review
Jreuess shall be consistent with CEQA. and Guidelines and those time limits are jncorporated in

p{:a&f

article by reference. Reasonable extensions to these time limits shall be allowed upon consent

T Radd!

53, any applicant,

i5



{b} Time Hmis set forth in this section shall not 2poly 1o legisiative aciions.

{c) Any time Hmits set forth in this section shall be suspended during an administrative

8.03.060.  PUBLIC NOTICE OF ENVIRONMENTAL DECISION.

{2y  Notice of the decision of whether to prepare an environmental impact report,
negative declaration, or declare 2 project exempt shall be available for public review at the Office
of the Executive Officer. Notices of decisions shall be provided in a manner consistent with CEQA
and the Guidelines.

(b}  Notice that the Awthority proposes fo adopt a negative declaration shall be
provided to the public at least ten (10} days prior to the date of the meeting af which consideration
of adoption of the negetive declaration shall be given.

FRN P P4 3 . Srtse sy e s o

{c3  Notice of decisions fo prepare 4o environmenial impact report, negative
i 3 x b4 . : mienil e, - S o T =g 7, al % -
declaration, or project exempiion shall be given to oll organizstions and individuais who have

» sl

previcusly requested such notice. Notics shall also be givenby publitafion onc timein a
newspaper of general circulation in Monterey County. :

£03878.  APPEAL OF ENVIRONMENTAL DECISION.
(2} . Within Sfieen (15) days after the Executive Officer provides notice of 2 decision,
any interested person may appeal the decision 1o the Board by completing and-fiing a notice of

appeal at the Office of the Executive Officer.

£En = 3 ., 5 b 3 - b ] : T NG A o
b} Thé anpeliant shell pay 2 fee In the smmount as specified in Section 8.801.05C (g) of
fe .
Ims Resciption.
% The Bozd chail hear 1 spoesls of decisions on anv environmentsl issue. Th
e} 102 DOSIG Snan DAY 45 BppEAIS OF GECINONS 0N ANy SHVEDMNSIa: 185us. 1iC
- - = b A

ol

seating shell be fimited to considerations of the environmental or procedural issues raised by the
appellant in the written notice ofappeal. The decision of the Executive Officer shall be presumed
correct and the burden of proof shall be on the appellant to establish otherwise. The Board may

uphold o1 reverse the énvironmental decision, or remand the decision back to the Executive Cfficer

if substantial evidence of procedural or significant new environmental issues are presented.

{&}  The decision of the Board will be final.




8.03.080. CONFLICT DETERMINATIONS.

This article establishes procedural guidelines for the evaluation of the environmental factors
concerning activities within the jurisdiction of the Avthority and in sccordance with State
Guidelines. Where conflicts exist between this article and State Guidelines, the State Guidelines
shall prevail except where this article is more restrictive.

Section 3. This resolution shall become effective upon adoption.

PASSED AND ADOPTED this ___ day of , 1998 .upon motion of Member

, seconded by Member , and carried by the following vote:
AYES:
NOES: |
ABSENT:



EXHIBIT B




DEED RESTRICTION AND COVENANTS

This Deed Restriction and Covenants is made this __ day of , 199
by the Fort Ord Reuse Authority {"Owner™), a govermmental public entity organized under the
laws of the Btate of California, with reference to the following facts 2nd drcumstances:

A Owner is the owner of the real property described in Exhibit “A” to this Deed
Restriction and Covenants {“the property”), by virtue of a conveyance of the property from the
United States Government andfor the United States Department of the Army to Cwnerin
accordance with state and federal law, the Fort Ord Base Reuse Plan (“the Reuse Plar™), and the
policies and programs of the Fort Ord Reuse Authority.

B. Future development of the broperty is governed under the provisions of the Reuse
Plan and other applicable general plan and land use ordinances and regulations of the local
governmental entity on which the property is located consistent with the Reuse Plan,

C. The Reuse Plan provides that the property can only bg used and deveioped in 2 manmer
consistent with the Reuse Plan. "

1. The Reuse Plan recognizes that development of alf property conveyed fom FORA is
constraimed by limited water, sewer, transportation, and other iInfrastruciure services and by other
residual effects of a former nalitary reservation, incheding unexploded ordnance..

E. E is the desire and intention of Owner, concurrently with s accepiance of the
conveyance of the property, 1o recognize and acknowledge the existence of these development
constraints on the property and to give due notice of the same to the public and any future

purchaser of the property.

F. It i3 the intention of the Owmer that this Desd Restriction and Covenants is irrevocable
and shall constitute enforceable restrictions on the property.

4r mmm mm e men e S e e e e Dpm e

NGW, THEREFORE, Owner hereby Iirevocably covenants that the property subjactio
this Deed Restriction and Covenants is held andshall be held, conveyed, hypothecated,
encumnbered, leased, rented, used, occupied, and improved subject to the following resirictions
and covenants on the use and enjoyment of the property , to be attached to and bacome a part of
the deed to the property. The Owner, for iself and for its heirs, assigns, and successors in
interest, covenants and agrees that: .

1. Development of the property is not guaranteed or warranted in any manner. Any
development of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, including the Authority’s Master Resolution, and
other applicable general plan and land use ordinances and regulations of the local governmental
entity on which the property is located and comphiance with CEQA.



2. Development of the property will only be alfowed to the extent such development is

consistent with applicable local general plans which have been determined by the Authority to be

ﬂﬁasisér—r:?. with the Reuse Plan inchuding restraints relating to water sw;é‘e“ wastewaier and
olid waste disposal, road s:&pﬁcﬁy, and the av ’wiaamty of infrastructure to supply fhese resources

33%51 services, and doss not exceed the constraint Bmitations éesmnes in the Rea;.a Plan and the
Final Program Exnvironmental Impact Report on'the Reuse Plan.

4. This Deed Restriction and a.,evsaadis s%iﬁ remsain in full fafce azzé e&'\,cf ;mfasézate%
and shall be deemed to have such fill force and effect upon the first someygncp ofthe m-aper*}
f‘ufﬁ FORA, andis }se;ebg éﬂefae" and <-.gfee¢ 1o be a covenant running with the land binding 2H

£ the Owvner’s a.sgr;s or succéssors in Interast.

5. ¥ any provision of this Deed Restriction as.é Covenants is held to be invalid or forany
reason becomes unénforcaable, no other provision shall be therehy affected or impair ‘a&

A gr=es to record this Deed Restriction and Covenants as soon 25 possible after
the date of exes!f on.

TN WITNESS WHERECF, the foregoing instroment was subscribed on the day and year
first above written.

OWNER
e e e e e  ASENOWEEBGMERNT - — e




EXHIBIT C




NOTICE OF APPLICATION OF PLAN AND DEVELOPMENT LIMITATIONS

This Notice of Plan Application and Development Limitations is made this day of
., 189, by the Fort Ord Reuse Authority {“Authoriiy”}, 2 governmental public

nitity orgamized under the laws of the Siate of California, with reference to the Hollowing facts
and CECumsiances:

g

A. Authority, consistent with ifs cherge and obligations under the Fort §rd Reuse
Authority Act, Title 7.85, Section 67650, et ssq., of the California Government Code, kas
prepared and adopted z Fort Ord Reuse Plan {the “Reuse Plan™} as the controfling planning
document regulating and Bmiting development of proparty within the territory of the former Fort
Ord Military Reservation.

B. Future development of the property is governed under the provisions of the Reuse
Plan, the policies and programs of the Authority, including the Authority’s Master Resolution,
and other applcable general plan and iand use ordinances and regulations of the iocal
governments! entity on which the property is located.

C. The Reuse Plan provides that the property can only be used and developed in a manner
comsistent with the Reuse Plan.

. The Reusc Plan recognizes that development of il property conveyed fom FORA &5

constrained by Bmited water, sewer, iransportation, and other infrastructure services.

- ;s* x ~:_ - £ - . 3 > _ - - ,.i',,‘ P Q. . . a1 -
E. Ttis the desirs and imtention of Anthority 1o give dus notice of the existence of thess

developmment constraints on the property within the ternitory of the former Fort Ord Military

s o : . - 1 =31 -
BHeservation 10 the public and any Rehure purchaser of the property.

NOW ;:‘IER&E{}KL“! Aighor ity hershy gives notice fo th e public snd any and 2l fmure
3 ¥ A a4 7
2 ~
A o~

owners of propearty located on temitory within the boundaries of the former Fort Ord Military

T2 o 2. e
e Beseryation that e e e e et e e e e e e

1. Development of the property Is not goarantesd or warranted in any manner. Any
evelopment of the property will be and is subject to the provisions of the Reuse Plan, the policies
and programs of the Fort Ord Reuse Authority, induding the Authority’s Master Resolution, and
other applicable general plan and land use ordinances znd regulations of the local governmental

entity on which the property is located and compliance with CEQA

Gl

-

2. Development of the property will only be alliowed to the extent such development is

consistent with applicable local genera! plans wiich have been determined by the Authority tobe

onsistent with the Reuse Plan, including restraints relating to water supplies, wastewater and

©

solid waste disposal, road capacity, and the availability of infrastructure to supply these resources
nd services, and doss not exceed the constraint Bmitations described in the Rense Plan and the
Final Program Environmenta! Impact Report on the Reuse Plan. -
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IN WITNESS WHEREUF, the forsgoing instrument was subscribed on the day and year
grst above written. ,

Authority

ACKNOWLEDGMENT -
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601 OCEAN VIEW BLVD., APT. 1 PACIFIC GROVE, GA 93850
TEL 831 375-5013 e=mAlL JANEHAINES@REDSHIFT.COM

Attachment.F to ltem 8a
FORA Board Meeting, 2/13/14

JANE HAINES

December 30, 2013

Alan Waltner, Esq.

via Michael Houlemard at FORA
Marina, CA

Dear Mr. Waltmer:

I’'m the retired land use attorney whose comments on the Monterey
County General Plan consistency review you address in your December
26 memorandum to the Fort Ord Reuse Authority. I will provide this
letter to Michael Houlemard in an envelope addressed to your San
Francisco office and leave it up to Michael and Jon Giffen as to whether

or not they forward this to you.

‘My main purpose for writing is to provide you with the enclosed copy of
the 1998 settlement agreement between the Sierra Club and FORA.

Your memorandum refers to Chapter 8 of the FORA Master

Resolution, which is Exhibit 1 to the settlement agreement. However, I
want you to see the entire agreement so you can see that Sierra Club
agreed to settle its judicial challenge to the Reuse Plan in exchange for
FORA adopting Chapter 8 as an implementation measure for the Reuse

Plan. (Settlement Agreement, paragraph 2.)

You characterize my first argument as saying that Section 8.02.010 of
the Master Resolution modifies the consistency review standards of the
FORA Act to require “strict adherence to the 1997 Reuse Plan” before
consistency can be found. Although I'm not aware of having phrased it
as “strict adherence,” I do read Section 8.02.010 literally as saying the
FORA Board “shall disapprove” consistency of a general plan when
substantial evidence shows the general plan is “not in substantial
conformance with applicable programs specified in the Reuse Plan and
Section 8.02.020.” I read subdivision (c) of Section 8.02.010 as saying
that substantial compliance is demonstrated when the applicant land use
agency has complied with all provisions of Section 8.02.010 in addition



to Section 8.02.020. If that’s what you mean by “strict adherence,” then
yes, that is my argument. It is based on FORA’s agreement to adopt
Chapter 8 as an implementation measure for the Reuse Plan and in that
respect does not “modify” the consistency review standards of the
FORA Act, but rather denotes how they will be implemented.

You characterize my second argument as saying that evidence of
intensity of land uses, density of land uses, and substantial conformance
with applicable programs in the Reuse Plan triggers the “shall
disapprove” requirement. I'm not aware that I mentioned intensity or
density of land uses, but definitely I argued that the Monterey County
‘General Plan’s omission of Reuse Plan Recreation/Open Space Land
Use Program A-1.2 triggers disapproval, and is also a CEQA violation
with foreseeably significant environmental consequences. Program A-1.2
would apply to the 72.5 acre Habitat Reserve Parcel E19.a.2 which
Seaside will need to annex from Monterey County for purposes of
including the parcel in Seaside’s Monterey Downs project. Seaside’s
General Plan does not include a program such as A-1.2, so if Seaside

annexes that parcel without Monterey County having first recorded the
Natural Ecosystem Easement deed restriction, the parcel’s sensitive
Oceano and Arnold soils will lack the protection required by the 1997
FEIR. Similarly, Monterey County General Plan omission of a critical
requirement in Program B-2.1 also has foreseeably significant
environmental consequences.! (See 1997 FEIR pages 4-14 and 4-15
attached.)?

You characterize my third argument as saying there is no legal authority
supporting a consistency review standard that parallels the consistency
standard under the Planning and Zoning Law. I agree with your
characterization in that I believe that the “shall disapprove” requirement

! Your memorandum states that my October 10 letter objects that Monterey County has not
yet recorded the easement. I can’t find that objection in my October 10 letter and it seers
unlikely T would have made it because Monterey County has not yet accepted the deed to
Habitat Reserve Parcel £E19.2.2.

2 Your memorandum notes that the entirety of the BRP has been incorporated “by reference”
into the Monterey County General Plan. I find the General Plan statement that you reference
(but without the “by reference”), but the statement is belied by the fact that the Plan omits all
or portions of the 8 programs identified in footnote 2 of my October 10 letter in addition to
Reuse Plan Recreation/Open Space Land Use Programs A-1.2 and B-2.1 plus Noise Program
B-1.2.

PAGE2



in Section 8.02.020 differs significantly from the Planning and Zoning
Law consistency standard applicable to consistency with general plans.

As this letter’s final point, my November 8 letter, which you've
apparently read, explains my belief that FORA’s general plan
consistency determination is an adjudicatory decision and is therefore
subject to the Zopanga holding that the findings must bridge the analytic
gap between the raw evidence and the ultimate decision. The Board
Report for FORA’s upcoming January 10 hearing on the Monterey
County General Plan consistency determination contains a proposed
resolution to find consistency (resolution available on the FORA website)
utilizing the findings I object to, such as the factual finding that
“consistency” in this context is defined by OPR’s General Plan
Guidelines and that substantial evidence shows the General Plan is in
substantial conformance with applicable Reuse Plan programs. In my
view, those findings do not bridge the analytic gap between a consistency
decision and the requirement of Section 8.02.020.

Attorneys whom I highly respect, respect you highly. That’s why I
thought it worth the time to write you this letter -- to ensure that you are
aware of Sierra Club’s stated reason for supporting the Reuse Plan. I'm
not affiliated with Sierra Club and I’'m on inactive status with the
Galifornia Bar so I can’t give legal advice. I simply wanted to
communicate to you on my own behalf what I've stated above.

Sincerely,

Jane Haines

PAGE3



Urban Village and Employment Center with approximately 85 actes dedicated to
Office/R&D and Business Patk/Light Industrial land uses. These manufactuting and
possibly labor-intensive uses could create nuisances including increased noise, traffic, and air

~ pollution, which may adversely affect the recreational opportunities and experiences at the
Youth Camp District. The MOUF-POST facility would also potentially conflict with the
Youth Camp District due to noise and public safety risks.

The following policies and programs developed for the Drgft-For#-Ord Reuse Plan for Monterey
County relate to both the protection of open space and compatibility of open space areas with
adjacent areas:

Land Use Element

Recreatlon/ Open Space Land Use Pohcy A-1: The County of Monterey shall protect
2 irreplaceable natural resources and open

space at former Fort Ord

Program A-1.1: The County of Monterey shall identify natural resources and open space,
and incorporate them into Greater Monterey Peninsula Area Plan and zoning designations.

Program A-1.2: The County of Montetey shall cause to be recorded a Natural Fcosystem

Easement deed restriction that will run with the land in perpetuity for all identified open
space lands.

Recreation/Open Space Land Use Policy B-2: The County of Montetey shall Gse open
space as a buffer between various types of land use.

Program B-2.1: The County of Monterey shall review each development project at former
Fort Ord with regard to the need for open space buffers between land uses.

Recreation /Open Space Land Use: Program E-1.6: The Youth Camp District in the
Reservation Road Planning Area is intended for rehabilitation of the existing travel camp.
The County of Monterey shall assure that this planned use is compatible with adjacent land
uses which may include a public safety agency training facility with shooting ranges in the
East Garrison area located to the East.

Institutional Land Use Policy A-1: The County of Monterey shall review and coordinate
with the universities, colleges and other school districts or entities the planning of both
public lands designated for university-related uses and adjacent lands.

Program A-1.4: The County of Monterey shall minimize the impacts of proposed land uses
which may be incompatible with public lands, such as major roadways near residential ot
university areas, location of the York School augmentation area adjacent to the habitat
management area, and siting of the Monterey Peninsula College’s MOUT law enforcement
training progtam in the BLM Management/Recreation Planning Area.

Further policies regarding the general protection of open space ateas can be found in Section 4.3 -
Recreation and Open Space Element of the PraftFort-Ord Reuse Plan. Additional policies and

Environmental Setting, Impacts and Mitigation Fort Ord Reuse Plan EIR
4-14 : Certified: June 13, 1997



programs to protect natural habitat resoutces and implement the HMP are listed in Section 4.4.3 -
Biological Resources section of the Consetrvation Element.

While these policies and progratms requite the identification of open space and natural habitat ateas
and review of compatibility with adjacent uses, they provide no mechanism for assuting that
incompatible land uses will not be introduced. Therefore, significant adverse impacts on adjacent
open space areas may occut. Implementation of the following mitigation measure would reduce
potential impacts to the extent that they would be considered less than significant.

Mitigation: Amend Program B-2.1 within the Fort Otrd Reuse Plan to state: The County of
Monterey shall review each future development project for compatibility with adjacent open
space land uses and requite that suitable open space buffers are incorporated into the
development plan of incompatible land uses as a condition of project approval. When

buffers are required as a condition of approval adjacent to habitat management areas, the
buffer shall be at least 150 feet. Roads shall not be allowed within the buffer area except for
restricted access maintenance or emergency access roads.

2. Impact: Development in the Coastal Zone

Implementation of the proposed project would result in development of the coastal zone. In the
Fort Ord Dunes State Park Planning Area, the BraftFort-Ord Reuse Plan proposes a 59-acre multi-use
area, a 23-acre future desalination plant, and 803 949 acres reserved for park and open space. This
coastal area, which contains significant environmental and natural resources, would be managed by
the California Department of Parks and Recteation (CDPR) for habitat restoration and limited

visttor=serving activities: Development-of-the-proposed-mult-use-area; which-would-poteatially
include a 40-room lodge (including Stitwell Hall) and other associated facilides, has the potential to
destroy ot disturb a portion of these resoutces. The following policy and programs relate to
protection and appropriate use of the coastal area:

Land Use Element

Recreation/Open Space Land Use Policy E-1: The County of Monterey shall limit
recreation in environmentally sensitive areas, such as dunes and areas with rare, endangered,
ot threatened plant or animal communities to passive, low-intensity tecteation, dependent on
the resource and compatible with its long term protection.

Program E-1.1: The County of Monterey shall assist the CDPR to develop and implement a
Master Plan for ensuting the management of the former Fort Ord coastal dunes and beaches
for the benefit of the public by testoring habitat, recreating the natural landscape, providing
public access, and developing apptropriate day use and overnight lodging facilities (limited to
a capacity of 40 rooms).

Program E-1.2: The County of Monterey shall assist COPR to catry out a dune restoration
program for the Fort Ord Dunes State Park.

Additional policies and programs to protect natural habitat in the coastal zone and to implement the
HMP are described in Section 4.10 and are listed in the Biological Resources section of the
Conservation Element. Any development in the coastal zone would need to be consistent with the

Fort Ord Reuse Plan EIR Environmental Setting, impacts and Mitigation
Certified: June 13, 1997 4-15



Attachment F to Item 8a
FORA Board Meeting, 2/13/14

Law Offices of
Thomas N. Lippe, arc
201 Mission Street : Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, CA 94105 Email: lippelaw(@sonic.net

January 8, 2014

Board of Directors

Fort Ord Reuse Authority
920 2nd Avenue

Marina, CA 93933

Re: January 10, 2104 Meeting, Agenda Item # 8b: Certification of the 2010
Monterey County General Plan

Dear Chairperson Edelen and Members of the Board:

This office represents the Ventana Chapter of the Sierra Club with respect to the Fort Ord
Reuse Authority’s (“FORA”) pending certification of the 2010 Monterey County General Plan
pursuant to Government Code § 67675.3 and FORA Master Resolution sections 8.01.020 and
8.02.010.

I'am writing to clarify, amplify, and add to several comments that the Sierra Club and others
have previously submitted regarding inconsistencies between the 2010 County General Plan and the
Base Reuse Plan. The Sierra Club objects to FORA certifying the 2010 County General Plan
because the 2010 County General Plan is not “consistent” with the Base Reuse Plan for a number
ofreasons. This letter will explain both specific inconsistencies and the legal standard that governs
FORA'’s determination of “consistency.”

1. The 2010 County General Plan Is Inconsistent with the 1997 Base Reuse Plan Because
it Weakens or Omits Applicable Base Reuse Plan Policies and Programs.

a. The County General Plan/Fort Ord Master Plan Weakens or Omits Three of
the Reuse Plan’s Recreation/Open Space Land Use Policies or Programs: Policy
A-1, Program A-1 and Program B-2.1.

TheLLand Use Flement of the Base Reuse Plan establishes Recreation/Open Space Land Use
objectives, policies and programs that pertain to base land east of Highway 1 within Monterey
County’s jurisdiction. (Reuse Plan, pp. 213, 262-264,270-272.) The Reuse Plan Recreation/Open
Space Land Use objectives, policies and programs include four “objectives,” seven “policies,” and
nineteen “programs.” (Reuse Plan, pp. 270-272.)

The 2010 County General Plan contains a section entitled “Fort Ord Master Plan, Greater
Monterey Peninsula Area Plan.” (County General Plan/Fort Ord Master Plan, p. FO-1.) The Land
Use Element of the County General Plan/Fort Ord Master Plan restates, with three notable
exceptions, virtually all of the Reuse Plan’s Recreation/Open Space Land Use objectives, policies
and programs. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-24.) The three
exceptions are Policy A-1, Program A-1 and Program B-2.1.
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Reuse Plan Recreation/Open Space Land Use Policy A-1 provides: “The County of
Monterey shall protect irreplaceable natural resources and open space at former Fort Ord.” (Reuse
Plan, p. 270 (emphasis added).)' Corresponding Policy A-1 in the Land Use Element of the County
General Plan/Fort Ord Master Plan reads: “The County of Monterey shall encourage the
conservation and preservation of irreplaceable natural resources and open space at former Fort Ord.)
(County General Plan/Fort Ord Master Plan, p. FO-21.) As aresult, the County General Plan/Fort
Ord Master Plan replaces the words “shall protect” with the words “shall encourage the
conservation and preservation of.” ‘

Reuse Plan Recreation/Open Space Land Use Program A-1.2 provides: “The County of
Monterey shall cause to be recorded a Natural Ecosystem Easement deed restriction that will run
with the land in perpetuity for all identified open space lands.” (Reuse Plan, p. 270.) The Land Use
Element of the County General Plan/Fort Ord Master Plan omits this program entirely.

Reuse Plan Recreation/Open Space Land Use Program B-2.1 provides:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval. When buffers are required as a condition of approval
adjacent to habitat management areas, the buffer shall be at least 150 feet. Roads
shall not be allowed within the buffer area except for restricted access maintenance
or emergency access roads.

(Reuse Plan, p. 270 (emphasis added).)®

Corresponding Program B-2.1 in the Land Use Element of the County General Plan/Fort Ord
Master Plan includes the first sentence of Reuse Plan Program B-2.1, but omits the second and third
sentence, providing:

The County of Monterey shall review each future development projects for
compatibility with adjacent open space land uses and require that suitable open space
buffers are incorporated into development plans of incompatible land uses as a
condition of project approval.

(County General Plan/Fort Ord Master Plan, p. FO-21.)

"Policy A-1, in turn, implements Objective A, which provides: “Encourage land uses that
respect, preserve and enhance natural resources and open space at the former Fort Ord.” (Reuse
Plan, p. 270.)

?This program implements Policy B-2 (“The County of Monterey shall use open space as
a buffer between various types of land use) and Objective B (“Use open space as a land use link
and buffer.”) (Reuse Plan, p. 270.)
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Several members of the public previously commented to FORA that the County General
Plan/Fort Ord Master Plan fails to include numerous specific Reuse Plan policies and programs,
including Policy A-1, Program A-1.2 and Program B-2.1.% Inresponse, Alan Waltner (FORA’s legal
consultant) argues that the County General Plan/Fort Ord Master Plan County General Plan
“incorporate by reference” all Reuse Plan policies and programs, whether they are specifically
identified in the County General Plan/Fort Ord Master Plan or not.*

With due respect to Mr. Waltner, he is incorrect on this point. I start my analysis by quoting
the text of the County General Plan/Fort Ord Master Plan that is relevant to the issue of
“incorporation by reference” of the Reuse Plan, as follows:

DESCRIPTION

The purpose of this plan is to designate land uses and incorporate objectives,
programs, and policies to be consistent with the Fort Ord Reuse Plan (Reuse Plan)
adopted by the Fort Ord Reuse Authority (FORA) in 1997. This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan as they
pertain to the subject area. In addition, this plan contains additional Design
Objectives and land use description clarification to further the Design Principles
contained in the adopted Reuse Plan.

The Fort Ord Master Plan consists of this document, the Greater Monterey Peninsula
Area Plan, and the Monterey County General Plan. Where there is a conflict or
difference between a goal or policy of the Fort Ord Master Plan (FOMP) and the
General Plan or Greater Monterey Peninsula Area Plan, the more restrictive policy
will apply, except that land use designations will be governed by the FOMP in the
Fort Ord area.

THE PLAN

This plan incorporates the following Fort Ord Reuse Plan Elements, either directly
or by reference to the adopted Reuse Plan, specific to those portions of Fort Ord
under County jurisdiction and located east of Highway 1:

* Land Use Element

» Circulation Element

* Recreation and Open Space Element

+ Conservation Element

* Noise Element

« Safety Element

(Page FO-1 (emphasis added).)

3See e..g., Jane Haines’ letters to FORA dated October 10, 2013, November 7, 2013, and
November 8, 2013, and Sierra Club’s letter to FORA dated October 10, 2013.

* Memorandum from Alan Waltner to FORA dated December 26, 2013.
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LAND USE ELEMENT

The Fort Ord Land Use Element is part of the Greater Monterey Peninsula Area Plan
and the Monterey County General Plan and consists of those portions of the County
of Monterey Land Use Plan - Fort Ord Master Plan (Figure LU-6a) that pertain to the
areas of Fort Ord currently under the jurisdiction of the County and located east of
Highway 1, and includes the following text. The Land Use Element contains land use
designations specific to Fort Ord. These land use designations are consistent with the
land use designations (as base designations) included in the adopted FORA Reuse
Plan. For each of the Planning Districts, overlay designations are included that
provide additional description and clarification of the intended land uses and
additional design objectives for that specific Planning District. The Fort Ord land
use designations also include the applicable land use Goals, Objectives, Policies,
and Programs directly from the Reuse Plan. These will constitute all the policies and
programs to be applied to the Fort Ord Land Use Element. Background information,
land use framework and context discussions, as they relate to the subject area, are
hereby incorporated by reference into the Fort Ord Land Use Element from the
FORA adopted Reuse Plan. In addition, the Land Use Map contained in this plan is
the County of Monterey Land Use Plan (Figure 6a) adopted by FORA into the Reuse
Plan.

(Page FO-31 (emphasis added).)

As pertinent to Policy A-1, Program A-1.2 and Program B-2.1 of the Reuse Plan
Recreation/Open Space Land Use Element, the County General Plan/Fort Ord Master Plan contains
several directives. First, the introductory “Description” states the purpose of the plan is: “to
designate land uses and incorporate objectives, programs, and policies to be consistent with the Fort
Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997 and that
the “plan incorporates all applicable policies and programs contained in the adopted Reuse Plan as
they pertain to the subject area.” If that were the end of it, Mr. Waltner’s argument would have
some force. But there is much more to it.

The “Plan” portion of the introduction indicates that the plan “incorporates” listed elements
of Reuse Plan “either directly or by reference.” Then, in order to determine which portions of the
listed elements are incorporated, and whether the incorporation is done “directly” or “by reference,”
the reader must turn from the general language in the introductory sections to the more specific
language in the individual elements.

As quoted above, the introductory language of the Land Use Element of the County General
Plan/Fort Ord Master Plan states:

The Fort Ord land use designations also include the applicable land use Goals,
Objectives, Policies, and Programs directly from the Reuse Plan. These will



Fort Ord Reuse Authority

Agenda Item # 8b: Certification of the Monterey County General Plan
January 8, 2014

Page 5

constitute all the policies and programs to be applied to the Fort Ord Land Use
Element. Background information, land use framework and context discussions, as
they relate to the subject area, are hereby incorporated by reference into the Fort Ord
Land Use Element from the FORA adopted Reuse Plan.

(FO-31.)

This language tells the reader exactly which portions of the Reuse Plan Land Use Element
are incorporated “directly” and which are incorporated “by reference.” The “Goals, Objectives,
Policies, and Programs” are incorporated “directly” and the “Background information, land use
framework and context discussions” are incorporated “by reference.”

True to its word, and as noted above, the Land Use Element of the County General Plan/Fort
Ord Master Plan proceeds to “directly” incorporate - word for word - virtually all of the Reuse Plan
Recreation/Open Space Land Use objectives, policies and programs except Policy A-1, Program
A-1.2 and portion of Program B-2.1. (County General Plan/Fort Ord Master Plan, pp. FO-21 - FO-
24.)

We now return to Mr. Waltner’s argument. If the general language in the introductory
“Description” of the County General Plan/Fort Ord Master Plan stating that “This plan incorporates
all applicable policies and programs contained in the adopted Reuse Plan” were sufficient to
incorporate the entire Reuse Plan “by reference” then virtually all of the remaining language of the
Fort Ord Master Plan and its Land Use Element discussed above would be superfluous and
meaningless.

Indeed, if Mr. Waltner were correct, there would be no need for the County General
Plan/Fort Ord Master Plan, in its introductory “Plan” description on page FO-1 to distinguish
between “direct” incorporation and incorporation “by reference.” There would be no need for the
more specific directives in the Land Use Element of the County General Plan/Fort Ord Master Plan
to tell the reader exactly which portions of the Land Use Element of the Reuse Plan are “directly”
incorporated and which are incorporated “by reference.” And finally, there would be no reason for
the Land Use Element of the County General Plan/Fort Ord Master Plan, its most specific statement
on the topic, to recapitulate - word for word - virtually all of the Reuse Plan Recreation/Open Space
Land Use objectives, policies and programs except Policy A-1, Program A-1.2, and Program B-2.1.

In short, Mr. Waltner’s construction of the Fort Ord Master Plan with respect to Reuse Plan
Recreation/Open Space Land Use Program A-1.2 must be rejected because it violates the
fundamental rule of statutory construction is that “[c]ourts should give meaning to every word of
a statute if possible, and should avoid a construction making any word surplusage.” (Big Creek
Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1155.)

It must also be rejected because it violates the rule of statutory construction that where
general and specific provisions of a law address the same subject matter, the more specific
provisions govern over the more general provisions. (Elliott v. Workers’ Compensation Appeals Bd.



Fort Ord Reuse Authority

Agenda Item # 8b: Certification of the Monterey County General Plan
January §, 2014

Page 6

(2010) 182 Cal. App.4th 355, 365 [“We further point out that as a matter of statutory construction,
a specific provision relating to a particular subject will govern that subject as against a general
provision”]; Code of Civil Procedure § 1859.)

With respect to Program B-2.1 of the Reuse Plan, the evidence of the County’s intent to
exclude a portion of the Reuse Plan’s Recreation/Open Space Land Use programs is even more
specific, and therefore, more irrefutable, than it is with respect to Program A-1 because, rather than
omitting the program entirely, the County finely parsed the program, keeping the first sentence of
Program B-2.1, but omitting the second and third sentences.

Finally, and perhaps most importantly, the County’s rewording of Policy A-1 to replace the
words “shall protect” with the words “shall encourage the conservation and preservation of” cannot
be considered meaningless, as Mr. Waltner would have it, because the new language deprives this
policy of its legal “teeth.” As Mr. Waltner concedes in his December 26, 2013, memorandum,
under well-established case law applying the “vertical consistency” requirement of the state
Planning and Zoning Law, courts usually defer to a local agency’s determination that a land use
entitlement is “consistent” with a local general plan where the agency must balance the achievement
of many competing general plan goals and objectives. But where a general plan policy is stated in
mandatory language, such as “shall protect,” the courts will enforce such requirements without
regard to the usual deference to agency discretion associated with the “substantial evidence standard
ofreview. (See e.g., Families Unafraid to Uphold Rural El Dorado Countyv. El Dorado County Bd.
of Sup’'rs (1998) 62 Cal. App.4th 1332, 1336, 1338, ,1342.)

In sum, the County’s selective recapitulation of the Reuse Plan’s Recreation/Open Space
Land Use policies and programs is meaningful in the extreme, precisely because the clear intent and
the clear legal effect of this effort is to transform the mandatory requirements of Policy A-1,
Program A-1.2, and Program B-2.1 into discretionary standards that are difficult for the public to
enforce.

b. The County General Plan/Fort Ord Master Plan Omits Reuse Plan
Hydrology and Water Quality Programs B-1.3 and B-2.7.

The Conservation Element of the Base Reuse Plan includes a number of Hydrology and
Water Quality goals, objectives, policies and programs that apply to base land within Monterey
County’s jurisdiction east of Highway 1. (Reuse Plan, pp. 353-3554.) Tthe County General
Plan/Fort Ord Master Plan omits a number of these policies and programs, including Reuse Plan
Hydrology and Water Quality Programs B-1.3, B-2.7, and B-6.1, all of which contain mandatory
requirements.

Reuse Plan Hydrology and Water Quality Program B-1.3 provides: “The County shall adopt
and enforce a water conservation ordinance for its jurisdiction within Fort Ord, which is at least as

stringent as Regulation 13 of the MPWMD.” (Reuse Plan, p. 353.)

Reuse Plan Hydrology and Water Quality Program B-2.7 provides:
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“The City/County, in order to promote FORA’s DRMP, shall provide FORA with
an annual summary of the following: 1) the number of new residential units, based
on building permits and approved residential projects, within its former Fort Ord
boundaries and estimate, on the basis of the unit count, the current and projected
population. The report shall distinguish units served by water from FORA’s
allocation and water from other available sources; 2) estimate of existing and
projected jobs within its Fort Ord boundaries based on development projects that are
on-going, completed, and approved; and 3) approved projects to assist FORA’s
monitoring of water supply, use, quality, and yield.”

(Reuse Plan, pp. 353, 347.)
Reuse Plan Hydrology and Water Quality Program C-6.1 provides:

The City shall work closely with other Fort Ord jurisdictions and the CDPR to
develop and implement a plan for stormwater disposal that will allow for the removal
of the ocean outfall structures and end the direct discharge of stormwater into the
marine environment. The program must be consistent with State Park goals to
maintain the open space character of the dunes, restore natural land forms, and
restore habitat values.

(Reuse Plan, pp. 354, 347.)

These programs implement Hydrology and Water Quality Policy B-1 (“The County shall
ensure additional water to critically deficient areas™), which implements Objective B (“Eliminate
long-term groundwater overdrafting as soon as practicably possible”™).

In addition to the County General Plan/Fort Ord Master Plan’s introductory language
regarding incorporation by reference, the Conservation Element of the County General Plan/Fort
Ord Master Plan contain additional relevant language, stating:

Those relevant portions of the adopted Reuse Plan are hereby incorporated into the
Monterey County Fort Ord Conservation Element by this reference. For
convenience, relevant Goals, Objectives, Policies and Programs pertaining to the
subject area are provided herein.

(County General Plan/Fort Ord Master Plan, p. FO-34.)

Any remaining doubt that Mr. Waltner’s simple “‘incorporation by reference” argument is
incorrect is eliminated by considering the Hydrology and Water Quality sections of the Conservation
Elements of the Reuse Plan and the County General Plan/Fort Ord Master Plan. The County
General Plan/Fort Ord Master Plan liberally reorganizes, rewrites, add new programs to and omits
programs from the comparable text in the Reuse plan. Most, importantly, the County General
Plan/Fort Ord Master Plan omits Reuse Plan Hydrology and Water Quality Programs B-1.3, B-2.7,



Fort Ord Reuse Authority

Agenda Item # 8b: Certification of the Monterey County General Plan
January §, 2014

Page 8

and B-6.1, all of which contain mandatory requirements. In addition, the County General Plan/Fort
Ord Master Plan adds new Programs A-1.1, A-1.2, and A-1.3, which are not found in the Reuse
Plan. (See County General Plan/Fort Ord Master Plan, pp. FO-37 - FO-31.)

Once again, if Mr. Waltner’s “‘incorporation by reference” theory were correct, all of these
changes would be both unnecessary and meaningless.

2. The Legal Standard Governing FORA’s Determination of “Consistency.”

The legal standard governing FORA’s determination whether the County General Plan/Fort
Ord Master Plan is “consistent” with the Base Reuse Plan is set forth in Master Resolution §
8.02.010, as follows”

In thereview, evaluation, and determination of consistency regarding legislative land
use decisions, the Authority Board shall disapprove any legislative land use decision
for which there is substantial evidence supported by the record, that
(1) Provides a land use designation that allows more intense land uses than
the uses permitted in the Reuse Plan for the affected territory;
(2) Provides for a development more dense than the density of use permitted
in the Reuse Plan for the affected territory;
(3) Is not in substantial conformance with applicable programs specified in
the Reuse Plan and Section 8.02.020 of this Master Resolution.
(4) Provides uses which conflict or are incompatible with uses permitted or
allowed in the Reuse Plan for the affected property or which conflict or are
incompatible with open space, recreational, or habitat management areas
within the jurisdiction of the Authority;
(5) Does not require or otherwise provide for the financing and/or
installation, construction, and maintenance of all infrastructure necessary to
provide adequate public services to the property covered by the legislative
land use decision; and
(6) Does not require or otherwise provide for implementation of the Fort Ord
Habitat Management Plan.

Mr. Waltner’s December 26, 2013 memorandum makes several arguments regarding this
standard.

First, Mr. Waltner sets out to rebut the notion that this standard requires the County General
Plan/Fort Ord Master Plan to “strictly adhere” to the Base Reuse Plan. This “strict adherence”
standard appears to be a rhetorical straw man, and therefore a distraction, because I have not seen
any comment that urges such a position.

The Sierra Club’s position is that because the standard set forth in section 8.02.010 uses the
words “shall disapprove,” it is mandatory. The Sierra Club’s position is also that the way section
8.02.010 uses the concept of “substantial evidence” in conjunction with the words “shall
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disapprove” requires that, if the record contains “substantial evidence” that any of the six criteria
in section 8.02.010 are met, FORA must disapprove the County General Plan’s “consistency” with
the Reuse Plan even if there is also substantial evidence supporting a conclusion that none of the

criteria are met.

Second, Mr. Waltner argues that the term “consistent” as used in the Military Base Reuse
Authority Act and Master Resolution must have the same meaning as the term has in the state
Planning and Zoning Law (and as construed by the case law applying that statute.) Assuming this
is correct, it does not rebut Sierra Club’s position. In fact, it supports it because, as discussed below,
the case law applying the vertical consistency requirement of the state Planning and Zoning Law
recognizes that the courts will enforce the mandatory procedural requirements of local general plans.
Section 8.02.010 is a mandatory procedural requirement of the Master Resolution. Thus, Mr.
Waltner’s primary error is in construing FORA’s “consistency” determination as identical to a
county determination that a land use entitlement is consistent with the substantive standards of a
general plan, but without regard to the specific, mandatory, procedural requirement in section
8.02.010.

In the Planning and Zoning case law, a local agency’s determination that a land use
entitlement is “consistent” with a local general plan will be upheld by the court’s if there is
substantial evidence in the record that the entitlement will not frustrate the achievement of the
general plan’s goals. except where the language of general plan is mandatory. The following is an
excerpt from a leading case on this issue:

A project is consistent with the general plan “if, considering all its aspects, it will
further the objectives and policies of the general plan and not obstruct their
attainment.” [citation] A given project need not be in perfect conformity with each
and every general plan policy. . . .

The Board’s determination that Cinnabar is consistent with the Draft General Plan
carries a strong presumption of regularity. [citation] This determination can be
overturned only if the Board abused its discretion—that is, did not proceed legally,
or if the determination is not supported by findings, or if the findings are not
supported by substantial evidence. [citation] As for this substantial evidence prong,
ithas been said that a determination of general plan consistency will be reversed only
if, based on the evidence before the local governing body, “areasonable person could
not have reached the same conclusion.”

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup rs (1998)
62 Cal.App.4th 1332, 1336, 1338 (“Families Unafraid”).

The Court in Families Unafraid also held that where a general plan policy is “mandatory”
as opposed to a general statement of goals or objectives, then it must be followed, stating:

There was also a question of density consistency in Sequoyah. (23 Cal.App.4th at p.
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718.) But the general plan in Sequoyah afforded officials “some discretion” in this
area, and their density allowances aligned with this discretionary standard. (Ibid.)

By contrast, the land use policy at issue here is fundamental (a policy of contiguous
development, and the Draft General Plan states that the “Land Use Element is
directly related to all other elements contained within the General Plan”); the policy
is also mandatory and anything but amorphous (LDR “shall be further restricted to
those lands contiguous to Community Regions and Rural Centers” [both of which
are specified ‘town-by-town’ in the Draft General Plan], and “shall not be assigned
to lands which are separated from Community Regions or Rural Centers by the Rural
Residential land use designation”).

Moreover, Cinnabar’s inconsistency with this fundamental, mandatory and specific
land use policy is clear-this is not an issue of conflicting evidence. (Cf. Corona,
supra, 17 Cal.App.4th at p. 996 [in rejecting a challenge of general plan
inconsistency, the court there stated: “In summary, the General Plan is not as specific
as those in the cases on which the [challenger] relies and does not contain mandatory
provisions similar to the ones in those cases.”].)

Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of Sup 'rs (1998)
62 Cal.App.4th 1332, 1341-42.

In the area of administrative law, the term “substantial evidence” is a “term of art” that has
been defined, dissected, and construed in literally thousands of appellate decisions. The most
common application of the “substantial evidence” standard results in courts giving deference to
agency fact findings, because the court reviews the record to determine if it contains “substantial
evidence” supporting the agency’s determination; and if it finds such “substantial evidence,” the
court must uphold the agency’s determination even if there is “substantial evidence” supporting the
opposite conclusion.

For example, when reviewing a legal challenge to an EIR under CEQA, courts review the
record to determine if it contains “substantial evidence” supporting the EIR’s factual conclusions.
If it does, any challenge to those factual conclusions must be rejected, even if there is also
substantial evidence supporting the opposite factual conclusion. This is the usual application where
the “substantial evidence” standard results in the courts giving deference to agencies’ factual
conclusions. (See e.g., Laurel Heights Improvement Assn. v. Regents of University of California
(1988)47 Cal.3d 376, 393 [“In applying the substantial evidence standard, ‘the reviewing court must
resolve reasonable doubts in favor of the administrative finding and decision.” [citation] The
Guidelines define ‘substantial evidence’ as ‘enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion, even though other
conclusions might also be reached.’ (Guidelines, § 15384, subd. (a).)”

There are exceptions, however, to the usual application of the “substantial evidence” test.
For instance, when reviewing a legal challenge to a Negative Declaration under CEQA, the courts
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look at the record to see if its contains “substantial evidence” supporting the challenger’s contention
that the project may have a significant adverse effect on the environment. If it does, the challenge
to the Negative Declaration’s factual conclusions that the project will not have significant adverse
effect must be sustained and the Negative Declaration overturned.

[W1hen the reviewing court: “perceives substantial evidence that the project might
have such an impact, but the agency failed to secure preparation of the required EIR,
the agency’s action is to be set aside because the agency abused its discretion by
failing to proceed ‘in a manner required by law.” ” [citation] More recently, the First
District Court of Appeal summarized this standard of review, stating: “A court
reviewing an agency’s decision not to prepare an EIR in the first instance must set
aside the decision if the administrative record contains substantial evidence that a
proposed project might have a significant environmental impact; in such a case, the
agency has not proceeded as required by law. [Citation.] Stated another way, the
question is one of law, i.e., ‘the sufficiency of the evidence to support a fair
argument.’ [Citation.] Under this standard, deference to the agency’s determination
is not appropriate and its decision not to require an EIR can be upheld only when
there is no credible evidence to the contrary. [Citation.]” (Sierra Club v. County of
Sonoma (1992) 6 Cal.App.4th 1307, 1317-1318, 8 Cal.Rptr.2d 473, italics added.)
Thus, the applicable standard of review appears to involve a question of law
requiring a certain degree of independent review of the record, rather than the typical
substantial evidence standard which usually results in great deference being given
to the factual determinations of an agency. We agree with and adopt the First
District’s Sierra Club standard of review as quoted above.

Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994) 29 Cal.App.4th 1597, 1602,
CEQA Guideline § 15064(f)(1) [“[I]f a lead agency is presented with a fair argument that a project
may have a significant effect on the environment, the lead agency shall prepare an EIR even though
it may also be presented with other substantial evidence that the project will not have a significant

effect.”’])

This application of the “substantial evidence” standard results in the courts giving no
deference to agencies’ factual conclusions. Instead, the courts give deference to the purposes and
policies of the law that requires applying the substantial evidence standard. Under CEQA, the
policy of the law is to favor preparation of an FIR, and the courts employ the substantial evidence
standard toward that end. (No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75,
supplemented, (1975) 13 Cal.3d 486 [“[S]ince the preparation of an EIR is the key to environmental
protection under CEQA, accomplishment of the high objectives of that act requires the preparation
of an EIR whenever it can be fairly argued on the basis of substantial evidence that the project may
have significant environmental impact].)

Here, the policy of the Master Resolution is to require “disapproval”of the County General
Plan if the record contains “substantial evidence” that any of the six criteria in section 8.02.010 are
met. If there is such “substantial evidence,” FORA must disapprove the County General Plan
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“consistency” with the Reuse Plan even if there is also substantial evidence supporting a conclusion
that none of these criteria are met. Thus, this language in section 8.02.010 uses the term ““substantial
evidence” in a way that is markedly different than the way the term “substantial evidence” is used
in the case law applying the “consistency” requirement of the Planning and Zoning Law.

Finally, Mr. Waltner’s analysis ignores the important fact that the FORA agreed to the the
specific procedural requirements in section 8.02.010 as part of an agreement to settle litigation.
This new language would be unnecessary and meaningless if it did not alter the FORA’s obligations
when making consistency determinations regarding local general plans.

3. Application of the Legal Standard Governing FORA’s Determination of “Consistency”
to the County General Plan’s Inconsistencies.

In footnote 4 of his December 26, 2013, memorandum, Mr. Waltner suggests that the use of
the word “and” to connect paragraphs (5) and (6) of subdivision (a) of section 8.02.010 of the Master
Resolution may require the Board to find that all six criteria are met before it may disapprove the
County General Plan. This suggestion is incorrect.

It is well-settled that the word “and” may have a disjunctive meaning where the context
indicates that is the legislative intent. (See e.g., People v. Skinner (1985) 39 Cal.3d 765, 769 [“It is
apparent from the language of section 25(b) that it was designed to eliminate the Drew test and to
reinstate the prongs of the M Naghten test. However, the section uses the conjunctive “and” instead
of the disjunctive “or” to connect the two prongs. Read literally, therefore, section 25(b) would do
more than reinstate the M Naghten test. It would strip the insanity defense from an accused who, by
reason of mental disease, is incapable of knowing that the act he was doing was wrong™].)

The courts will not enforce the literal language of a law where doing so would achieve an
absurd result. (Hooper v. Deukmejian (1981) 122 Cal.App.3d 987, 1003 [“The plain meaning of a
statute has been disregarded when the plain meaning “would have inevitably resulted in ‘absurd
consequences’ or frustrated the ‘manifest purposes’ of the legislation as a whole”]; Alford v. Pierno
(1972) 277 Cal. App.3d 682, 688 [“The apparent purpose of a statute will not be sacrificed to a literal
construction™].)

A quick review of the six criteria in section 8.02.010 reveals that construing the word “and”
as conjunctive rather than disjunctive would be the absurd. For example, construing the word “and”
as conjunctive would allow local agencies to draft their general plan to comply with criteria (6) (i.e.,
“require or otherwise provide for implementation of the Fort Ord Habitat Management Plan”) but
fail entirely to comply with all of the other criteria (which relate to fundamental policies and
programs of the Reuse Plan such as density and intensity of land uses and which land uses are
allowable) but the Board would be powerless to disapprove a local general plan’s consistency with
the Reuse Plan.

Finally, the discussions in sections 1 and 2 above demonstrate that the inconsistencies
between the County General Plan/Fort Ord Master Plan and the Reuse Plan are legally meaningful.
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Therefore, there is “substantial evidence” that the County General Plan/Fort Ord Master Plan “is not
in substantial conformance with applicable programs specified in the Reuse Plan.”

4. The Issues Raised in Footnote 3 of Mr. Waltner’s December 26, 2013 Memorandum
Are Not “Substantial Questions.”

Footnote 3 of Mr. Waltner’s December 26, 2013, memorandum states:

There are also substantial questions as to whether the 1997 FORA Board could adopt
provisions in the Master Resolution that conflict with the FORA Act, establish
review standards binding on a reviewing Court, or limit the police power discretion

of subsequent FORA Boards. These issues are reserved for subsequent elaboration
if needed.

For the reasons discussed in this section, these issues do not affect the Board’s consistency
determination.

a. “Whether the 1997 FORA Board could adopt provisions in the Master
Resolution that conflict with the FORA Act”

This rhetorical question posed by Mr. Waltner assumes that 1997 FORA Board adopted
provisions in the Master Resolution that conflict with the FORA Act. It did not. Therefore, the
question posed is irrelevant.

The Board has broad discretion to adopt quasi-legislative rules to carry out its mandate to
implement the Fort Ord Reuse Authority Act (Gov’t Code § 67650 et seq.). The Mater Resolution
is such a rule.

The California Supreme Court has stated the fundamental rule governing this question as
follows:

Tt is a “black letter” proposition that there are two categories of administrative rules
and that the distinction between them derives from their different sources and
ultimately from the constitutional doctrine of the separation of powers. One kind —
quasi-legislative rules — represents an authentic form of substantive lawmaking:
Within its jurisdiction, the agency has been delegated the Legislature’s lawmaking
power. (See, e.g., 1 Davis & Pierce, Administrative Law, supra, § 6.3, at pp.
233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp.
173-176; Bonfield, State Administrative Rulemaking (1986) Interpretive Rules, §
6.9.1, pp. 279-283; 9 Witkin, Cal. Procedure (4th ed. 1997) Administrative
Proceedings, § 116, p. 1160 [collecting cases].) Because agencies granted such
substantive rulemaking power are truly “making law,” their quasi-legislative rules
have the dignity of statutes. When a court assesses the validity of such rules, the
scope of its review is narrow. If satisfied that the rule in question lay within the
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lawmaking authority delegated by the Legislature, and that it is reasonably
necessary to implement the purpose of the statute, judicial review is at an end.

We summarized this characteristic of quasi-legislative rules in Wallace Berrie & Co.
v. State Bd. of Equalization (1985) 40 Cal.3d 60, 65,219 Cal.Rptr. 142,707 P.2d 204
(Wallace Berrie ). “ ‘[IIn reviewing the legality of a regulation adopted pursuant to
a delegation of legislative power, the judicial function is limited to determining
whether the regulation (1) is “within the scope of the authority conferred” [citation]
and (2) is “reasonably necessary to effectuate the purpose of the statute” [citation].”
[Citation.] ‘These issues do not present a matter for the independent judgment of an
appellate tribunal, rather, both come to this court freighted with [a] strong
presumption of regularity....” [Citation.] Our inquiry necessarily is confined to the
question whether the classification is ‘arbitrary, capricious or [without] reasonable
or rational basis.” (Culligan, supra, 17 Cal.3d atp. 93, fn. 4, 130 Cal.Rptr. 321, 550
P.2d 593 [citations].)”

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 10-11.

Here, no one has suggested how the Master Resolution might arguably conflict with the Fort
Ord Reuse Authority Act. The procedures and standards for determining consistency set forth in
Mater Resolution sections 8.01.020 and 8.02.010 are “within the scope of the authority conferred”
and “reasonably necessary to effectuate the purpose of the statute.”

The only exception to the highly deferential standard of review that courts use to review the
validity of agency-adopted quasi-legislative rules is where the agency has allegedly adopted
regulations that “alter or amend the statute or enlarge or impair its scope;” in which case “the
standard of review is one of respectful nondeference.” Environmental Protection Information Center
v. Department of Forestry & Fire Protection (1996) 43 Cal.App.4th 1011, 1022. The Board’s
adoption, in 1997, of the mandatory procedural requirements in Master Resolution section 8.02.010
does not “alter or amend the statute or enlarge or impair its scope.”

This is especially true if one agrees with Mr. Waltner that “consistent” in section 67675.3
has the same meaning it has in the Planning and Zoning Law . This is because, as discussed above,
under that statute agencies have broad discretion to craft their general plans in ways that either
maximize their discretion or, by using mandatory language, to severely restrict their own discretion
when determining “consistency.” (See e.g., Families Unafraid to Uphold Rural EI Dorado County
v. El Dorado County Bd. of Sup 'rs (1998) 62 Cal.App.4th 1332, 1341-42.) Here, the FORA Board
in 1997 merely adopted mandatory requirements for determining the consistency of local general
plans with the Base Reuse Plan.

As shown by the court in Families Unafraid, the courts will enforce these mandatory
requirements. And as noted by the California Supreme Court in Yamaha, “quasi-legislative
regulations adopted by an agency to which the Legislature has confided the power to ‘make law,’
[ ] if authorized by the enabling legislation, bind this and other courts as firmly as statutes
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themselves.” Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7.

b. “Whether the 1997 FORA Board could establish review standards binding on
a reviewing Court.”

This question is fully answered, in the affirmative, by the last two paragraph in the preceding
section.

c. “Whether the 1997 FORA Board could limit the police power discretion of
subsequent FORA Boards.”

Alllegislation and quasi-legislative regulations limit the discretion of subsequent legislative
bodies. That is their purpose. That is why we have a “government of laws, not men.” The process
for subsequent Boards to change the limits on their discretion is simple: amend the regulations.

5. Conclusion.

As described above, in drafting its new General Plan, the County altered or omitted many
important, mandatory policies and programs of the Base Reuse Plan. These specific, targeted
changes cannot be swept under the rug by pretending that the County General Plan incorporates the
entire Base Reuse Plan “by reference.” The incorporation language of the County General Plan/Fort
Ord Master Plan is very specific in this regard, and leaves no doubt that the County intended to, and
did, alter or omit these Reuse Plan policies and programs.

These alterations and omissions fundamentally change the County’s legal obligations when
itreviews future development entitlements, because the changes transform mandatory requirements
of the Reuse Plan into discretionary decisions by the County.

As aresult, there is substantial evidence that the County General Plan/Fort Ord Master Plan
“is not in substantial conformance with applicable programs specified in the Reuse Plan” and must
be disapproved under the mandatory procedural requirements of Master Resolution section §.02.010.
Thank you for your attention to this matter.
Very truly yours,

/o Hogye

Thomas N. Lippe
C001f 010814 to FORA.wpd
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Via E-mail

Fort Ord Reuse Authority Board of Directors
920 2" Avenue
Marina, CA 93933

Re: Consistency of 2010 General with Fort Ord Reuse Plan
Dear Members of the Board:

On behalf of LandWatch Monterey County, we write to object to the proposed
resolution finding the 2010 General Plan to be consistent with FORA’s Fort Ord Reuse
Plan. As you know, the FORA Act requires that FORA certify consistency with the Fort
Ord Reuse Plan before the County’s 2010 General Plan’s and its Fort Ord Master Plan
becomes effective in the Fort Ord area. Government Code, § 67675.7. The proposed
resolution finding consistency employs the wrong standard of review for FORA’s
determination of consistency, and it fails to acknowledge substantial evidence of
inconsistencies between the Reuse Plan and the 2010 General Plan. FORA should
decline to find the General Plan consistent and direct the County to make necessary
revisions before resubmitting the General Plan for consistency review.

A. FORA Must Disapprove A General Plan If There Is Substantial Evidence
That It Is Not In Substantial Conformance With Applicable Programs
Specified In the Reuse Plan And Section 8.02.020 of the Master Resolution

LandWatch concurs with the arguments regarding the plain meaning of section
8.02.010 of the Master Resolution set out in letters by Jane Haines dated October 10,
2013, November 7, 2013, November 8, 2013 and December 30, 2013. That provision
provides that FORA “‘shall disapprove” the County’s General Plan if there is substantial
evidence that the General Plan is not in substantial conformance with applicable
programs specified in the Reuse Plan and Section 8.02.020 of the Master Resolution. As
Ms. Haines explains, this language calls for a particular standard of review for FORA’s
adjudication of consistency. Under this standard of review, FORA must disapprove the
General Plan if there is some substantial evidence of inconsistency, regardless whether
FORA believes there is also some substantial evidence of consistency.

This standard is appropriate for at least two reasons. First, as Ms. Haines points
out, FORA itself expressly adopted this standard of review for its consistency
determinations in a settlement agreement with the Sierra Club in order to ensure the
faithful implementation of the Reuse Plan. The FORA Act clearly gives FORA the
discretion to adopt such regulations. Gov. Code, § 67664. Accordingly, Mr. Waltner is
incorrect in his December 26, 2013 letter in implying that the FORA Board did not have
the authority to adopt this standard of review.

1 Sutter Street | Suite 300 { San Francistd CA 84104 | Tel 415,369.9400 | Fax 415.380.94056 | www.mrwolfedssosiates.com =
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In fact, as Mr. Waltner points out, there is no case law authority that would
require FORA to uncritically apply the substantial evidence standard of review used in
General Plan consistency determinations under the California Planning and Zoning Law.
Accordingly, FORA’s adoption of the standard of review in Master Resolution section
8.02.010 is not an “implied modification of the applicable standard of review” as Mr.
Walter contends, because FORA has reasonably decided to adopt this standard of review
to guide its consistency determinations and because nothing in the statute or case law bars
it from doing so. If the current FORA Board wishes to establish a different regulation to
guide its consistency review, it may do so, consistent with its obligations under the
settlement agreement. But until it does revise its regulation, it must abide by it.’

Second, the Master Resolution expressly mandates that the County actually
include all applicable open space and conservation policies and programs in its General
Plan:

“Prior to approving any development entitlements, each land use agency shall act
to protect natural resources and open spaces on Fort Ord territory by including the
open space and conservation policies and programs of the Reuse Plan, applicable
to the land use agency, into their respective general, area, and specific plans.”
Master Resolution, § 8.02.020(a), emphasis added.

Again, this regulation was adopted by FORA to ensure faithful implementation of the
Reuse Plan. In effect, § 8.02.020(a) requires each agency faithfully to identify and
incorporate into its General Plan each applicable open space and conservation policy and
program in the Reuse Plan.

The policy rationale for the requirement to incorporate each applicable policy or
program is clear. Issuance of development entitlements is guided in the first instance by
a determination whether those entitlements are consistent with member agencies’ general
plans. Gov. Code, § 67675.6, Master Resolution § 8.01.030(a). Indeed, FORA has
shown extraordinary deference to member agency general plans in its past consistency
determinations. This deference is only warranted if the member agency general plan
faithfully incorporates each applicable open space and conservation policy and program.
Master Resolution sections 8.02.010 and 8.02.020(a), adopted in the Sierra Club
settlement agreement, were intended to require that general plans provide a blueprint that
ensures that projects consistent with those general plans are also consistent with the
Reuse Plan.

! Mr. Waltner also suggests that FORA’s adoption of the “strict adherence” standard of review

would somehow trespass on the judicial standard of review. Not so. FORA’s consistency determination is
not a judicial review, it is an administrative adjudication. Courts are comfortable reviewing agency
adjudications under a variety of standards of review. For example, depending on the context, courts review
agency CEQA determinations under a “fair argument” standard, which is analogous to the “strict
adherence” standard advocated by Ms. Haines, and, alternatively, under a substantial evidence standard
when warranted.
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Thus, contrary to Mr. Waltner’s December 26 letter, it is not sufficient that the
County’s general plan purports generally to incorporate the Reuse Plan. If that were all
that is required, the recitation of applicable polies and programs in the member agency
general plans would not be required at all. Indeed, the language on which Mr. Walter
apparently relies, “[t]his plan incorporates all applicable policies and programs contained
in the adopted Reuse Plan as they pertain to the subject area,” could be interpreted as a
finding that the omitted and misstated policies are not applicable. Thus, instead of a
guarantee that the misstated and omitted policies will be honored, this provision could be
interpreted as a promise to ignore them.

Again, as Ms. Haines has pointed out, the proposed FORA resolution finding
consistency sets forth the wrong standard of review for the FORA Board’s adjudication.
In particular, recital “L” is incorrect in implying that that consistency may be found
merely on a finding that there is substantial evidence of consistency. The correct
standard should be articulated with reference to Master Resolution section 8.02.010,
which requires a finding of inconsistency if there is substantial evidence that the General
Plan does not include all applicable open space and conservation policies and programs.

B. There Is Substantial Evidence That The 2010 General Plan is Not In
Substantial Conformance With Applicable Programs Specified In the Reuse
Plan and Section 8.02.020 of the Master Resolution

The relevant question in FORA’s consistency review of the County’s General
Plan is not whether some future development project will or will not comply with
applicable open space and conservation policies and programs, but whether the General
Plan document meets the mandate of Master Resolution section 8.02.020 to include those
policies and programs. Ms. Haines and the Sierra Club have clearly presented substantial
evidence that the 2010 General Plan fails adequately to reflect critical policies and
programs in the Reuse Plan.

e The General Plan fails to include the Reuse Plan’s applicable Recreation/Open
Space Land Use Program A-1.2 requiring recordation of a Natural Ecosystem
Easement deed restriction. See Haines letters of October 10, 2013 and
November 7, 2013; Sierra Club letter of October 10, 2013. LandWatch
appreciates the County’s statement that it is “committed to complying” with the
Reuse Plans Ecosystem Easement Deeds Program 1-1.2. See Benny Young
letter, October 23, 2013. If so, the County should not object to memorialize that
commitment through inclusion of the applicable language in the 2010 General
Plan. However, a commitment made outside the General Plan that applicable
policies will be honored in the future is not relevant to whether the General Plan
itself properly reflects the Reuse Plan

o The General Plan omits the applicable Reuse Plan Noise Program B-1.2 requiring
segregation of noise generating uses from sensitive receptors. See Haines letters



January 9, 2014
Page 4

of October 10, 2013 and November 7, 2013. The County has not addressed this
omission. The program is clearly intended to protect sensitive users from
significant noise impacts.

¢ The General Plan omits a material portion of Recreation/Open Space Land Use
Program B-2.1 requiring habitat buffers to be at least 150 feet and requiring that
the buffers not contain roadways. See Haines letters of October 10, 2013, and
November 7, 2013; Sierra Club letter of October 10, 2013. The County has not
addressed this omission. The policy is clearly intended to protect habitat from
development impacts.

¢ General Plan Recreation/Open Space Policy Land Use Policy A-1 misquotes the
applicable Reuse Plan policy by changing “shall protect” to “shall encourage the
conservation and preservation. . .” See Sierra Club letter of October 10, 2013.
The County claims that this word change was only intended to protect resources
on three particular sites that have already been protected “through
implementation” affecting these three sites. It is not clear that the intent of the
language was so limited. In any event, there may yet be future implementation
actions affecting these sites and there is no reason that the County should object
to using the specific language that was adopted in the Reuse Plan CEQA review.

In sum, because the issue at hand is whether the General Plan contains applicable policies
and programs, the relevant evidence here is simply the evidence that one document
includes the applicable policy or program and the other does not. Therefore Mr. Waltner
is incorrect that Ms. Haines has not identified the substantial evidence upon which she is

relying.

Again, the issue before FORA is not the consistency of a specific development
project but the consistency of two planning documents. However, it is foreseeable that
the failure to attain consistency between these documents will have real world impacts.
The Reuse Plan policies at issue were specifically adopted to address environmental
impacts of future development, and the provisions and specific wording of these policies
were salient in FORA’s CEQA conclusions about the Reuse Plan. As noted, Sierra Club
points out that the Reuse Plan’s language for Recreation/Open Space land Use Policy A-1
was crafted in the Final EIR for the Reuse Plan in order to mitigate impacts. The County
admits in its October 23™ letter that it incorrectly adopted the Reuse Plan language
identified at the time of the Draft EIR for the Reuse Plan. If FORA approves language
that is inconsistent with the Reuse Plan provisions, it cannot assume that the changes
have no environmental consequence, and must undertake a new CEQA review.

C. Conclusion
LandWatch joins the Sierra Club and Ms. Haines in opposing the proposed

consistency determination. The County must modify its General Plan so that it faithfully
reflects all applicable open space and conservation policies and programs.
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Thank you for the opportunity to provide these comments.
Yours sincerely,
M. R. WOLFE & ASSOCIATES, P.C.
I
\/ /

John H. Farrow
i

JHF: am
cc: Amy White
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October 23,2013

Fort Ord Reuse Authority
Jonathan Garcia, Senior Plahner
920 2™ Avenue, Suite A
Marina, CA 93933

SUBJECT: 2010 Monterey County General Plan Consistency Determination,
Dear Mz. Garoia, |

This letter is provided as the County’s responsas to comments received during the General Plan
consistency detenmnatlon process.

Overview

In 2001, Monterey County added the Fort Ord Master Plan to our General Plan, which the FORA
Board found consistent with the Fort Ord Reuse Plan in 2002 (FORA Resolution #02-3), Tn 2010, the
Fort Ord Master Plan (FOMP) was updated to recognize actions that the FORA Board had already
‘taken. The changes included references to the Land Swap Agreement, the Fast Garrison approvals -
(both of which were found consistent with the Reuse Plan by the FORA Board) and other minor text
changes made in consultation with FORA staff. There was no intent to change any policy or program.

It has come to our attention through the consistency determination process that the 2001 Master Plan
and henice the 2010 Monterey County General Plan does not accurately copy word for word several
Base Reuse Plan policies and programs. Policies and programs certified by FORA. for the 2001 plan
were not changed as part of the 2010 update. The County has stated its intent in the language of the -
FOMP and the subsequent resolution to carry out the General Plan in a manner fully in conformity
with the Reuse Plan, which includes the FEIR, Implementation agreement and the Authority Act. The
County submits for.your consideration that fulfilling the intent of the policies and programs is more
important than whether the language is identical between the FOMP and the Base Reuse Plan. In this
case there is significant history in the Fort Ord Reuse Plan, and in the FEIR that shape and guide how
the policies of the FOMP are interpreted and applied. The County submits that while the language is
different, the implementation must be consistent with the intent of the Reuse Plan, as such the Fort Ord
Master Plan should be found consistent with Reuse Plan, To demonstrate this, below are the County’s
responses to comments received during the consistency determination process descubmg how the
plans are consistent,
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“Comments and Responses -

Issue 1¢ Parts of the FOMP [Fort Ord Master Plan] reverse specific changes made in
response to comments in the Fort Ord Reuse Plan Final ETR.

County’s Response; As noted above it was not the County’s intent to change anything as part of the
2010 General Plan that had not been acted on by FORA. The policies and programs do seem to be
based upon the draft plan evaluated in the DEIR for the Reuse Plan, The question is whether these
polices would be implemented in & manner consistent with the plan, Those policies identified are:

»  Recreation/Open Space Land Use Policy A-1. The word change from “shall
encourage the conservation and preservation” to “shall protect”

This word change in the FEIR was made as a result of potential Land Use Compatibility Impacts,
specifically concerning the *Frog Pond” which is in Del Rey Oaks, the Police Officer Safety
Training (POST) facility that was relocated by the Land Swap Agreement, and the Youth
Camp/Bast Garrison development that has already been addressed through approvals of the Bast
Garrison development and Youth Camp restrictions in the HMP, The concerns behmd this
language change have already been lesolved through 1mplementat1on

e Recreation/Open Space Land Use Program A-1.2 — program calling for Natural
Ecosystem Easement Deeds on “identified open space lands” omittéd.
This program also was the result of the potential Land Use Compatibility Impacts described
above yet the County is committed to complying with this requirement through plan
implementation. The item is included in the County’s Long-range work program.

o Hydrology and Water Quality Policy B-1 and Programs B-1.1 through B-1.7.
The language of the FOMP is not identical to the Reuse Plan, but the language has been mcluded
in other policies and programs in an equivalent ot more comprehensive manner.

° Hydrology and Water Quality Program C-6.1 — Program requiring the County to
work closely with other FORA jurisdictions and CDRP to develop and implement a
plan for storm water disposal that will allow for the removal of ocean outfall
: Structures, ,
The County is under order from the State Water Board to develop storm water requirements that
meet cutrent state standards, The County is nearing completion of those standards including
eliminating ocean outfalls and will work closely with other FORA jurisdiction to accomplish the
samse in Fort Ord. The County is leading a storm water task force to address this issue.

s Biological Resources Policy C-2 and Progtams C-2,1, C-2.2, C-2.3 and C-2.5. -
Preservation of oak woodlands in the natural and built environments.
Oal woodlands are protected under the General Plan, state law, and within Current County code.
The County reviews and requires each development to minimize impacts on native trees through
siting, design, and other mitigations pursuant to policies within the Fort Ord Master Plan, the
HMP, the Open Space Element of the General Plan (Policies 0S-5.3, 08-5.4, 08-5,10, 08-5.11;
08-5.4, and 08-5.23), and the Land Use Element of the General Plan (Policies LU-1.6 and LU-
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1.7). Appropriate protections are provided for Oak woodlands within the natural and built
environments. .

Issue 2: Fort Ord does not have a long-term sustainable Water Supply eontrary to
County General Plan Policy PS-3.1 [which establishes a rebuttable presumption that there
is a long-term water supply in Zone 2C which includes Fort Ord Territory].

County’s Response: Policy PS-3.1 requires a determination that thete is a long-term sustainable
water supply. An exception is given to development within Zone 2C; however, “This exception

for Zone 2C shall be a rebuttable presumption that a Long Term Sustainable Water Supply exists

within Zone 2C{...} Development in Zone 2C shall be subject to all other policies of the General
Plan and applicable Area Plan” (emphasis added.) In the case of the Fort Ord Master Plan (an
Area Plan), there are more specific area plan policies that give guidance on making a finding that
a Long Term Sustainable Water Supply exists.consistent with PS-3,1, The Determination of a
Long Term Sustainable Water supply would rely on the Hydrology and Water Quality policies of
the Reuse Plan including the requirement to .comply with the Development Resource
Management Plan (DRMP). The DRMP establishes a water allocation for the County. The
Public Services Element and the Fort Ord Master Plan policies work in conjunction with each
other in a manner that is consistent with the Reuse Plan.

Issue 3: The Fort Ord Master Plan does not comply with the Land Swap Agreement
because the Land Swap Agreement traded residential density at Parker Flats for increased
residential density at East Garrision. This trade made the Eastside Parkway no longer
desirable as a primary travel route.

County’s Response: The Fort Ord Master Plan reflects the action taken on the Land Swap
Agreement in 2002 and 2003 by acknowledging the revised Habitat Lands under the HMP. The
Land Swap Agreement did not include amendments to the Reuse Plan. The Land Swap
Assessment that accompanied the Land Swap Agreement provided the biological evidence
necessaty to gain concurrence from HMP stakeholders that the “swap” was sufficient under the
terms of the HMP, The Biological Assessment mentions changes being considered at the time of
the Land Swap Agtesment preparation’, but those references within the biological assessment for
an HMP amendment did not amend the Reuse Plan nor do they make the adopted General Plan
inconsistent with adopted Reuse Plan since both documents have the same land use designations
for the areas in question.

The FORA Master Resolution states “FORA. shall not preclude the fransfer of intensity of land uses and/or density of
development involving properties within the affected territory as long as the land use decision meets the overall intensity and
density criterla of Sections 8.02.010(a)(1) and (2) above as long as the cumulative net density or intensity of the Fort Ord
Territory is not increased.”

Issue 4: The County Still has not complied with the Fort Ord Reuse Plan Policies
after Fifteen (15 Years).

County’s Response: The County has implemented some of the Reuse Plan policies and is
actively working on others. Delays in implementation do not make the General Plan inconsistent
with the Reuse Plan.
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Issue5:  Isthe County the lead agency under CEQA?

County’s Response: Yes. The FORA Master Resolution describes FORA’s role as a
“Responsible Agency” under CEQA for review of legislative decisions and development projects
(Section 8.01,070). The County has certified an EIR prior for the 2010 Genetal Plan, The DEIR,
FEIR, Supplemental Information, and subsequent addendums to the EIR have all been prowded
to FORA. with the consistency determination submittal/vequest,

Conclusion

The Description of the Fort Ord Master Plan on pg FO-1 states “The purpose of this plan is to
designate land uses and incorporate objectives, programs and policies to be consistent with the
Fort Ord Reuse Plan (Reuse Plan) adopted by the Fort Ord Reuse Authority (FORA) in 1997.”
The County is implementing the Reuse Plan by adopting Reuse Plan Land Use Designations,

- enforcing the Habitat Management Plan, participating in the Base-wide Habitat Conservation -
Plan process, and coordinating with the public and private jurisdiction regardmg development
and open space in Fort Ord.

The County has supported the purpose statement of the Fort Ord Master Plan by adopting a
resolution containing findings and certification that the 2010 General Plan is consistent with and
intended to be carried out in a manner fully in conformity with the Reuse Plan (as required by the
FORA Master Resolution). Attached to the findings is a table that outlines how the County’s
General Plan addresses all of the “Specific Programs and Mitigation Measures For Inclusion in
Legislative Land Use Decisions” (Section 8.02.020 of the FORA Master Resolution).

None of the Findings requiring denial of the consistency determination, contained n 8.02.010 of
the FORA Master Resolution can be made. The General Plan does not allow more intensity (1)
ar density (2)of Land Use than the Reuse Plan (see Land Use Designations), (3) Required
programs and Mitigation Measures have been included and/ot are being implemented as
evidenced in the attachment to the County’s consistency resolution and as further explamed
above, (4) The General Plan contains the same types of Land Uses that the Reuse Plan and the
General Plan will not conflict or be incompatible with open space, recreational, or habitat
management areas, (5) Financing and the provisions for adequate public serv1ces and facilities are
required, and (6) implementation of the HMP is required.

" The 2010 General Plan is consistent with the Fort Ord Reuse Plan,
Sincerely,

"~ Benny ouan,zireotor ( f ‘

Resource Management Agency
County of Monterey




OARD REPORT

Subject: Post Reassessment Items

Meeting Date: February 13, 2014
Agenda Number: 8b

RECOMMENDATION(S):

1. Approve Amended Post Reassessment Work-Plan
2. Approve Post Reassessment Advisory Committee (|
Committee Charge /

BACKGROUND/DISCUSSION:

To summarize work on post reassessment items, th-ey
2012 Base Reuse Plan Reassessment Report :
Counsel Alan Waltner’'s July 3, 2013 and Se
deemed complete provided appropriate Calif ]
processed through the Fort Ord Reuse Autho .- ) ory 3 items have been

ACTION

C) Extension and Revised

s are referenced in Special
s prior actions that may be

Board to the PRAC for discussion and
eassessment Work Plan is included as

FORA Board; Category 4 items wo
recommendations during calendar y

At its March 22, 2013
appointment of the P

(through fiscal year 2013-14)
rd review at a subsequent Board

tion to proceed with a four-topic Colloquium
et twice in August, twice in September, three

3, 2013 FORA Board meeting regarding the two-
rk Plan is outlined on the final page of Attachment A.

Staff time for this item'is
COORDINATION:
Administrative and Executive Committees.

d in the approved FORA budget.

Prepared by Reviewed by
Josh Metz Steve Endsley

Approved by

Michael A. Houlemard, Jr.
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Attachment B to Item 8b
FORA Board Meeting, 2/13/14

Base Reuse Plan
Post-Reassessment Advisory Committee

Committee Charge

The Post-Reassessment Advisory Committee (“PRAC”) is charged

with advising the FORA Board regarding action items to be prioritized in the

near term (approximately through the end of calendar year 2014), as a

| follow-up to the Base Reuse Plan reassessment effort completed in 2012.

The primary issues that are to be reviewed are the topics and options

i

identified in Category IV of the final Reassessment Report, with additional

consideration of the Reassessment Report’s other subject areas as the

FORA Board may deem necessary. FORA staff will provide technical and |
administrative support to the PRAC. The PRAC effort is anticipated to have
a limited duration, with a goal of forwarding priority recommendations to the

Board in May or June 2014.




FORT ORD REUSE AUTHORITY BOARD REPORT ____

Subject: Approve Veterans Issues Advisory Committee Extension and

) Revised Committee Charge
Meeting Date: February 13, 2014
Agenda Number: 8c

ACTION

RECOMMENDATION:

i. Approve Extension of Veterans Issues Advisory Committee (VIAC) for a term of one
year, expiring January 31, 2015 /
ii. Approve Revised Committee Charge

BACKGROUND/DISCUSSION:
On January 11, 2013, the Fort Ord Reuse AL RA) Board of Directors authorized
the creation of the VIAC to advise the Boa d. reuse issues that directly

General William H. Gourley Federal Outpatient
former Fort Ord initiatives, and Callfornla (
fundraising, property transfer, planr
phasing and legislation. They ad
to strengthen economic recovery :

ract, burial clélw reimbursements,
ote emphasis on the three E’s and
language in planning the Fort Ord

, expiring in January 2014.
from extending the Committee’s
: ase Il CCCVC fundraising, and
ommends extending the VIAC for the term of

COORDINATION:
VIAC

Prepared by Approved by
Crissy Maras Michael A. Houlemard, Jr.




Attachment A to Item 8c
FORA Board Meeting, 2/13/2014

Veterans Issues Advisory Committee

Committee Charge

The Veterans Issues Advisory Committeé (VIAC) will identify,
discuss, evaluate, and advise regarding the'developmentot former Fort Ord
issues that directly impact Monterey Bay Area veterans. The prlmary issues
that are to be monitored are theereatremmtral construotron of the California

Central Coast Veterans Cemetery and the Veterans Administration/

| Department of Defense Clinic - both to be Iocated on the former Fort Ord,

!
[ and the establishment of a Veterans Drop -in Counselrnq Center. The VIAC
is charged with rewewmg resources necessary for the successful

|mplementat|on of both of these prOJects and will review data or

recommendatlons that may come from the Fort Ord Reuse Authority

Admlnrstratlve Commlttee Executive Committee, and Board of Directors as

well as other Monterey County jurisdictions, and provide input regarding »
organlzatlonal polrcy, financial, and technical elements in processing these
t prOJects and others related to veterans or military issues as may be

assigned by the FORA Chair (on behalf of the Board of Directors). FORA

staff will prot‘/“i‘de technical and administrative support to the VIAC.




Consistency Determination: Consider Certification, in Whole or in
Part, of Seaside Zoning Code Text Amendments and Use Permit for
a Youth Hostel, Located at 4420 Sixth Avenue, Seaside, CA, as
Consistent with the 1997 Fort Ord Reuse Plan

Subject:

Meeting Date: February 13, 2013
Agenda Number: 9a

ACTION

RECOMMENDATION(S):

Approve Resolution 13-XX (Attachment A), certifyi
legislative land use decision and development enti
zoning text amendment and project entitlements
consistent with the Fort Ord Base Reuse Plan (B

BACKGROUND:

Seaside submitted the legislative land us
to Fort Ord Youth Hostel for FORA certifi
January 24, 2014 (http:/ [ i
requested a Legislative Land Use
items in accordance with section

ity of Seaside’s (Seaside’s)
that the Seaside General Plan
to Fort Ord Youth Hostel are

Under state law, (a
(plan level docume
Redevelopment Pla
timeframes. This itemisii
land use dec r

z ed for F RA Board rewew under strlct
ard agenda because it includes a legislative

negati
(zoning
Resolutlon

bedyouth hostel at
to allow the phase
(CMX) zoning district, onsistent with the Fort Ord Base Reuse Plan.

DISCUSSION:

Seaside staff will be available to provide additional information to the Administrative
Committee on February 5, 2014. In all consistency determinations, the following
additional considerations are made and summarized in a table (Attachment B).

Rationale for consistency determinations FORA staff finds that there are several
defensible rationales for certifying a consistency determination. Sometimes additional
information is provided to buttress those conclusions. In general, it is noted that the BRP
is a framework for development, not a precise plan to be mirrored. However, there are




thresholds set in the resource constrained BRP that may not be exceeded without other
actions, most notably 6,160 new residential housing units and a finite water allocation.
More particularly, the rationales for consistency analyzed are:

LEGISLATIVE LAND USE DECISION CONSISTENCY FROM SECTION 8.02.010
OF THE FORA MASTER RESOLUTION

(a) In the review, evaluation, and determination of consistency reqarding legislative land
use decisions, the Authority Board shall disapprove any legislative land use decision for
which there is substantial evidence support by the record, that:

(1) Provides a land use designation that allows mo anse land uses than the uses

permitted in the Reuse Plan for the affected territory

itted in the BRP. The
existing Commercial

Allowable Floor-to-Area
project FAR is 0.1, in

(FAR) ratio in the Ch
compliance with thi

an was certified consistent with the Fort Ord Base Reuse
The proposed project and zoning code text amendment
ent the policies of the 2004 Seaside General Plan and
nt with the BRP and the Master Resolution.

The project site is designated as a “Development Parcel” in the approved Habitat
Management Plan (HMP). It is also designated as Developed/Non-habitat in the Seaside
General Plan. The site does not contain sensitive habitats. The project is not within or
adjacent to the local Coastal Zone.

CFD fees from the project will contribute to mitigating overall base reuse development
impacts through the implementation of the Habitat Management Plan (HMP). The project
is in conformance with the following applicable General Plan goals and policies: LU-1,
LU-5.2, LU-1.3, LU-2, LU-2.4, LU-4, LU-4.1, LU-5, LU-5.1, LU-6, and LU-6.2.



The proposed project will not change Seaside General Plan policies relating to:
historical/cultural resources; waste reduction and recycling; on-site water collection; and
inter-jurisdictional cooperation. The project would utilize existing wastewater collection
system connections. No private wells would be installed. The proposed project site will
not be used as a reservoir or water impoundment.

CA Department of Parks and Recreation transferred rights for 5.5 acre-feet of water/year
to the City of Seaside for specific use at this project. Projected water demand would not
exceed this amount. Water demand projections are based on 7-years of use data from
the existing Monterey Youth Hostel. Mitigation measures would reduce any potential
future impacts by monitoring use and adjusting at each new.development phase. Specific

Landscape plan requires drought resistant vegete
coverage onsite by 31,500 sf. Onsite ralnwater col
be developed. 3

(4) Provides uses which conflict or are in
Reuse Plan for the affected property or

signated “Developed/Non-
as a development parcel

impact requiring the financing and/or
. The project is the reuse of an existing
ed over 10 years. The project would be served by

(6) Does not re
Management PI.

The subject property ated as a development parcel within the Installation-wide
Multispecies HMP for Former Fort Ord and the requirements of the HMP are incorporated
into the mitigation measures within the Mitigation and Monitoring Program. CFD fees from
the project will contribute to mitigating overall base reuse development impacts through
the implementation of the Habitat Management Plan (HMP).

(7) Is not consistent with the Highway 1 Design Corridor Design Guidelines as such
quidelines may be developed and approved by the Authority Board: and

The area affected by this submittal is outside of the Highway 1 Design Corridor Design
Guidelines’ 1,000 foot Planning Corridor east of Highway 1.



(8) Is not consistent with the jobs/housing balance requirements developed and approved
by the Authority Board as provided in Section 8.02.020(t) of this Master Resolution.

The submittal is consistent with job/housing balance requirements.
Additional Considerations

(9) Is not consistent with FORA’s prevailing wage policy, section 3.03.090 of the FORA
Master Resolution.

The submittal does not modify prevailing wage requirements for development within
Seaside’s former Fort Ord footprint.

FISCAL IMPACT:
Reviewed by FORA Controller

This action is regulatory in nature and should have ect fiscal, administrative, or
is report, the former Fort
Ord development expected to be chargedfyﬁ ar j his submittal would be

ensuring a fair share payment of approprlatev Ire fees to mitigate for
in the 1997 BRP and accompanymg Environmental Im J
to provisions for payment of requ

under its jurisdiction.

Staff time related to this item is inclug

COORDINATION: / i
Seaside staff, Au ‘ inistr and Executive Committee.

Prepared Reviewed by

Josh Metz * Steve Endsley

Michael A. Houlemard, Jr.



THIS RESOLUTION is adopted with reference to the following fa

Attachment A to [tem 9a

Resolution 13-XX FORA Board Meeting, 2/13/2014

Resolution Determining Consistency of )
Seaside General Plan zoning text amendment )
and project entitlements related to )
the Fort Ord Youth Hostel )

nd circumstances:

On June 13, 1997, the Fort Ord Reuse Authority ("FORA'.

S;ted the Final Base Reuse
Plan under Government Code Section 67675, et se

ko
By Resolution No. 98-1, the Authority Board @
implementing the requirements

The City of Seaside (“Seaside”) is
over land situated within the form

lementation Agreement between FORA and Seaside, on January
ided FORA with a complete copy of the submittal for lands on the
former Fort Orc resolutions and ordinance approving it, a staff report and materials
relating to the City of Seaside’s action, a reference to the environmental documentation
and/or CEQA findings, and findings and evidence supporting its determination that the
Seaside General Plan zoning text amendment and project entitlements related to the
Fort Ord Youth Hostel are consistent with the Fort Ord Base Reuse Plan and the FORA
Act (collectively, "Supporting Material"). Seaside requested that FORA certify the
submittal as being consistent with the Fort Ord Base Reuse Plan for those portions of
Seaside that lie within the jurisdiction of FORA.



FORA’s Executive Officer and the FORA Administrative Committee reviewed Seaside’s
application for consistency evaluation. The Executive Officer submitted a report
recommending that the FORA Board find that the Seaside General Plan zoning text
amendment and project entitlements related to the Fort Ord Youth Hostel are consistent
with the Fort Ord Base Reuse Plan. The Administrative Committee reviewed the
Supporting Material, received additional information, and concurred with the Executive
Officer's recommendation. The Executive Officer set the matter for public hearing
regarding consistency of the Seaside General Plan zoning text amendment and project
entitlements related to the Fort Ord Youth Hostel before the FORA Board on February
13, 2014.

;1 part: "(a) In the review,
ive land use decisions

Master Resolution, Chapter 8, Section 8.02. 010(a)(4)
evaluation, and determination of consistency regar
the Authorlty Board shall disapprove any legislatives

uses which conflict or
%for the affected

identified in section 8.02.010. Evaluation of thi
decision to certify or to refuse to.certify the le land use decision.

The term “consistency” is definec
Office of Planning and Research
with the general plan if consnden
policies of the ge

| "“’further the objectives and
lent." This includes compliance

an for the affected territory; (3) Is not in substantial
ograms specified in the Reuse Plan and Section 8.02.020
. (4) Provides uses which conflict or are incompatible with uses
e Reuse Plan for the affected property or which conflict or are

jurisdiction of* ority; (5) Does not require or otherwise provide for the financing
and/or installatic construction, and maintenance of all infrastructure necessary to
provide adequate public services to the property covered by the legislative land use
decision; and (6) Does not require or otherwise provide for implementation of the Fort
Ord Habitat Management Plan."

NOW THEREFORE be it resolved:

1. The FORA Board recognizes the City of Seaside’s August 28, 2013 recommendation
that the FORA Board certify consistency between the Fort Ord Base Reuse Plan and

2



the Seaside General Plan text amendment and project entitlements related to The
Fort Ord Youth Hostel was appropriate.

The Board has reviewed and considered the Fort Ord Base Reuse Plan Final
Environmental Impact Report and Seaside’s environmental documentation. The
Board finds that this documentation is adequate and complies with the California
Environmental Quality Act. The Board finds further that these documents are
sufficient for purposes of FORA’s determination for consistency of the Seaside
General Plan zoning text amendment and project entitlements related to the Fort Ord
Youth Hostel.

ith this application, the

The Board has considered the materials submitte
‘ e Committee concerning

recommendation of the Executive Officer and Ad

entittements related to the Fort Ord
Base Reuse Plan. The Board furt
development entitlement conS|stency det fmade herein has been based in
part upon the substantial e egarding allowable land uses, a
weighing of the Base Reuse. :resource constrained sustainable
reuse that evidences a balan dand housing provided, and that
ymittal are not more intense or

This finding does not modify
igure 3.3-1. It remains Public

the BRP Land
Facilities Inst

The Seas
to the Fort
and

g all their aspects, further the objectives
The Seaside application is hereby

Upon motion:. by , seconded by , the foregoing
Resolution is 13th day of February, 2014, by the following vote:

AYES:

NOES:

ABSTENTIONS:

ABSENT:



Jerry Edelen, Chair
ATTEST:

Michael A. Houlemard, Jr., Secretary

CERTIFICATE OF SECRETARY

The undersigned Secretary of the Board of the Fort Ord Reus Eority hereby certifies that
the foregoing is a full, true and correct copy of Resolution:N adopted February 13,
2014. ;

, Secretary



ATTACHMENT B to Item 9a
FORA Board Meeting, 02/13/14

FORA Master Resolution Section

Finding of
Consistency

Justification for finding

(1) Does not provide for a land use designation that allows more
intense land uses than the uses permitted in the Reuse Plan for the
affected territory;

Yes

The general plan zoning text amendment adds
“Youth Hostel” as an acceptable use within the
existing Commercial Mixed Use (CMX) zoning
district.

(2) Does not provide for a development more dense than the density Yes The 120 units of youth hostel lodging do not exceed

of uses permitted in the Reuse Plan for the affected territory; BRP thresholds.

(3) Is in substantial conformance with applicable programs specified Yes With the adoption of its 2004 General Plan

in the Reuse Plan and Section 8.02.020 of this Master Resolution. (December 10, 2004), Seaside fulfilled its obligations
to FORA for long range planning to implement the
Base Reuse Plan.

(4) Does not provide uses which conflict with or are incompatible Yes Seaside’s submittal is consistent with the Base Reuse

with uses permitted or allowed in the Reuse Plan for the affected Plan and noted documents.

property or which conflict with or are incompatible with open space,

recreational, or habitat management areas within the jurisdiction of

the Authority;

(5) Requires or otherwise provides for the financing and/or Yes The project would not result in any significant impact

installation, construction, and maintenance of all infrastructure requiring the financing and/or installation of new or

necessary to provide adequate public services to the property covered expanded public services.

by the legislative land use decision;

(6) Requires or otherwise provides for implementation of the Fort Yes CFD fees from the project will contribute to

Ord Habitat Management Plan (“HMP”). mitigating overall base reuse development impacts
through the implementation of the Habitat
Management Plan (HMP).

(7) Is consistent with the Highway 1 Design Corridor Design Yes The project lies outside of the Highway 1 Design

Guidelines as such standards may be developed and approved by the Corridor Design Guidelines.

Authority Board.

(8) Is consistent with the jobs/housing balance requirements Yes The submittal is consistent with job/housing balance

developed and approved by the Authority Board as provided in requirements.

Section 8.02.020(t) of this Master Resolution.

(9) Prevailing Wage Yes The project applicants are required to pay prevailing

wage consistent with the FORA Master Resolution.




Placeholder for
ltem 9b

Concur in Chair’s Legislative Advisory
Committee and Finance Advisory
Committee Appointments

This item will be included in the final Board packet.



Placeholder for
Iltem 9c

FORA Master Resolution Amendments

This item will be included in the final Board packet.
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Fort Ord Habitat Conservation Plan Agreements —
Approval Schedule

Dl WO N -

March 2014  Apr. 2014 May 2015 May 2015

. Parties execute the Joint Powers Authority (JPA) Agreement establishing
the Fort Ord Regional Habitat Cooperative.

. Parties execute the Habitat Conservation Plan (HCP) Endowment
Agreement. :

. Parties execute the HCP Implementing Agreement.

. Parties adopt HCP Implementing Ordinance/Policy



Fort Ord Reuse Authority

100 12" Street, Building 2880, Marina, CA 93933
Phone: (831) 883-3672 ® Fax: (831) 883-3675 ® www.fora.org

MEMORANDUM

Date: February 5, 2014

To: Fort Ord Reuse Authority (“FORA”) Administrative Commiittee/Parties to the Land

Use Covenants (“LUC”) reporting agreement

CC: Michael A. Houlemard, Jr., Executive Officer
Steve Endsley, Assistant Executive Officer

From: Jonathan Garcia, Senior Planner

Re: Annual reporting on LUCs to the Def ic onteol (“DTSC”)

isted in the LUCs (per

describing compliance with each of the pr
_parcels, and an updated Table

section 2.3 of the agreement). Reporting
3-1 are included with this memge

ORA requests that each party of the MOA

June 30, 2012. Inco
Cities of Del Rey Oaks, Monterey, Seaside,

(Monterey County, MF
and Marina) comple
reports to FORA by Ap
perform wsual '

s of storm drainage facilities constructed on

u may contact me at 883-3672 or email jonathan@fora.org if
reporting surveys. Please inform me who will be your point
) rting surveys to FORA. Once we receive your reports, |




Former Fort Ord

Land Use Covenant Report Outline

Annual Status Report for (Jurisdiction) on Land Use Covenants
Covering July 1, 2011 to June 30, 2012.

(See Parcel and LUC lists in Table 3-1)
This form is to be submitted by each Jurisdiction to

Fort Ord Reuse Authority each year

DATE OF REPORT:

SUBMIT TO: Fort Ord Reuse Authority
Attn: Jonathan Garcia
920 2" Avenue, Suite A
Marina, CA 93933

GENERAL.:

Has jurisdiction staff previously provided a compliance summary in regards to the local digging
and excavation ordinances, including the number of permits issued?
O yes or o no

Has jurisdiction staff provided an annual update of any changes to applicable digging and
excavation ordnances?
O yes or o no

Has jurisdiction staff provided an annual update of any changes to the Monterey County
Groundwater Ordinance No. 4011?

o yes or o no
PARCELS
Have any of the parcels with covenants in the jurisdiction split since the last annual report?

o yes or o no

If so, please reflect the split(s) in reporting on compliance with section 2.1.2 of the MOA in Table
3-1.



GROUND WATER COVENANTS:

Is a ground water covenant applicable in your jurisdiction? O yes or o no
(if no, skip questions 1 through 4)

1. Did jurisdiction staff visually inspect the parcels in your jurisdiction (see Table 3-1) with ground
water covenants? Such visual inspection shall include observed groundwater wells, and any
other activity that would interfere with or adversely affect the groundwater monitoring and
remediation systems on the Property or result in the creation of a groundwater recharge area
(e.g., unlined surface impoundments or disposal trenches).

O yes or o no
2. Did jurisdiction staff check with the applicable local building department (please list

department name: ) to ensure that no wells or recharge basins such as
surface water infiltration ponds were built within your jurisdiction?

O yes or o no

3. Did jurisdiction staff check with the applicable local planning department (please list
department name: ) to ensure that no well permits were granted or recharge
basins requested within your jurisdiction?

o yes or o no

4. Did jurisdiction staff review the County well permit applications pertaining to your jurisdiction to
ensure that no wells have been dug or installed in violation of the ordinance or the ground water
covenants?

O yes or o no

If you answered yes to any questions 1 through 4 above, please note and describe violations with
USACE parcel numbers and street addresses (Use additional sheets if needed.)

LANDFILL BUFFER COVENANTS:

Is a landfill buffer covenant applicable in your jurisdiction? O yes or o no
(if no, skip questions 1 through 3)

1. Did jurisdiction staff visually inspect the parcels in your jurisdiction (see Table 3-1) with landfill
buffer covenants? Such visual inspection shall include observation of any structures and any
other activity that would interfere with the landfill monitoring and remediation systems on the
Property.

O Yes or o no

2.. Did jurisdiction staff check with the applicable local building department (please list
department name: ) to ensure that no sensitive uses such as residences,
hospitals, day care or schools (not including post-secondary schools, as defined in Section 1.19




of the MOA) were built on the restricted parcels within your jurisdiction?
O yes or o no

3. Did jurisdiction staff check with the applicable local planning department (please list
department name: ) to ensure that no other structures were built without
protection for vapors in accordance with the landfill buffer covenants.

O yes or o ho

If you answered yes to any questions 1 through 3 above, please note and describe violations with
street addresses. (Use additional sheets if needed.)

SOIL COVENANTS:

Is a soil covenant applicable in your jurisdiction? O yes or o no
(if no, skip questions 1 through 4)

1. Did jurisdiction staff visually inspect the parcels (see Table 3-1) in your jurisdiction with soil
covenants to assure no sensitive uses such as residences, hospitals, day care or schools (not
including post-secondary schools, as defined in Section 1.19 of the MOA) were constructed or
are occurring on the restricted parcels in your jurisdiction?

o yes or o no

2. Did jurisdiction staff check with the applicable local building department to ensure that no soll
was disturbed without an approved soil management plan in accordance with the excavation and
digging Ordinance in your jurisdiction?

O yes or o no

3. Did jurisdiction staff check with the applicable local planning department for notification of
MEC within your jurisdiction?

oyes orono

4. Did jurisdiction staff review the 911 records of MEC observations and responses and provide
a summary in annual report?
O yes or o no

If you answered yes to any questions 1 through 4 above, please provide the following information:
(Use additional sheets if needed.)

a) date and time of the call,

b) contact name,

¢) location of MEC finding,

d) type of munitions, if available and

e) response of jurisdiction law enforcement agency.



Jurisdiction’s Representative Compiling this Report:

Contact Information: Phone
Email

Signature of Preparer:

Suggested Attachments to Annual LUC Report

1. Table summarizing inspections, parcels, restrictions and any deficiencies in the LUCs.
Inspection Notes for each parcel.

Inspection Photos for each parcel.

County and jurisdiction well records, permit reports.

Building department permit records.

Planning department permit records.

MEC findings (911 call records).

GPS coordinates for parcels

NoghwN



Fort Ord LUCs - Soil

Legend
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Fort Ord LUCs - Landfill
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Fort Ord LUCs - Groundwater
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TABLE 3-1
SUMMARY OF LUCS BY JURISDICTION

g Date LUC |DTSC LUC Tracking .
Jurisdiction Recorded Number Parcel APN Owner GPS Coordinates Restrictions
Monterey-
1L2.4.3.1 031-151-024000 | Salinas Transit .
(MST) 1. No construction of wells.
Seaside 2. no disturbance or creation of recharge area
05/22/02 Groundwater 1a L32.41.2 031-151-029000 | Redevelopment 3. l\:otlfy damages to remedy and monitoring
Agency (SRDA) systems.
City of Seasid 4. Access rights
151, ity of Seaside
L37 031-151-018000 (COS)
1. No construction of wells.
Montere 2. no disturbance or creation of recharge area
09/17/03 Groundwater 1 L1.1 031-151-041000 Y 3. Notify damages to remedy and monitoring
College of Law
systems. 4,
Access rights
E15.1 031-151-013000 [ SRDA 1. No construction of wells.
L19.2 031-151-031000 | SRDA 2. no disturbance or creation of recharge area
09/22/03 Groundwater 2 3. Notify damages to remedy and monitoring
119.3 031-151-032000 SRDA systems. 4,
L19.4 031-151-039000 | SRDA Access rights
1. No sensitive uses.
03/22/04 Soil 2 F2.7.2 031-051-032000 | SRDA 2.‘ No soil disturbance or violation of ordinance
) without a mangement plan
Seaside 3. Access rights
Monterey
L1561 031-151-044000 | County Housing
Authority .
1. No construction of welis.
L32.4.1.1 gg”:}_gggggg SRDA 2. no disturbance or creation of recharge area
09/28/04 Groundwater 3 L36 031-151-038000 SRDA, US Army 3. Notify damages to remedy and monitoring
7.8 031-261-003000 | SRDA A zt:s";sr'i hts 4.
L7.9 031-261-004000 | SRDA 9
Not Listed - Hwy
84.1.2.1 1 ROW CalTrans
E18.1.1 031-151-048000|FORA
E18.1.1 TBD
E18.1.3 031-151-048000 ] FORA
E18.4 031-151-048000 | FORA
E20c.2.1 031-151-045000 ] SRDA 1. No sensitive uses.
E206.2.1 TBD Marina Coast 2. No soil disturbance or violation of ordinance
In Review Soil 6 - Water District without a mangement plan
Marina Coast 3. Notification of MEC
E20c.2.2 031-151-047000) 1601 pistrict 4. Access rights
E23.1 031-151-048000 |FORA
E23.2 031-151-048000 | FORA
E24 031-211-001000 | FORA
E34 031-211-001000 |FORA
Explanations:

Soil = chemicals (such as metals) and Munitions and Explosives of Concern (MEC) are the primary concern in soil media
Groundwater = chemicals such as Volatile organic compounds (VOCs) are the primary concern in the groundwater media
Landfill = chemicals such as Volatile Organic Compounds (VOCs) are the primary concern in the landfill (soil) and landfill gas (vapor) media

Seaside Page 1 of 1




